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CHAPTER XIV 
Practice in Execution 

What is execution— Application foe execation — Oral applicalion — 
Written Application— Contents of — Attachment of immoveables 
— Attachment of mo veabks— Amendment of application— EiTect 
of amendment— Notice before exeention — Simultaneous execution 
—Issue of process— Return of process — Mode of execution — 
Precepts — Deouees for money— Decrees for specific moveable pro- 
perty — Decrees for specific performance— Decrees for restitution nf 
ccojjugal rights — -Decrees for injunction— Decrees for execu- 
tion of document or endorsement of negotiable instruments — 
Decrees for possession of immoveable property- -When in the poss- 
ession of judgment-debtor — When in the possession of tenant 

Decree cannot be split up— Applicability of Or. 2, r. 2 — Applica- 
bility of Or. 9— Applicability of Or. 22— Applicability of Or. 23. 

‘‘ Execution, executio, signifieth in law the 
obtaining of actual possession of anything acquired 
by judgment of law or by a fine executory levied 
whether it be by the sheriff or by the entry of the 
party.” ‘ It is ” the act of carrying into effect the 
final judgment of a court or other jurisdiction. The 
writ which authorises the officer to carry into effect 
such judgment is also called an execution. In a 

Co. Lit. 154 d. 

2. Bouvier’s Law Diet., tit, Execution. 


What is 
execution 
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Application 
for execution. 


Oral 

application. 


Written 

application. 


practical sense, it “ is the formal method prescribed 
by law. whereby the party entitled to the benefit 
of a judgment or of an obligation equivalent to 
judgment may f^btain that benefit. 

“ Where the holder of a decree desires 
to exec ute it, he -^hall apply to the Court which 
passed the decree to the officer (if any) appointed 
in this behalf, or if the decree has been sent under 
the provisions hereinbefore contained to another 
C< urt, then to such Count or to the proper officer 
thereof."' 

“(i) Where a decree is for the payment of 
money the Court may, on the oral application of 
the decree-holder at the time of the decree, order 
immediate execution thereof by the arrest of the 
judgment-debtor, prior to the preparation of a war- 
rant if he is within the precincts of the Court.^ 

(2) Save as otherwise provided by sub-rule (i) 
every application for the execution of a decree 
shall be m writing signed and verified by the 
applicant or by some other person proved to the 
satisfaction oi the Court to be acquainted with 
the facts of the case, and shall contain in a 
tabular f(*rm the following particulars namely : — 

(a) the number of the suit ; 

{b) the names of the parties ; 

(c) the date of the decree ; 

(if) whether any appeal has been pre- 
ferred from the decree ; 


1. Uingbam ou Judgment and Extoution. 

U. C. P. C., O. 21, r. 10 { -Old Code, S. 230). 

3. On this, see Cljapter on Aiuiest and Urtention. Against 
such mreSt. no privilege can be claimed, sec C, P. C., S. 135 (3) post. 
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{e) whether any, and (if any) what pay- 
ment or other adjustment of the matter 
in controversy has been made between 
the parties subsequently to the decree ; 

if) whether any, and (if any) what, previous 
applications have been made tor the 
execution of the decree, the dates of 
such applications and their results ; 

(g) the amount with interest (if any) due 
upon the decree, or other relief granted 
thereby, together with particulars of 
any cross-decree, whether passed 
before or after the date of the decree 
sought to be executed ; 

{h) the amount of the costs (it any) 
awarded ; 

(i) the name of the person against^ whom 
execution of the decree is sougnt ; and 
(/) the mode in which the assistance of the 
Court is required, whether — 

(i) by the delivery of any property 

specifically decreed ; 

(ii) by the attachment and sale, or by the 

sale without attachment, of any pro- 
perty ; 

(iii) by the arrest and detention in prison 

of any person ; 

(vi) by the appointment of a receiver; 

(v) otherwise, as the nature of the relief 
granted may require. 

(3) The Court to which an application is 
made under sub-rule (2) may^ require, the appli- 
cant to produce a certified copy of the decree.”^ 

1. Omission to state payment is not moterial, KcuKjal Chawlra 
V. Notidalal, (1934) Oal. 465 = 151 I. C. 1015. Grounds oI exemption 
from limitation must be stated, Kaliandas v. Mahomed Khaat (1033) 
Sind 365. 

9. In taking out execution, a decree-holder is not bound to pro- 
duce the original decree or even a copy. Rarndhun Rukhit v. run- 
chaiiun Ckudcgrbulty^ (1868) 10 W.R. 144. 

3. O.P.C., O. 21, r. 11 (=01d Code, Sa. 256, 235). Cf R S.C., 

O. 42, t. 12. 
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Atiachmcnt 
of moveables. 


Atneudmont 
of application. 


the description given. ^ In the case of a joint 
family, the family property or the share of the 
judgment-debtor in it must be specified.^ 


" Where an application is made for the 
attachment of any moveable property belonging 
to a judgmen-debtor but not in his possession, the 
decree-holder shall annex to the application an 
inventory of the property to be attached can- 
taining a reasonably accurate description of the 
same."^ On the effect of an omission to give the 


inventory or description of property as required 


by these rules there is a difference of opinion.'* 

*‘(i)On receiving an application for the 
execution of a decree as provided by rule ii, (2), 
the Courts shall ascertain whether such of the 
requirements of rules ii to 14 as may be 
applicable to the case have been complied with 
and, if they have not been complied with, the 
Court may reject the application, or may allow 
the defect to be remedied then and there or 
within a time to be fixed by it. 

(2) Where an application is amended under 
the provisions of sub-rule (i), it shall be deemed 
to have been an application in accordance with 
law and presented on the date when it was first 
presented.* 


1 . Barry Charan v. Subaydar, (1885) 12 Cal. 161 : Waiihan 
V. Bisiuanath , {1901) 28 Cal. 462. 

2. ■Muhamt7iad V. DipcJiand, (1892) 14 AI1. 190: Anarchand 

V. Rakhma, (1887) 12 Bom. 078. ^Qarcuand 

3. 0. P. C.. O. 21. r. 12 ( = 01d Code, S. 236.) 

4. See Vol. I. iiage 413 ; *Abdul Rail Khan v Maula 

Baksh, (1915) 37 All. 527. Mauia 

5. For a case of wrong admission, see Ahmed AH v Mt Fatima 
(1934) 152 1.0.443. For a case of wrong return, sL Manni^rv 

(1933) Oadh 288 = 144 1.0.288 v. 
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(3) Every amendment made under this rule 
shall be signed or initialled by the Judge. 

(4) When the application is admitted^ the 
Court shall enter in the proper register a note of 
the application and the date on which it was made, 
and shall, subject to the provisions hereirafter 
contained, order execution of the decree accor- 
ding to the nature of the application : 

Provided that, in the case of decree for the 
payment of money, the value of the property 
attached shall, as nearly as may be, correspond 
with the amount due under the decree.”^ 

Under the Code of 1SS2, it was doubtful if a 
Court had any power to amend after admission 
and registration, though applications for execution 
were often allowed to be amended without 
objection.^ Under that Code, an application not 
complying with the provision of rules 11 to 14, if 
amended, was to date, for purposes of limitation, 
not retrospectively from the date of original 
presentation, but from the date of the amendment, 
so that if the amendment was made out of time, 
the application was barred.^ The present rule 
obviates the difficulty.^ 

This rule is an enabling provision which 
allows certain defective applications aubsequently 
amended to be deemed applications in accordance 
with law with effect from the date of their first 

1. C, P. C., 0. 21, r. 17 (=0ld Code, S. 245.) 

2. Macqr^Qor v. Tarinich^irn, (1887) 14 Cal. 124 ; Asgar v. 
Troilokyanath, (1890) 17 Cal. 636 ; Sattappa v. Jogi Soorapva, 
(1893) 17 l\Iad. 67 ; Jiwat v. Kalioharan, (1896) 20 All. 478. See also 
Chaurasi v. Bhagan Sa/iw, (1923) 2 Pat. 787. 

3. See GopaZ v. Janki Xoer, (1896) 23 Cal, 217 ; Raghwiatlia 
V. VenkaUsa, (1903) 26 Mad. 101. 

4. Abdu lav. GantsJi Z)as, (1933) 60 Cal. 062 P, C. See also 

vol. I, page 414*5 $tipra. 


Effect of 
amendment. 
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presentation. It does not affect the construction 
put upon the words “ in accordance with law ” in 
Article 182 of the Indian Limitation Act in dealing 
with formal defects in applications.* It has nothing 
to do with the invalidity of the sale made to a 
stranger who bought without notice of the fact 
that the amount realised by previous sale of other 
lots of the property attached was more than 
sufficient to satisfy the decree in execution. - 
In framing rule 11 (2) the Legislature had appa- 

rently in view that the application should be such 
upon which the Court would be justified in taking 
action and and this rule provides that the Court 
should, on receiving an application, ascertain 
whether the requirements of rule ii etc., have 
been complied with.’ 


If the amount due under the decree has been 

overstated in the application, execution may issue 

for the amount due, without the need for amen- 
ding the application.* 


Where the application presented does not con- 
form to the provisions of rules 1 1 to 14, the Court 
is bound to and has the power either to reject the 
application or allow the defect to be remedied by 
amendment.* The Court is not expressly bound to 
reject an incorrect application for execution, but 
to reject it unless it is amended within the time 


1 . Kamatchxammal v. Pitchu Jyer^ 
35 I. 0. 87 e. 


(1916) 31 M. L. J. 6C1 = 


2. SureMdraiiaih v, Bolaram^ (1918) 45 T. C. G99. 

3. Ooval V. Janhi Koer, (1896) 23 Cal. 217. See Vol. I, page 399 ' 

4. ^abardasf v. Kamta Prasad, (1895) A. W. N. 10 . 

5 . Chcntdhiiri Chintamoni v. McnxKohini (19221 1 Pat lan 

Ganesh v. Fathh Chaud. (1920) 2 Lnb. L. J. 104=55 l. C. 16. ' ' 
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allowed or the decree-holder can show that it does 
not require amendment.^ 

Unless an application complies with the requi- 
sites of these rules and specihes the particulars 
therein mentioned, it is not an application in 
accordance with law, that is, with the law relating 
to the execution of decrees. It cannot therefore 
be of avail to save limitation.^ Where an appli- 
cation was made before the expiry of the period 
of limitation for filing a list of immoveable pro- 
perties which had not been filed along with the 
application for execution, and the Court granted 
it, but when the list was actually filed, the limita- 
tion had run out, it was held that the execution 
was barred, for it could not be said that the 
Court in permitting the list to be filed was 
acting under rule 17 (i), because the application had 
not been amended according to the provisions of 
rule 17 (i), as no time was fixed by the Court as 
provided in it.^ But when the application for exe- 
cution was on the face of it in accordance with law 
and when it was discovered that the properties speci- 
fied in the list could not be taken, the decree-holder 
made an application for accepting a further list and 
for proceeding with the execution, it was held that 
the supplemental list should be taken as part of the 
original application or if a fresh application were at 

1. Meghraj v. Abdul (1921) 63,1. C. 971 ; Bhagwaat 

Frasad v. Divarka Prasad, (1923) 2 Pat. 809. 

2. Bee for discussion, pages 402 et seq. supra; also Satish 
Chandra v. P%irna Chandra, (1911) 11 I. C, 696. Por immaterial 
informalities, see page 413 supra ; Kanji Mai v.'Kidarnath, (1919) 
32 P. W. R. 1919 = 49 I. C. 982; Guru Mahadevu v. Maliahir Sukul, 
(1922) 65 I. C. 120 ; Prasanna Kumar v. Jotindranath, (1923) 71 
I. C. 1054. 

3. Salimullah v. Sainaddi Sarkar, (1913) 18 C. L. J. 
538 = 22 1.0. 337. 

11-2 
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Notice before 
execution. 


all necessary, then the subsequest application fur- 
nishing a further list should be treated as one made 
in continuation of the earlier application.^ In 
Chaurasi v. Bhagan Sahti,^ it was said that an 
application to file a fresh list of properties against 
which execution is also prayed for was not an amend- 
ment of the pending application and that when once 
an application had been registered under rule 11, 
no amendment was possible thereafter. 

This rule does not take away the power of the 
Court to amend an application for execution at any 
time before its disposal. ^Vhere an application was 
presented within 12 years of the decree, but an 
amendment which was necesaary was made after 
the decree was 12 years old, it was held that never- 
theless Section 48 C, P. Code did not bar the ap- 
plication.^ 

“ (1) Where an application for execution is made 

(a) more than one year after the date of the 
decree, or 

(h) against the legal representative of a party 
to the decree, 


the court executing the decree shall issue a 
notice to the person against whom execu- 
tion IS applied for requiring him to show 
cause, on a date to be fixed, why the decree 
should not be executed against him : 


Provided that no such notice shall be necessary 
in consequence of more than one year having elapsed 
between the date of the decree and the application 


c. l"., S‘s^r;:rc "rr " 

2. (1923) 2 Pat. 787. 

3. Vemuri Pitchayya v. liaja Yarlagadda, (1923) 46 M L T 
C51. But seeCoutra CWu.i v. BUagan Sahu, (Igaa) 2 Pat. 
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for execution if the application is made within one 
year from the date of the last order against the party 
against whom execution is applied for, made on 
any previous application for execution, or in con- 
sequence of the application being made against the 
legal representative of the judgment-debtor, if upon 
a previous application for execution against the 
same person the Court has ordered execution to 
issue against him. 

(2) Nothing in the foregoing sub-rule shall be 
deemed to preclude the Court from issuing any pro- 
cess in execution of a decree without issuing the 
notice thereby prescribe if, for reasons to be 
recorded, it considers that the issue of such notice 
would cause unreasonable delay or would defeat the 
ends of justice.*’^ “ Where the person to whom 
notice is issued under the last preceding rule does 
not appear or does not show cause to the satisfac- 
tion of the Court why the decree should not be 
executed, the Court shall order the decree to be 

executed. Where such person offers any objection 
to the execution of the decree, the Court shall consi- 
der such objection and make such order as it thinks 
fit.”2 

The notice under rule 2*2 must, where the decree 
has been transmitted to another Court for execution, 
be issued by the latter Court,^ In cases where the 
Court . dispenses .wuth notice before execution, it is 
provided that the reason -for so doing must berecor- 

1. C.P. C;0. 21. r. 22 ( = 01d Code, S. 238). See for a full 

discuBsion , page 363 et seq. supra, 

2. Ibid. r. 23 (=01d Code, 6. 249.) 

3. Chatterpai tiingh v. hait SoniarhntiU, (1916) 43 Cal. 903 
^’.b: ; Sripdticharany: BMiambcrs, (1910) 15 G. NV. N. 6G1»=8 

I. C. 22. 
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ed. But an omission to record the reason or the 
issue of execution in the absence of sufficient 
cause, would not affect the jurisdiction of the Court 
and the omission is only an irregularity.^ 

“ Where the preliminary measures (if any) re- 
quired by the foregoing rules have been taken, the 
Court shall, unless it sees cause to the contrary, issue 
its process for the execution of the decree. Every 
such process shall bear date the day on which 
it is issued and shall be signed by the Judge or such 
officer as the Court may appoint in this behalf, and 
shall be sealed with the seal of the Court and deli- 
vered to the proper officer to be executed. In every 

such process a day shall be specified on or before 
which it shall be executed.”* 


The rule requires the delivery of the process to 
the proper officer to be executed, but it does not 
mean that the proper officer should himself execute 
the process. Such officer may depute a subordinate 
officer for execution.® But a warrant addressed to 
the peon of a Court cannot be executed by the 
Nazir or his nominee or beyond the time fixed under 
It. A warrant not bearing the signature of the 
Judge or the officer is bad^ and one without the 
Court s seal is equally so,^ so that an execution on such 


-70^T Somasxcndaram, (1922) 42 M. L. J, 422 

V' ^ Sj'iot V. Mangal, (192,3) 73 I. C. 241. 

th ff ’ 251). As to 

ihe effect of absence of notice, see chapter on Void S\les 

3. Abdv! Karim v. BMen, (1884) 6 All. 385 '• Dharam v 

Queen Emvre.s, (1895) 22 Cal. 596; Sheo Progash v s’koZ Zlin 
(1895) 22 Cal. 759. “"‘' 

4. Subed AH v. Bmp., (1913) 40 Cal. S49. 

6. Ram Dayal v. Mahtub, (1S85) 7 All. 506. 
do, 75, V. Janki Prasad, (18SG) S All. 293. 

6. Khadir Bux v. Bmp., (1918)3 Pat. L. J. 636 = 49 I.C. 171. 


But mitials will 
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process is illegal. The warrant should specify the 
date on or before which it must be executed^ and if 
the time is extended the date of extension should be 
specified on the warrant." A material alteration in 
a writ by the plaintiff after its issue, without leave 
of Court will make the writ void as against the plain- 
tiff and all others having notice of the unauthorised 
alteration'"^ A renewal of writs by change of dates 
is sanctioned by usage. The fact that a writ lias been 
returned before the return day thereof does not im- 
pose upon the plaintiff the duty of waiting until that 
day before he can take out a second or alias writ.^ 

“ Valid warrant is complete protection to the 
officer arresting even though it be known it w'as 
procured by fraud. If a warrant is not valid on its 
face, or if the whole subject-matter is without the 
jurisdiction of the magistrate the officer is really 
acting without any warrant at all and thereby be- 
comes a trespasser, if a private person under the 
same circumstances would be a trespasser ,...A 
warrant is void) if it has no seal when a seal is re- 
quired by statute or if it does not sufficiently des- 
cribe the person to be arrested, so that from the 
description he may be identified ; as where a war- 
rant is issued against ‘ John Doe or Richard Doe, 
whose other or true name is to your complainant 
unknown)’ with no other description or means of 
identification, the v/arrant is absolutely void and 

may be resisted with all necessary force As a 

general rule, if the warrant is materially defective) 

1. Mohini v. R., (1916) 1 Pat. L. J. 550 = 36 I. C. «71 ; 
Anatidlal v. R., (1884) 10 Cal. 18 ; Abinash v. Ananda, (1904) 31 
Cal. 4'34. 

2. Sheikh Nastir v. Emp.j (1900) 37 Cal. 122. 

3. iWman on ExEcuxiONt, X. 212. 

4. Ibid. I. 248. 
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or the officer exceeds his authority in executing it 

any third person may lawfully interfere to prevent 

an arrest under it, doing no more than is actually 
necessary for that purpose.”^ 

“ An officer cannot be protected by a warrant 

that IS not issued to himself to serve, nor is he 

protected unless he has authority to serve it.^ A 

warrant must be directed to the proper officer 

either by name, or by a description of the office 

which he holds.8 It must command the arrest and 

not leave it optional with the officer to arrest or not 
as he may choose.*’^ 


“A warrant remains in force until it is returned- 

even if the accused has been arrested and escapes 

he may be retaken on the same warrant, if it has 

not been returned. After its return, however, it 

has no validity ; nor can it be altered, for its life is 
then extinct.”^ 


‘ 1 he officer entrusted with the execution of 

the process shall endorse thereon the day on 
and '"hich it was executed 

for the return thereof has been exceeder the 
json of the delay, or, if it was not e^ecut- 
ed the reason why it was not executed, and 

to the?''"f ‘^® ^o°ess with such endorsement 

all d^-^ ^ examine him touching ^his 

alleg^in^bili^^an^^y^ ff ^tbinks fit, summon 


1 . 

2 . 

3. 

4. 

5. 


Voorhee's Law of Arrest, 56-8. 
Voorhoe's Law op Arrest, 27. 

Rex V, WciTt I Bam. and Cres. 288 
Reg V. Downey, 7 Q. B, 281. 
Voorhee’s Law op Arrest, 23. 
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and examine witnesses as to such inability, and shall 
record the result.^ The Court may issue a fresh 
warrant on the same application. 

Even though a warrant be issued by a Court 
of competent jurisdiction over both party and sub- 
ject-matter, and though the warrant be fair and 
valid upon its face, it is of no protection whatever to 
the officer if he does not return it to the Court after 
he serves it.^ “ The effect of the return by the officer 
is that, as against himself, it is conclusive proof of 
the service and of the other facts which it recites, 
while as against the parties, it is at least prima 
facie proof, and in more oases, it is conclusive proof 
against the parties also. In an action against a 
public officer his return is privia facie but not con- 
clusive in the suit in which it is made. Nor is a 
return of a rescue on a writ conclusive evidence in 
behalf of the officer in an action brought against 
hito for the escape of a prisoner. An officer can- 
not be permitted to introduce evidence to show that 
although he has omitted to mention in his return 
that he has done things which he should have done, 
he has nevertheless done them. And he will not be 
allowed to contradict his own return for his own 

benefit. The return, by permission of the Court, 
may be amended by the officer.”^ 


The application should state the mode in whid 
the assistance of the Court is required.^ Thr 
t^de of ex ecution must be adapted in each case tc 

0. 42,’ r. 6 S- C., 

1 WiUs. ^ *‘"'3 C. 485 ; Middleton v. Price, 

3 . Voorhee’s Law op Arrest, 23-4, 
page^7.3 


Return of 
process. 


Mode of 
execution. 
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the nature of the particular relief sought to be 
enforced under the decree.^ Where in different dis- 
tricts different modes of execution are prescribed, 
and where the question is how a decree passed in 
one, but of which execution is sought in another, of 
such districts is to be executed, the executing Court 
must be guided by the rules in force in its own 
district.^ Simply because a decree declares that the 
boundary line laid down in the survey-map as the 
boundary line of the plaintiff’s permanently settled 
estate is not the true boundary line, the decree- 
holder is not entitled either to have the decree 

proclaimed on the spot, or to have the line erased 
from the survey-map.® 


The Court may in its discretion, refuse exe- 
cution at the same time against the person and 
property of the judgment-debtor,^ but Order 21 
rule 11 C. P. Code is no bar to the grant of 
simultaneous execution." An appeal lies against an 
order for simultaneous execution on the question 
whether the discretion has been properly exercised.® 
A decree may be executed simultaneously in 
two or more districts. Though a decree is transfer- 
red to another court for execution from the Court 
which passed it, the latter Court does not thereby 
lose a ll j urisdictio n in respect of execution,’ so 

1 Martatid v. VuimjaTc, (1907) 31 BomT^ ^ 

^ ^^2. Dmonath n,,khit V M„lty Lall Pan}, I ma. Jur., 0. 

4. Order 21 rule 21 . (=01d Code, S. 230). 

5. Bam tiumran v. Babnram, (1923) 2 Pat. 328 

G. ChniaPemajiv.GkcJabhai, (1883) 7 Bom qni 

Holloway,, (1990) 1 C. L J ais’- 

(1872) 14 M. I. A. 529; Surail, v 7 

(1917) 15 A. L. J, 582 = 39 I. C 729 s P ^ank 

Bowsiiiya, (1921) u Bur.L. T. 235=63 I c ' 

supra, 00 1 . o. 809. See also page 410 
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that if the Court thinks fit and the needs of the case 
justify it, execution can issue from the Court that 
passed the decree, though the decree has been 
transferred elsewhere for execution. If, ff)r instance, 
the judgment-debtor has no immoveable property 
within the jurisdiction of the Court that passed the 
decree, and the decree is therefore transmitted to 
another Court within whose jurisdiction such pro- 
perty is situate and if after such transmission, the 
judgment-debtor happens to come within the juris- 
diction of the Court that passed the decree or to 
have a debt due to hifu, the decree-holder can by ^^n 
urgent application ask the Court that passed the 
decree to issue execution against the person of the 
judgment-debtor or against the garnishee. We have 
the analog) o! concurrent summonses in suit sent 
to the defendants when the plaintiff feels uncertain 
over the whereabouts of the defendant. The 
decree-holder may also ask the Court that passed 
the decree to transmit the decree to two districts 
for execution at the same time and the Court will do 
it under Section 37, if it sees sufficient reason to do 
it.^ The power to allow execution in several places 
at the same time under the same decree should he 
sparingly exercised and in any case the Court should 
impose the condition on the decree-holder not to 
proceed to sell under all attachments at once 


“ By the common law, the various remedies to 
enforce the collection of judgments were regarded as 
cumulative. The mere fact that a ca. sa. had issued 


1. SivakoUmdu v . Ganapathi, (1016)3 L. W. 336 ^34 
T. C. 302. 

2. Sarada Prasad V. Zachinccvat, (1872'i 14 I. A. 520; 

Krist Krishcre v. Bo^plalr{lB82)^ T:arr^rT~na77^ 'Agarwala 
V. Ot^rucharan, (1009) 11 C.L.J. 69 = 2 I. C 105. See Vol. I. rage 82 

11—3 
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was DO bar to a fa, nor was the issuing of the 
latter any bar to the issuing of the former. The 
plaintiff took out as many writs of diff’erent kinds as 
he thought best, he being answerable for any abuse 
he might make of his process. A fieri facias and a 
capias ad satisfaciendum may issue at the same time 
against the goods and person of a defendant. 8o a 
party, having sued out one writ of execution, may, 
before it is executed, abandon that wu’it, and sue out 
another of a different sort : or he may have several 
writs of the same sort running at the same time 
in order to take the defendant or his goods, in 
different counties. The right of the plaintiff to have 
several writs of execution in existence at the same 
time is dependent upon their necessity to enforce 
his judgment or more accurately speaking, the right 
cannot be affirmed when the use or execution of two 
or more writs is clearly unnecessary. He will not 
be permitted to harass the defendants with need- 
less writs nor to divide the judgment into parts and 
issue a writ for each . , ■ , , There is ordin- 

arily no necessity for the plaintiff to have more than 
one writ of the same tenor or character in the 
hands of the same officer, for it is manifest that one 
writ must be as efficient as many. Hence, it is ir- 
regular to issue two or more writs of the same cha- 


racter to the same county or officer and one of such 
writs must, if a motion is made to that effect, be 
quashed .... It there is authority for the 
issuing of a writ to a county other than that in 
which the judgment was recovered, the remedies to 


issue the writ to the different counties are concurrent 
and hence a writ to each of the counties may pro- 
perly issue or be in existence at the same time. 
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Closely allied to the subject of simultaneous Precepts, 
execution is the system of Precepts, introduced by 
the Civil Procedure Code of 1908. By Section 4C., 

it is enacted that 

“(1) Upon the application of the decree-holder 
the Court which passed the decree, may, whenever 
it ttinks fit> issue a precept to any other Court 
which would be competent to execute such decree to 
attach any property belonging to the judgment- 
debtor and specified in the precept. 

(2) The Court to which a precept is sent shall 
proceed to attach the property in the manner pres- 
cribed in regard to the attachment of property in 
execution of a decree. 

Provided that no attachment under a precept 
shall continue for more than two months unless the 
period of attachment is extended by an order of 
the Court which passed the decree or unless before 
the determination of such attachment the decree 
has been transferred to the Court by whica the 
attachment has been made and the decree-holder has 
applied tor the sale of such property.” 

The Select Committee said “ Thouf^h a system 

of execution based on precepts is, in the opinion of 
the Committee, open to grave objection, they think 
the idea may be utilized for the purpose of enabling 
a decree-holder to obtain an interim attachment 
when there is ground to apprehend that be may 
otherwise be deprived of the fruits of his decree. 

They have for this purpose introduced clause 4(> 
into the Bill. They think it expedient to fix a time 
limit for the continuance of this interim attach- 
ment, but at the same time they have empowered the 

Court to extend the period to meet the exigencies of 
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particular cases After careful consideration they 
have come to the conclusion that notwithstanding 
attachment under a precept, re-attachment on the 
ordinary application for execution will still be neces- 
sary. Though at first sight it may appear a better 
course to provide that re-attachment shall not be 

issue of a precept is followed by 
the ordinary application for execution? after careful 
consideration they have come to the conclusion that 
it will be safer to require re-attachment, having 

regard to the agency by which execution is carried 
into effect.*’ 

This section forms an exception to the general 
rule that execution cannot issue against property 
beyond the local limits of the iurisdiction of an exe- 
cuting Court and was designed to secure to the 
decree-holder the fruits of his decree, when other- 
wise the judgment-debtor may take advantage of the 

processual delay of the transmission of decree from 
one Court to another. 

An attachment under precept is not invalidated 
by the fact that the order extending the statutory 
period of two months during which the attachment 
will remain in force is passed after the expiry of the 
said period, provided that the application for exten- 
sion of time is made before expiry of the said two 
months. In such a case the order relates back to 
the date of the petition and has retrospective effect.' 
An objection to the jurisdiction of an executing 
Court to order the sale of certain property attached 
by it under the precept of aoother Court based on 
the want of transfer of the decree to that Court for 

1. Sivakolun'hi, v. Ganapathi, (1916)3 L.W.^G = 37l. 0 

30*2. Soviasmidaram y, Muthuvecrappa, (1910)4 Unr T t* 

89-101. 0.794, under C.P.C., Order 30, rules, ' 
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execution will not be allowed to be taken for the 
first time during the hearing of an appeal against an 
order for sale.^ 

“Every decree for the payment of money, in- 
cluding a decree for the payment of money as the 
alternative to some other relief" may bo executed 
by the detention in the civil prison of the judgment- 
debtor, or by the attachment and sale of his pro- 
perty, or by both.”^ 

Where judgment-debtors are minors, women 
or legal representatives, a personal decree does 
not carry with it the right to arrest them.' 
There is an option to the creditor of enforcing 
his decree either against the person or the property 
of the debtor, and the fact that the decree had been 
passed ea; makes no difference.'^ The Court 
should execute its decree as directed by law and 
not according to the consent of the judgment- 
debtors and the order of a judgment-debtor upon 
a paymaster to satisfy a decree out of his salary 
does not affect it/* 

A preliminary attachment is not necessary in 
the case of an application for e.xecution of a decree 
for sale of mortgaged property or for sale of specifi- 
ed property in default of piyment of money.' 

Whether it is competent to the mortgagee after 


1. Ibid. 

2. For instance, in tlie case of delivery of moveables C. P. C., O. 
20, r. 10. 

3. C. P. C., 0. 21, r. 30 ( = 01d Code, S. 254J. Cf. H. 3. C., O. 
42, r. 4. 

4. Jnoandasv, Janki, (1922) IS X.L.R. 145 = G5 I.C. 53. 

5. Raj Ckihuhr Boyv. Shama Soo^idari Dibi, (1879) 4 Cal. 583. 
0. In re MaGfarlane^ (18G9) 11 W. R. G9. 

7, Iqbal Nara%%i\’, Jai,kar an, (1918) 5 O.L.J, 41 4 = 47 1. C. C39; 
JaQannaih v. Dchi Prasad, (^1923) 2 Pat. 708. 
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decree to abaDdon his claim against the mortgaged 
property and proceed against the person or other 
property of the mortgagor depends entirely on the 
construction of the decree.^ The object of the rule 
requiring the mortgagee to completely sell the 
hypotheca before obtaining a personal decree is 
that the personal liability of the mortgagor 
should not be improperly increased. It is not 
however the law that a personal decree can- 
not be obtained in any case when the whole of 
the property directed to be sold has not been sold 
for whatever the cause may be. If a portion of the 
hypotheca has since the date of the decree become 
not available for sale by the action of other clai- 
mantj and not through the acts or default of the 
mortgagee the latter can obtain a personal decree 
against the mortgagor.- The mortgagee-decree- 
holder can proceed against the other properties of 
the mortgagor if the mortgage is found invalid or 
for one reason or other he has been unable to 
bring the whole of the mortgaged property to sale.^ 

1. Kamnji ChodimaUa Rainanwrti , (1908) 3 ]\I r t 

355 ; t aradiah v. Kvmara Vciikataperumal flOli) or. ivr t t 
83 = 21 I.C. 782. ■ 


1 Satish Ranianv. Mercantile Bank of India, (1918) 45 Onl 
703; ChandMallv, Ban Bchari, (1923) 5C Oal 718 n' 
Ranian y. Indr a .Ya.-.iu, (1905) 33 Cal,' ISO ; Lljq Aif-T 
Promnda Sundari, (1913) 17 G. W, xM. 1039 = 20 1 G 829-4 
chela V. Yahkatara,na, (1919) 35 M. L. J. 93 = 57 I G 84 ' 

3. Pa-ias-aniy. Mnlkia, (1915) 33 Mai. 677; 'srinivasa 
Avyangar. v. Kundasami, (1914) 24 M. L. J. 375 = 23 i c raT 
Chcriyonni v. Nehra Poyile, (1911) 22 M. L. J. 47= 13 r' p ’ 

Kedarnath y . Chandu Mai, (1903) 2G .-Ml. 25; Ghafvr Tin. ’ 

Mul^nunad, (1905) 23 All. 19; PirOhu Waraia v 4 i" 
(1907) 29 All. 369;Z>a,-Wi Mai y. Mnla Singl^'n^ 

579; Gnpal Panda y. Baikunta Mahapatro, (^917 2 Pat r 

533 = 42 I, C. 56 ; RakM Chandra v. SidhinMU, 19,9) St 390- 
53 1. G. 922 ; Samanla Gagarnalh y, Lokenath (1921) G1 1 C 

035 ; .yat rri/mi V. Gnrrflmu, (1914) 39 Bom, ,353' 
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When the property mortgaged was subject to 
several mortgages so that it was not bid for at the 
sale, the mortgagee was held entitled to apply for a 
decree under s- 90 Transfer of Property Act on 
abandoning ail claitns on the mortgaged property.^ 

Where the holder of a decree for money, which 
directed the sale of immoveable property for its 
satisfaction, applied for execution of the decree 
against the judgment-debtor personally and it ap[;car- 
ed that the decree-holder’s brother was able, owing 
to the existence of such decree, to purchase such pro- 
perty for a very low price in execution of another 
decree against the judgment-debtor, it was held that 
Courts were not debarred from a[)plyiDg equitable 
principles to the questions that arose in proceedings 
relating to execution of decrees, and that, in the 
circumstances of the case, the decree should be exe- 
cuted first against the hypothecated property in the 
hands of the decree-holder’s brother, and that, 
should it prove insufficient to satisfy the debt, the 
judgment-debtor might then be proceeded against 
personally.^ Where a person, who purchases in exe- 
cution of a money- decree property subject to a mort- 
gage, subsequently becomes the holder of the decree 
obtained in such mortgage, it would be inequitable 
to allow him to execute such mortgage-decree 
against the other property of the mortgagor-judg- 
ment-debtor, if it appears that he bought the 
mortgaged property knowing it tu be mortgaged, or 
that he purchased it in consequence of the mort- 
gage for a smaller sum than it would otherwise have 

fetched.'^ 

1. Ram Ltaghutjcir Itnaai UtQam, (1910) 14 O. C. 219 = 9 
I. C. 403. 

2. Wali Muhammad v. TvraO AH, (1S-S2) 4 All. 497. 

3. Oulab Singh Pi viian, (ISSO) 5 All. J42. 
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“ (1) Where the decree is for any specific move- 
able, or for any share in a specific moveable, it may 
be executed by the seizure, if practicable, of the 
moveable, or share, and by the delivery thereof to 
the party to whom it has been adjudged, or to such 
person as he appoints to receive delivery on his 
behalf, or by the detention in the civil prison cf the 
judgment-debtor or by the attachment of his property, 
or by both. (2) Where any attachment under sub- 
rule (1) has remained in force for six months, if the 
judgment-debtor has not obeyed the decree and the 
decree-holder has applied to have the attached pro- 
perty sold, such property may be sold, and out of 
the proceeds the Court may award to the. decree- 
holder in cases where any amount has been fixed by 
the decree to be paid as an alternative to delivery of 
moveable property, such amount, and in other cases 
such compensation as it thinks fit, and shall pay the 
balance if any to the judgment-debtor on his appli- 
cat’on. (3) Where the judgment-debtor has obeyed 
the decree and paid all costs of executing the same 
which he is bound to pay, or where, at the end of 
six months from the date of the attachment, no 
application to have the property sold has been 
made, or, if made, has been refused, the attach- 
ment shall cease. This rule is applicable only 
where the property sought to be attached is in the 
possession of the judgment-debtor. 

The words for the recovery of a wife included 
in section 259 of the Code of J8&2 have been omit- 
ted, for there can be no decree under the law for 
the recovery of a wife as a wife cannot be treated as 
a chattel to be delivered over to the husband.^ 

1 . C.P.C., O. -21, 31 (=01(3 Code, S. 269). Cf. H.s. C. O. 42 r G 

2. V. C/mttdi Daf, (1696) 1 C. W. N. 170. 
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Moveable property decreed to be delivered 
must be delivered if capable of delivery; otherwise 
assessed damages should be paid.^ A decree being 
given for specific moveables and the amin diiected 
to ascertain their value, an order was made in exe- 
cution for the amin to give possession of such 
moveables as could be found and to inquire 
into the nature and value of those that could 
not be found. It was held, on appeal, that 
this order was not one fur alternative damages, 
but to enable the Court if necessary to make a 
suhicieiit and not excessive order for imprisonment 
or attachment of [)roperty in the event of non- 
delivery.- No order of arrest of the judgment- 
debtor will issue without notice.® There is no pro- 
vision of the Code which authorises a Court to pass 
an order calling u[)on a defendant to appear in 
Court and produce property decreed toplaintitf. To 
enforce the decree obtained by the stringent methods 
of Order 21, rule Bl, the plaintiff should allege and 
prove facts necessary to bring the case under section 
11 of Specific Belief Act ' 

“ Where the party, against whom a decree for the 
specific performance of a contract, or for restitution 
of conjugal rights, or for an injunction, has been 
passed, has had an opportunity of obeying the decree 
and has wilfully failed to obey it, the decree may he 
enforced in the case of a decree for restitution ot 

1. Kashee Nath Ko€r v. Dib Kristo Eainanooj Doss, 16 

W.R. 210. 

2. Bhoobun, v. Govind, (1873) 19 W- B. 82. 

3. Tfoyhih}Lona.th v. Badiuirain, (1898) 3 C. W. N. xxx', ix. 

4. Bhoza Rughbur Siivj v. Bfioza R-.ij Singh, (1871) 3 N.W.P. 

319. 

5. Venkata Suhba Rao v. Asiatic Steam Naviniiion Co,, 
(1915) 39 Mad. l.F.B, 


26 


TEE LAW OF EXECUTION 


conjugal rights by the attachment of his property 
or, in the case of a decree for specific performance 
of a contract or for an injunction, by his detention 

in the civil prison, or by the attachment of his 
property, or by both.*'^ 

** Where a party against whom a decree for 
specific performance or for an injunction has been 
passed is a corporation, the decree may be enforced 
by the attachment of the property of the corporation 
or with the leave of the Court, by the detention in the 
civil prison of the directors or other principal officers 
thereof, or by both attachment and detention. *’* 

The rule applies to all injunctions prohibitory 
or mandatory.^ Where an injunction is granted, the 
decree may be enforced on each successive breach 
of it by an application made within three years of 
such breach under Art. .181 of the Limitation Act"* 
and a separate suit to enforce the injunction is not 
maintainable.® Under the Code of 1882, the words 
used were an order requiring the ‘ performance of 
or abstention from any particular act ’ and in their 
place the term ' injunction ’ has been substituted. 
This word ‘injunction’ as here used has a more 
extended meaning than it has under the Specific 

1. C.P.G, O. 21 r 32(1), (—Old Code S. 260). seo R.S C. O 42 

L*. 30, ’ * 

2. C P.C., O. 21 r. 32 (2), as auioudcd hy Act XXIX of 1923 ■ 
see R. S. C , O. 42, r. 31. 

3. S<2c7^i Prasad v. Amarnath, (1919) 46 Cal. 103 (107)- 
V enkatachellam v. Veerappa, (1906) ii9 Mad. 314 ; Vein Manikaran 
V. Pakarvoor Manakal, (1910J 21 M.L.J. 466 = 6 I C. 2U9. 

4. VcnkatachcUam Y. Vetrappa, (1906) 29 Mad. 314 • Sacfti 

Prasad v. Awamath, (1913) 46 Cal. 103 ; Ram Saran v. ’chatar 

Singh, (1901) 23 All. 465 See Ahmed v. Poker, (1922) 5 Bui- L T 

116=15 I. C. 945 (where Art. 182 was applied); AHnaima v' 

Kanakasdbai, (1918) 7 L. W. 563=45 I.C. 689. See also^ Vol 
page 486, ‘ ^ 

5. Sacki Prasad v. Amamath (1918) 46 Cal. 103 
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Relief Act. It is not every order of a Court direct- 
ing a person to do a certain act, that is an injunc- 
tion. In its essence an injunction is a relief conse- 
quential upon the infringement of a legal right. 
An order directing a defendant to render accounts 
within a specihed time does not therefore come within 
the present rule and a disobedience of it is not punish- 
able under it.^ 

Before directing execution for disobedience of 
the decree, the Court has to see if the judgment- 
debtor had an opportunity of obeying the order and 
has wilfully failed to do so.- The Court may pro- 
perly issue a notice to the defendant to obey on an 
application for execution.^ When the disobedience 
is clear, the judgment-debtor is not entitled to 
notice or further opportunity for action unless 
the Court chooses to do it.^ If the decree 
directs the defendant to deliver articles needed 
for the performance of worship by a priest in a 
temple, the plaintiff is not entitled to execute the 
decree unless he proves that he went to the temple 
to recover the articles after notice to the defendant 
and the defendant refused to deliver the articles.'’ 
Where an application is dismissed for want of 
opportunity given to the judgment-debtor to obey 
the decree, a fresh application is not barred, after 
such opportunity has l;een afforded to him and 

1. Ar7?/n V. i?., (1918) 3 Pat. L. J. 106 = 44 I. C. 737 (The 
decUioas in 7 Cal. 654 and 27 All. 374 on the effect of p. 263 of the 
old Code have now been overruled by this rule.) 

2. Umed Kika v. Nagindas^ (1870) 7 B. H. G. 0. C. 122 ; 
Gaya Prasad v. Bihari, (1883) A.W.N. 149. 

3. Protab Chundcr v. Pyari, (1887) 8 Cal. 174. 

4. Durga Das v. Dawraj, (1906) 33 Cal. 306. See Qatiri 
Prosad v. Bholonath, (1831) 8 C. L. R. 487. 

5. Kisliore Bun v. Dtoarkanathj (1894) 21 Cal. 784 P. C, 
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the judgment-debtor is found to be at fault. ^ 
Upon a motion to recti the register of a 

company where it appeared that there was no 
one having authority to carry out the order of 
the Court, the Court refused to make an order 
under this rule in the first instance, but issued a 
mandate on the company to rectify, leaving the 
parties to make a subsequent application in case of 
non-compliance,^ Where in an action for specific 
performance of an agreement to make a road, 
judgment was given for the plaintiff and the defend- 
ant gave an undertaking to complete the road, be- 
fore a date fixed by the Court, it was held that the 
case did not fall within the rule but that the Court 
would enforce the undertaking by allowing the 
plaintiff to complete the road and to apply for an 
order against the defendant for payment of the 
costs.^ A motion for sequestration against a By. Co. 
for breach of injunction restraining a nuisance can 
be ordered to stand over for a short time to enable 
the company to remove the nuisance.^ In default, 
the directors of the company can be detained in 
prison,"’ after a personal service of the order.*^ The 
Court has no power under the rule to seek the as- 
sistance of the police to see the decree carried out. 
Where a decree declared the plaintiff’s right to 
perform certain ceremonies in a temple and restrain- 
ed the defendants from obstructing the perfor- 
mance, the Court cannot order the police to see 
the defendants kept out from obstructing the plain- 

1 . Ibid. 

R9 L. Tj,SyniiGite, 17 T.L.R. 711. 

3. Mortin fr v. 33 W.R. 927. 

4. Cocks V. O.W.R., 3 T.L.R. 92, 505. 

r.. Lciuis V. Pontypridd etc, Ry. Co., 11 T.L.R 203. 

6 . Mg Kcowii v. Joint Stock^Xnstitnte, (1899J 1 Gh. G71 
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tiff in the performance of the cereraonioa,' Even 
a temporary disobedience of the order can be 
punished and any subsequent obedience is not a bar 
to its execution. The Court has no power to order 
the person disobeying to execute a security bond for 

its obedience.' 

“ Where any attachment under sub-rule (1) oi 
sub-rule (2) has remained in force for one year, if 
the judgment-debtor has not obeyed the decree and 
the decree-holder has applied to have the attached 
property sold, such property may be sold ; and out 
of the proceeds, the Court may award to the decree- 
holder such compensation as it thinks tit, and shall 
pay the balance (if any) to the judgment-debtor on 
application. Where the judgment-debtor has obeyed 
the decree and paid all costs of executing the same 
which he is bound to pay, or where at the end of 
one year from the date of the attachment, no appli 
cation to have the property sold has been made, or 
if made has been refused, the attachment shall 

cease.”^ 

This provision supplies a means of punishing 
disobedience and is not intended to be a satis-* 
faction of the decree. If therefore a successful 
decree-holder in a possessory suit has under this rule 
received some compensation for an injury done, he 
can still enforce a right to the possession of the pro 
perty found under the decree to be his.^ The rule is 
punitive and must receive a strict consti notion* 

1. Goswami Oordhan v. Gosw^tmi Madhiisudan, (I9i8) 40 All. 

046. , . 

2. AiyanacJiariar v. Vatiiiar R 3 .n 1 an.njn. Aiyangar^ (1910) 1 

M.W.N, 147=32 1. C. G98. 

3. C.P.C., O., 27 r. 32 cl. (3) and (4). .A Court cannot compel a 

pla'mtilUo part with his legal rights and accept a ^compensation 

against his will, Goriurf v. Sadasiv, (1892) 17 Bom. 171. 

4 Akvtadi v. Amanaty (1904) 1 A.L.J. 431. 
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Where a sale is ordered uader it, the following 
conditions must exist : (a) a valid original attach- 
ment, (6) application within one year of that at- 
tachment by decree-holder for sale (c) lapse of 
one year from date of attachment. Where therefore 
an order of attachment was made on STth June 
1908 and was carried out on 20th July 1909, the 

attachment ceased to exist and a sale held thereon 
was set aside. ^ 


W here a decree for the specific performance 
of a contract or for an injunction has not been 
obeyed, the Court may. in lieu of or in addition 
to al or any of the processes aforesaid, direct 
that the act required to be done may be done 
so far as practicable by the decree-holder or some 
other person appointed by the Court, at the cost of 
the judgment-debtor, and upon the act being done 
the expenses incurred may be ascertained in such 
manner as the Court may direct and may be re- 
covei^d as if they were included in the decree.'’^^ 
he Code of 1882 contained no provision similar 
to this and where a decree directed a mandatory 
injunction, such as for removing an obstruction, by 
pulling a wall down or opening a path wav, and 
the defendant disobeyed the order, the Court had 
no authority to depute any of its officers to do the 
act, as ID was not a mode of execution recognised by 
the Code. This^in^e therefore is intended to re- 

2.' apS 

CaJ. 306 (309). Where mjunction was to keep a door dosing for ever 
rirTlVlsflsT is msobedionce, HabibvvL v. Ab- 

ly^ig) 5 Lab. L. J. 70, ; x ^ 
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move this obstacle in the way of giving practical 
effect to the decree and the Court can now get the 
act done by the decree-hoider or any other nominee 
and levy the costs from the judgment-debtor.^ 

“ (1) Notwithstanding anything in role 32, the 
Court, either at the time of passing a decree for the 
restitution of conjugal rights against a husband or 
at any time afterwards, may order that the decree 
shall be executed in the manner [irovided in this 
rule. (2) Where the Court has made an order under 
sub-rule (1) it may order that, in the event of the 
decree not being obeyed within such period as 
may be fixed in this behalf the judgment-debtor 
shall make to the decree-holder such periodical 
payments as may he just, and, it it thinks tit> require 
that the judgment-debtor shall, to its satisfaction, 
secure to the decree-holder such periodical pay- 
ments. (3) The Court may from time to time vary or 
modify any order made under sub-rule (2) for the 
periodical payment of money, either by altering the 
times of payment or by increasing or diminishing 
the amountj or may temporarily suspend the same 
as to the whole or any part of the money so 
ordered to be paid, and again revive the same, 
either wholly or in part as it may think just. 
(4) Any money ordered to be paid under this rule 
may be recovered as though it were payable under 
a decree for the payment of money.”' 

Under the Code of 1^82, the Court had no dis- 
cretion to refuse to execute a decree for restitution 
of conjugal rights by detention in prison and by at- 
tachment of property - But this mode of execu- 

1. SaGhi Pros’id v. Amarnatk^ (1919) 46 Cal, 103. 

2. C. P. c., 0. 21. r. 33. as ameuded by Act XXlX of 1923. 

3. See Moonslue Jlazlocr v. Shuvishconiisat (1S67) 8 SV. R. 3 

P. C • 
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tion having been abolished in England by the Matri- 
monial Clauses Act^ the present Code relaxed the 
rule, by leaving it to the discretion of the Court to 
allow or refuse an application for detention in pri- 
son ^ and the Courts did not ordinarily pass such 
order. ^ In consequence of the amendments made 
in this and the preceding rule by Act XXIX of 1923, 
in the case of a decree for restitution of conjugal 
rights, the remedy by detention in prison has been 
abolished, so that where the decree is against a 
wife, the only remedy of the husband is by attach- 
ment of her property and recovery of compensation. 
The amount of compensation is left to the discretion 
of the Court and may be assessed on all reasonable 
considerations. Where a decree fur restitution of 
conjugal rights is disobeyed, the wife loses her claim 
for maintainance against her husband/' Where the 
wife is a minor the parents can be directed to hand 
over custody of the minor and in case of default to 
show reasonable cause. ^ Where a woman, who had 
been directed by the decree to refrain from prevent- 
ing her daughter returning to her husband, permit- 
ted the daughter who was of age, to reside in her 
house, it was held that such conduct did not consti- 
tute a breach of the injunction. 


“ (1) Where a decree is for the execution of a 
document or for the endorsement of a negotiable 


1. (1884) 47 and 48 Viet. c. 63 . Weldon v. Weldon 62 L T 

2. Sivarama v. Vecrappa. (1914) 23 I. C. 828. 

3. Bai Parvathi v. Gauchi Mansvkh, (1920) 44 Bom 072 See 

hov.'e\Qi: Jagannathy. Basant Bant, {]0'23)75 1 Q 24 

Ai/i'ir Bill V. Nur Mahomed, (1023) 73 I. C. 716. 

6. Sivarama V (1914) 23 I C 8*^8 

6. V. (1877) 1 All. 601. See also 

Bern V. Fallu Earn, (1921) 60 I. C. 8S7. 


Bisweswara 
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instrument and the judgment-debtor neglects or 
refuses to obey the decree, the decree-holder may 
prepare a draft of the document or endorsement in 
accordance with the terms of the decree and deliver 
the same to the Court. (2) The Court shall thereupon 
cause the draft to be served on the judgment-delator 
together with a notice requiring his objections (if 
any) to be made within such time as the Court fixes 
in this behalf. (3) Where the judgment-debtor objects 
to the draft, his objections shall be stated in writing 
within such time and the Court shall make such 
order approving or altering the draft, as it thinks fit. 
(4) The decree-holder shall deliver to the Court a 
copy of the draft with such almrations (it any) as the 
Court may have directed upon the proper stamp- 
paper if a stamp is required by the law for the time 
being in force ; and the Judge or such olhcer as may 
be appointed in this behalf shall execute the docu- 
ment so delivered. (5) The execution of a document 
or the endorsement of a negotiable instrument under 
this rule may be in the following form namely : 

C. D., Judge of the Court of 
(or as the case may be), for A. B., in a suit by E. h\ 
against A.B. ” 

and shall have the same etlect as the execution 
of the document or the endorsement of the negotia- 
ble instrument by the party ordered to execute or 
endorse the same. (0) The Court, or such ofhcer as 
it may appoint in this behalf, shall cause the docu- 
ment to be registered if its registration is required by 
the law for the time being in force, or the decree- 
holder desires to have it registered, and may make 
such order as it thinks fit as to the payment of the 
expenses of the registration.”^ 

1. C P.C., O. 21, r. 24 ( = 01d Code, Ss. 201, 262.) 

U-5 
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This rule authorises the registration of a docu- 
ment, be it optional or compulsory under the law of 
registration.' In the Muffusal, the presiding Judge 
executes the document, but the Registrar of a High 
Court may do it if empowered, but no covenant 
can be entered into on the judgment-debtor’s be- 
half,^ beyond that which may be expressed in the 
decree. 


In a suit for a declaration that the plaintiffs are 
entitled to a half share in a certain number of 
shares in a Limited Company, the Court has no 
power to direct by its decree the Limited Company 
to register the plaintiff’s name as share-holder but 
should instead direct the defendants to execute a 
transfer of a half of the share in suit in favour of 
the plaintiff and to lodge the transfer with the 
share-certificate with the company for registration, 
buch a decree is executable under Order 21 rule 34,3 
In a suit to declare the plaintiff’s right to pro- 
perty attached in execution of a decree against 
another person, a decree was passed on a com- 
promise by which the defendant should execute a 
mortgage bond for the decreed amount and when 
the defendant failed to execute the bond within the 
time mentioned in the decree, it was held that the 
question what is the subject-matter of a suit must 
depend upon the facts of each case and in the 
present case the execution of the mortgage bond 
was a matter relating to the suit and having been 
directed by the decree was capable of being enforced 
under Order 21 rule 34.' Where under a com- 


1 . oee ii.ana/iia v, Kah Din, (1879) 2 All. 392. 

2. See Ram Chmidtr v. Divarkanath, (1389) 16 Cal.330. 

3 . Brojendra Kumar v. Kalinath, (1917) 41 t c 77 

611 . 0 . 535 .'“" ('921)25'c.W.N.G8 
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promise decree the defendant undertook to endorse 
certain promissory notes in the plaintiff s favour and 
on his failing to do so, the plaintiff instituted a suit 
for damages as the promissory notes had become 
barred, it was held that the proper course was to 
proceed under Order 21, rule 32 or 3(i and that the 
suit was barred under Section 47 Where a decree 
provided for the execution of a conveyance of land, 
but not for the payment of money, and a portion 
of the land was taken awa^^ by the Government for 
railway purposes subsequently to the decree, it 
was held that the decree-holder must bring a 
Separate suit to recover compensation money-^ 

In a suit by a principal in a Court in British 
India against his agent, a British Indian subject 
residing withm the jurisdiction of that Court, for a 
conveyance of property, purchased by the agent out 
of British India under circumstances in which he had 
to hold it for the benefit of the principal, the Courts 
of British India cannot avail themselves of the 
procedure provided under Order 21 rule 34 if the 
defendant disobeyed the order but can grant a 
mandatory injunction directing the agent to execute 
a conveyance under Order 21 rule 20 of the Code, 
but in the absence of any precept, the learned 
Judges declined to grant such an injunction.^ 

(I) Where a decree is for the delivery of any Decree for 
immoveable propertv, possession thereof shall be pos^essionof 

3-1- j 1 i .1 immoveable 

eiiverea to the party to whom it has been adjudged, property, 
or to such person as he ruay appoint to receive 
delivery on his behalf and, if necessary by removing 

1. Ala.japiia v. Kaiiakasabai, (1913) M.W.N.333= 45 I.C. 689. 

2. iihtnnsoon:iissa Begum v. ^iHriunloy Sost-, (1908) IS W. K. 

1 SO * 

3. Ramasami v. Karuppan, (1915) 29 II.L.J. 551 = 31 I.C. 216. 
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any person bound by the decree who refuses to 
vacate the property. (2) Where a decree is for the 
joint possession of immoveable propertyj such pos- 
session shall be delivered by affixing a copy of the 
warrant in some conspicuous place on the property, 
and proclaiming by beat of drum or other customary 
mode, at some convenient place, the substance of 
the decree. (3) Where possession of any building or 
enclosure is to be delivered and the person in posses- 
sion, being bound by the decree, does not afford free 
accessj the Court through its officers, may, after giving 
reasonable warning and facility to any woman not 
appearing in public according to the customs of the 
country to withdraw, remove or open any lock or 
bolt or break open any door or do any act neces- 
sary for putting the decree-holder in possession.” * 
“ Where a decree is for the delivery of any im- 
moveable property in the occupancy of a tenant or 
other person entitled to occupy the same and not 
bound by the decree to relinquish such occupancy, 
the Court shall order delivery to be made by affixing 
a copy of the warrant in some conspicuous place on 
the property, and proclaiming to the occupant by 
beat of drum or other customary mode, at some 
convenient place, the substance of the decree in 
regard to the property.’* ^ 

Where the plaintiff found it difficult to get exe- 
cution of his decree which he secured in a suit for 
possession owing to the judgment-debtor having 
taken means of preventing identification of the land 
decreed and urged that the conduct of the defendant 

L. O.P.C., O. 31, r. 35 (=01d Code, S. 363}^ For a fall dis- 
oussion of the proceedings in execution of a decree for possession see 
pages 214-223 stipra and Chapter on Tzumikation of Execution. 
post. * 

2. C.P.C, O. 21, r, 36 ( = 01d Code, S. 264). 
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was such as to put him to the necessity of proving 
where the boundaries were, it was said that, as 
the plaintiff could have prevented the contusion of 
the boundaries in the first instance by application 
to the Court to get the existing state of things pro- 
perly defined, so as to prevent any future dispute? 
and, in the second instance, by at once executing 
his decree so as to take away the opportunity for 
juaking any change in the features of the laud, the 
Court would refuse to throvv on the defendant the 
onus of proving what was clearly for the plaintifi' to 
prove. If, for the purpose of executing a decree for 
khas possession, it be necessary to remove any of the 
defendants against whom the decree was made from 
the land covered by the decree, the Court, on the 
decree-holder’s application, may remove such person 
and deliver actual f)osse3sion of the land to the plain- 
tiff, but if the decree is silent as to a building on the 
land, the Court executing the decree cannot have 
the building pulled down.^ 

Counterpart leases and other documents of the 
like kind, such as kabuliyats in India, ought to be 
regarded as accessory to the estate and to pass with 
it, whether the transfer is made by a conveyance, a 
decree, or a certificate of sale. This principle is 
applicable to the case of a decree giving jjossession of 
a village, so that the holders of such a decree would 
be entitled to the village account-oooks and other 
documents relating to its enjoyment and manage- 
iy-9Ilt-.__Fuj:th^r, such documents have generally no 
value or significance apart from the possession 
and enjoyment of the village or estate to which they 
relate. They are properly to be regarded, therefore, 

1. Radha Gobiiid Shaha v. Briji’tidro Coomar Roy Chowdhri^ 
(1872) 18 W. R. 527. 
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as accessory to the estate, and as claimable by him 

to whom it has been awarded, at least in so far they 

are necessary to his effectual and proper enjoyment 
of it.^ 


Where the whole of a decree is perfect for 
execution, the decree-holder cannot be permitted to 
split it up as he pleases, taking out execution of a 
part of it at one time and another part of it at 
another time.^ The right under a decree cannot be 
severed, so that the remedy against the person can 
remain in or pass to one, and the alternative remedy 
against the property to another .® Where a decree for 
payment of money directed some defendants to pay 
the amount and in default directed the property in 
the hands of the other to be sold and where the dec- 
ree-holder applied for execution against the person of 
the defendants, Karamat Hussain J. said that the 
decree was a money decree and as such was barred 
by S. 230 of the old Code and Chamier J. said that it 
was not so barred because a decree could not be split 
up when different reliefs were given against different 
defendants.** A decree gave possession of lands and 
of certain zamindari papers, or in default of them a 
thousand rupees. The judgment-creditor went to the 
spot to get possession of the land as well as the 
papers and not having got the papers, his only 
course was to institute further execution proceedings 
either to get them, or the money made payable to 
him by the first decree in default. It was held, 


1. Shri BhavaniDevi\. Devrav Madhavrao,{iQ^l) n Bom 

4S5. 

2. Falchohand v. Panna Lall Bcuio, (1806) 10 C.P.L.R. 83. 

3. Parifn(h*uibha v. Tha^uxkoti, (187.8).2 Mad. 110. 

4. Parabku Naraiii Singh v. Lalji Singh, {1912) 9 A D J 70 
= 13 I.C. 187. 
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that, under these circumstances, this was not a 
splitting up of the decree.^ 


But the provisions of Order *2, Rule 2, C. P. 
Code regarding omission of portions of claim do not 
apply to execution proceedings- or to applications 
for restitution, which are of a kindred nature.^ A 
person who holds a decree for possession and 
mesne profits may execute for these reliefs one after 
another ;** so an application for mesne profits for 
three years only subsequent to the suit is no bar to 
another application for a further period."' 


Applicability 
of Or. 2, r. 2. 


The provisions of Order 23 are not applicable Applicability 
to execution proceedings-*^ Where a suit is with- 
drawn against certain defendants with leave to 
institute a fresh suit and in execution the said de- 
fendants obstructed delivery, the decree-holder is 
precluded from proceeding with his application to 
remove the obstruction under Order 23, X^ule 
A proceeding under Order 21, Rule 90 is not a 
proceeding in execution and a compromise relating 
to it does not come under Section 47 or Order 21 


1. Wooma Churn Chowdhry v. Kuviolay Kaininee Dabee 
(1876) 25 W.R. 58. 

2. Balasnhramania v. . Stoarmamal , (1915) 38 Matl. 199 • 

nadhakislun \ . Radha (1891) 18 Cal. 515; Sadho Saran 

V. Hawal Pande, (1897) 19 All. 98; Har Prasad v. Sith Radha 
Krishnariy (1909) 2 I, C. 10.5; Ibrahim \. Ghiilam Hussain^ (1921) 
15 S. L. R. 11^62 1 C. 507. See Vol. I, page ICO. 

3. See page 320 suira. 

4. Liintjam V eerarayha^a Rao\. Mallapragaila Gurxinatha 
Rno, (1915) M. W. N. 793 = 30 I. C. 24G. 

5. Balasxihramania v. Swarnammal, (1915) 38 Mad. 199, 

6. Mata Palat v. Beni Madho, (1914) 3G All, 172; Choudhry 

Ram Prasad w. Mahesh (1922) 1 Pat. 232 ; Lodd Govinda- 

dass V. Ramdoss, (1912) 2l M. L. .T. 88=17 I. C. 752 ; Banarsi Das 
V. Ramzan, (1923) 72 I.C. 477. 

7. Biraik Beniammav. Sycd Shunmiddin, (1911) 21 M. L J. 
404 = 8 1, C. 860. 
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Buie 2, but is covered by Order 23 Buie 8 and the 

Court has power to record or inquire into an alleged 

compromise entered into privately between the par- 
ties.^ 

Applicability The provisions of Order 9 C.P. Code do not 

apply to execution proceedings.- A Collector has 
no jurisdiction to restore an execution case to his 
file after it has been dismissed by him in default of 
the decree-holder. Subsequent proceedings in res- 
pect of the case in the Collector’s Court are there- 
fore void though the parties might submit to the 
Court.'^ But the Court has inherent powei- to res- 
tore an application dismissed for default if sufficient 
grounds appear for the exercise of that power.* 

provisions of Order 22, Buie 10 are appli- 
10 . * * ■ cable to execution proceedings. In Midnapitr 

ZdVfiinddTL Co , Ltd. v. the 

Calcutta High Court held that the present Code 

(Order 21 Buie 12) seems to imply by the principle 

of exclusion that all the rules of that Order except 

rules 3, 4 and 8 are applicable to proceedings in 

execution of a decree or order and that rule 10 is 
so made applicable. 

1. Ciwudhury Jagadish Missir v. CJioudhury Surcswar Ulissir 
(1921) G Pab, L. J. 253 = G2 I. C. 609. 

2. See ^ol. 1, pages 97—100. SaiKswari Daso v. Uadhika 
Prasad, (1921) 63 l.C. 855 (So no appeal lies from an order refusing to 
restore an application dismissed for default); Nageslnvar v. Jai 
Narayan, (1922) 73,1.0.73; Bhikam Khan y. , Dan Singh (1923) 

74 1. 0.7. * ■ 

3. Dalchand v. Narayan, (1919) 51 I.C. 237. 

4. Ga^<ri v. Hinga, (1921) 23 3491 = 59 I.C. 595 ; also 
Harlal v. Karayan, (1921) 64 1. 0. 421; Shankarrao v. d/am- 
rao, (1922) 68 l.C. 043; Abd^d Karim v. Choadhri Ram, (1923j 69 
l.C. 60G;Shankcr Raov. Manik J^ao. (1923) Nag. 18 (thereupon 
attachmeob revives), 

5. (1912) 39 Cal. 220. See Mamnathanath v. Rakhal Chandra, 
(1909) 14 C.W.N. 752 = 3 I. C. 324. 
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In Madras, this view was accepted in Muthiah 
V. Govind Dossy^ Wallis and Spencer JJ. thought 
that proceedings in execution were but proceedings 
in sait and that consequently they came within the 
operation of the rule. 

1. (1921) 44 Mad. 919 F.B. (Kumaras^ami J. dissenting). See 
Virupakshappa v. Shidappa, (1902) 26 Bom. 109 ; Shaik Davud 
V. Paramasami, (1916) 31 M.L. J. 207 = 36 I.O. 70; Mir Khan v. 
Slusrfuy (1923) 5 Lah. L. J, 163=74 I, C. 577. 
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CHAPTER XV 

Arrest and Detention 

Execution against person in Common Law— Writ of Ca. Sa.— Attach- 
ment and Committal— Arrest and detention in Indian law— 
Notice before arrest discretionary — Warrant for arrest— Valid and 
invalid writs— Procedure in arrest— Entry into dwelling house— 
Possession of warrant— Mo le of arrest— Force in making arrest— 
Time of arrest— D^velling house— Outer door -Breaking open 

door— Discretion in arrest— Escape — Retaking — Cancellation 

of arrest—Considerations in directing release— Effect of release— 
Release preliminary to relief in insolvency— Security Detention 

in civil prison— Subsistence-allowance —Effect of detention— 
Exemption under agreement— Privileged persons— Women— Public 
officers— Ruling Princes— Ambassadors— Governors etc.— Legis- 
lators— Clergymen etc.- Judges— Parties— Counsel — SVituesses— 

Limits of privilege -Waiver of privilege- Application for discharge 
—Grounds of discharge. 


Execution ‘‘ At CooiDion law, where the king waq 

against person • .. i ° u’-s t/iaiutiu 

in Common d-ction, whether for debt or damages, he had 

execution against the defendant both for body, land 
and goods. But where a common person was a 
party plaintiff, he was not entitled to arrest the 
defendant except in actions of trespass vi et armis. 
The common law, which is the preserver of the 
common peace of the land, did abhor all force as a 
capital enemy to it; and therefore against those 
who committed any force, the common law did 
subject their bodies to imprisonment, which is the 
higher execution, by which he loses the liberty till 
he agree with the party, and pay a fine to the king 
and therefore it is a rule in law, that, in all actions 
vi et armis, capias lies.”^ It was not until the year 
1.503, that successive statutes enlarged the power of 

1, Harbert's Case, 3 Co. 12 b. Freeman on Executions III. 
2391 • * 
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arrest, in actions of debt, detinue and actions on the 
case. ^ 

In England, the writ of capias ad satisfaci~ 
endum usually called ca- 6a. is meant “ to take the 
execution-debtor, if he should be found in the baili- 
wick and him safely keep so that the sheriff may 
have his body before the High Court of Justice to 
satisfy the execution-creditor the amount payable 
under the judgment or order. 

Attachment and Committal are the two me- 
thods of enforcing a judgment or order of the 
Court by imprisoning the person to whom the judg- 
ment or order is addressed- Under the practice in 
existence before the passing of the Judicature Acts, 
Attachment was the correct method of enforcing a 
judgment or order which enjoined the performance 
of a given act, while Committal was the process by 
which one who had disobeyed a judgment or order 
of a negative character was punished.® This dis- 
tinction was removed by Order 42 rule 7 of rules of 
the Supreme Court which provides that “ a judg- 
ment requiring any person to do any act other than 
the payment of money, or to abstain from doing 
9'nything, may be enforced by writ of attachment or 

by committal.” 


In India, under the Code of Civil Procedure 
decrees for payment of money, for injunction, fo: 
specific moveables, for specific performance, or foi 

restlt^tioJ^ of conjugal rights against a husband, ar- 

enforceable by arrest of the judgment-debtor and hii 
detention ip civ il prison.^ 

; ^3 Edw, I. 0. 11 ; 13 Edw. II 

0- A? . 19 Henry Vll. o. 9. 

2. Barvey v. Barmy, (1884) 26 Ch. D. 644 (654). 

3. Halsbury’s Laws of England, XlV. 73. 

4. SoG C.P.G., O. 21 rules, 30-32. 


Writ of Ca. 
Sa. 


Attachment 
and Com- 
mittal. 


Arrest and 
detention in 
Indian law. 
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The distinction between attachment and com- 
mittal^ viz., the former as a remedy for neglecting 
to do some act or deed, the latter for doing a prO" 
hibited act, is not maintained in India. The warrant 

authorises arrest and that is followed by detention 
in jail. 


Notice before 
arrePt, discre- 
tionary. 


“ (1) Where an application is made for the 
execution of a decree for the payment of money by 
the arrest and detention in the civil prison of a judg- 
ment-debtor who is liable to be arrested in pursu- 
ance of the application} the Court may, instead of 
issuing a warrant for his arrest, issue a notice calling 
upon him to appear before the Court on a day to be 
specified in the notice and show cause why he 


should not be committed to the civil prison. 
(2) \Vhere appearance is not made in obedience to 
the notice, the Court shall, if the decree-holder so 

requires, issue a warrant for the arrest of the judg- 
ment-debtor.”2 


The notice issued under this rule must call 
upon the judgment-debtor to show cause why he 
should not be committed to jail in execution. Un- 
less protection has been granted, the power of the 
Court to issue a notice or a warrant of arrest is not 
affected by an application by the judgment-debtor 
in insolvency.® Residence of the debtor outside the 
jurisdiction is no reason for refusing to issue a 

warrant, though it can be executed only within such 
jurisdiction.^ 


1. See Callow v. Young, 50 L. T. 147, 

2. C.P.C., O. 21 r. 37 ( = 01d Code. S. 245). 

3. Gan^pat v. Uahadgv, (1397) 22 Bom.. 731; Bliashar v 

Shudhar, (1904) 9 Bom. L.R. 898 ; Dipchand v. Sheikh, (1911) 14 
0.0.36 = 0 1.0.746. ^ 


4. Krish^^ Prasad v. Bidyananda, (1918) 3 Pat. L.J. 95=44 
I.O. 296. SectiOQ 136 C.P. Code which provides for arrest and attach- 
ment outside jurisdiction docs nob apply to execution proceedings. 
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“Eveiy warrant for the arrest of a judgment- 
debtor shall direct the officer entrusted with its exe- 
cution to bring him before the Court with all conve- 
nient speed, unless the amount which he has been 
ordered to pay, together with the interest thereon 
and the costs (if any) to which he is liable, be sooner 
paid.*’^ 

“ Warrants in blank are absolutely void. A 
warrant must not be issued in blank with a view of 
later writing in the name of the defendant. A 
warrant issued in a general way against any one of 
a certain class of persons is void. A warrant may 
be valid although it does not contain the name of 
the person whose arrest is directed. But for want 
of the true name of such person there must be such 
sufficient description of him in the warrant that he 
may be identified therefrom ; as, tor example, stating 
his occupation, his personal appearance, and pecu- 
liarities, the place of his residence or other circum- 
stances of identification. When a warrant gives a 
fictitious name without stating that the name is 
fictitious, and that the true name is unknown, 
and follows with a description of the person, the 
officer must rely on the name alone, and cannot 
justify the arrest of a party whose name is other 
than that appearing in the warrant, even though 
he is the party described and intended. As where 
a warrant was issued against ‘John Dol, the per- 
son carrying ofi the cannon the arrest of Levi 
Mead is not justifiable, although he was taken in the 
act of carrying off the cannon and was the person 
intended. It is never sufficient that the parly in- 
tended to be arrested was the person actually arrest- 
ed. The warrant must so describe the party 

1. C.P.C., o. r. 3S (=01d Code, S. 337). 
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arrested that he raay know whether he is bound to 
submit. So where the complaint was against John 
B. Miller, and the warrant commanded the arrest of 
the said William Miller,” the officer was not justi- 
fied in arresting John E. Miller, although it was 
proved that he was the person intended- But where 
a person is known by two names, and equally well 
by either, a warrant may command his arrest, 
under either name, even though it be a wrong one.”^ 


If the sheriff having two writs, one invalid and 
the other valid, arrests on both the writs, he may 
rely on the valid writ and treat as detainers any 
number of valid writs that may afterwards come to 
his hands.' If he arrests under the invalid writ 
alone, he cannot afterwards justify by the good one-^ 
Nor can he, while a person is unlawfully in his cus- 
tody by arrest under an invalid writ, arrest that 
person on a good writ.‘ While however a party has 
been illegally arrested there is no objection to the 
sheriff taking him in execution while in custody on a 
writ that has been since placed in his hands by an 
individual unconnected with the former proceed- 
ings,'' A person brought under an extradition war- 
rant and acquitted of the offence laid against him 
may, before he has had an opportunity of leaving the 
Court, be arrested under a writ of attachment, unless 

the extradition warrant was procured with the object 
of facilitating its execution.® 




1. voorhee s L.wv of Arrest, 

East 328 ; Gale y. Bindson, 6 T.R. 234. 

2. Hooper v, Lane^ 6 H. L. 443. 


Shadgett v* CHpsotit 8 


3. H 0 O 2 ,er v. Lane, 6 H. L. 443 ; Ex parte Freston SO T, T 

Ch. 400; Hawkins y. Ball, SJur. SdS. See however Barraak y 
Newton. 1 Q. B. 525. t^arraak v. 


4. Hooper v. Lane^ 6 H. L. 443. 

Egginton's cas^, 18 Jur. 958. 

6. Stein v. Valkcnhuyscn, 27 L. J. Q~ b" ^36. 
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" A judgment-debtor may be arrested in exe- 
cution of a decree at any hour and on any day, and 
shall, as soon as practicable, be brought before the 
Court, and his detention may be in the civil prison 
of the district in which the Court ordering the de- 
tention is situate, or, where such civil prison does 
not afford suitable accommodation, in any other 
place which the Local Government may appoint for 
the detention of persons ordered by the Courts of 
such district to be detained. 

Provided, firstly, that for the purpose of making 
an arrest under this section, no dwelling house shall 
be entered after sunset and before sunrise ; 

Provided, secondly, that no outer door of a 

dwelling-house shall be broken open unless such 

dwelling house is in the occupancy of the judgment- 

debtor and he refuses or in any way prevents access 

thereto, but when the officer authorized to make the 

arrest has duly gained access to any dwelling house, 

he may break open the door of any room in which 

he has reason to believe the judgment-debtor is to 
be found : 

Provided, thirdly, that, if the room is in the 
actual occupancy of a woman who is not the judg- 
ment-debtor and who according to the customs of 
the country does not appear in public, the officer 
authorized to make the arrest shall give notice to 
her that she is at liberty to withdraw, and, after 
allowing a reasonable time for her to withdraw and 
giving her reasonable facility for withdrawing, may 

enter the room for the purpose of making the 
arrest : 

Provided, fourthly, that, where the decree in 
execution of which a judgment-debtor is arrested, 


Procedure 

arrest. 


Entry into 

dwelling 
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Possession of 
warrant. 


is a decree for the payment of money and the judg- 
ment-debtor pays the amount of the decree and the 
costs of the arrest to the officer arresting him, such 
officer shall at once release him.”^ 

“ The officer making an arrest must have the 
warrant in his possession at the time of making the 
arrest,^ whether the person taken demands inspec- 
tion of it or not, though the person arrested knew 
that a warrant bad been issued for his arrest. There 
is no such thing as constructive possession of a 
warrant. But where a sheriff is armed with a 
warrant, his deputy may make an arrest within 
the sight or hearing of the superior officer, although 
the warrant is not in his actual possession. A 
person about to be arrested is entitled to know that 
he is arrested by lawful authority and after being 
appraised of the lawful authority, if he submits to 
the arrest, he has a right to know the grounds on 
which he is arrested. But a person resisting arrest 
is not entitled to see the warrant or know its 
contents so long as he resists, and whether he resists 
or not, if he has actual notice of the lawful authority 
by which he is arrested, the officer is not obliged to 
show or read his warrant. An officer is not required 
in any case to part with the warrant from his 
possession, for that is his justification. Nor is he 
bound to exhibit it where there is reason to appre- 
hend that it will be lost or destroyed. He must 
however in some way inform the party that he has 
a warrant and comes as an officer to execute it and 
not as a wrong-doer. The only effect of the omission 
of the officer to declare his authority or to show his 

1 . O.P.C., S. 55cl. (lU = 01d Code, s. 336). 

2. Emp. V. Amarnaih, (1883) 5 All. 318. See Code of Criminal 
Procedure, (Act V of 1898), Ss. 75-66. 
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warrant where it is his duty to show it is to deprive 
him of the protection v?hich the law throws around 
its ministers when in the rightful discharge of their 
ofdcial duty. When the officer is generally well- 
known within his own jurisdiction or when the 
officer exhibits the badge of his office, there is notice 
of authority. In no case is an officer obliged to show 
his warrant to any person other than the party arrest- 
ed, nor to him except on request. Mere resistance of 
legal arrest is a crime, because it involves an assault 
upon the officer. A person illegally arrested may 
use such force as is necessary to regain his liberty. 
A charge of resisting cannot be sustained unless the 
officer resisted was authorised by law to make the 
arrest at the time and place where the arrest was 
attempted. If the arrest was by warrant, the 
process must have been valid on its face and issued 
from a Court of competent jurisdiction. Where the 
arrest of the wrong person is attempted, the arrest 
may be resisted.’*^ 

To arrest is to deprive a person of his liberty 
by legal authority. It is the seizing a person and 
detaining him in the custody of the law. To 
complete an arrest there must be a taking into 
custody, either by touching the defendant for the 
purpose of arresting him, which purpose must be 
brought to the knowledge of the defendant, or by his 
submission to words of arrest with the knowledge 
that he is being arrested. The arrest is complete 
when the officer having authority to arrest lays his 
hand on him for the purpose of arresting him, 
though he may not succeed in stopping and holding 
him. The arresting hand may be that of an assistant 
or follower but the officer ought to be so near as to 

1. Voorhee's Law of Arrest, 29, i7 — 51. 
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be considered as acting in it. Mere reading of the 
warrant to the accused does not make an arrest. 
But where an officer went to the accused with a 
warrant and finding her sick in bed, read it to her 
and told her that if she did not give a bond, he 
‘ would haul her to jail ’, it was held that there 
was arrest, though he did not touch her or exercise 
any physical control over her. Until the act of 
taking into custody is consummated, there can 
neither be a criminal rescue of the prisoner nor a 
criminal escape by him. An action of false imprison- 
ment will not lie against the arresting party until all 
the acts necessary for a legal arrest have been con- 
summated. If an officer assumes control over the 
person of the defendant, as where when in a room 
with the accused he locks the door, and tells him 
that he is a prisoner, then no submission or touching 
is necessary, for the defendant has been completely 
taken into the custody of the law. Bare words will 
not make an arrest, if the defendant resists the 
arrest. In such case there must be an actual 
touching of the person of the defendant and 
in all cases there must be a restraint of the 
person, a taking into custody. Where an officer- 
had a warrant against the accused and went 
upon his premises, saying ‘ I arrest you ’ the ac- 
cused with a fork in his hand prevented the officer- 
touching him, and retreated fronr the officer’s pre- 
sence, it was held not to be an arrest, because there 
was no subnjission or restraint.’’^ 


1 . Voorhee’s li.vw of Abuest, 39-41. 

“ Aa arrest must be made by the authority but it need not be 
made by the hand of the officer. It is usually made by touchiug the 
defendant and informing him that he is a prisoner. But touching is 
not indispensable. Neither can an-arrest-bo- made by- tJie-mere words 
of the officer. It is sufficient however that the officer has the defendant 
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An officer whose duty it is to make an arrest 
may use all force that is necessary in making the 
arrest, even to the point of taking life, when there 
is no other way of making the arrest and it makes 
no difference whether the process is civil or criminal. 
But it is his duty to use no unnecessary harshness or 
violence and if he uses more force than is absolutely 
necessary? he will be liable civilly and criminally. 
The same rule applies to preventing an escape. An 
officer is not justified in striking one with his club, 
who interferes with him in the performance of his 
duty, although he would be justified in placing him 
under arrest. An officer who has arrested a defen- 
dant in a civil suit has no right to handcuff him 
unless it is reasonably necessary or he has attempted 
to escape. And without some good reason? a prisoner 
must not be brought shackled into Court. The right 
to handcuff depends on the circumstances of each 
case considering the conduct and temper of the 
person in custody.”^ 

A judgment-debtor may be arrested at anv 

4 ^ 

where he can exercise control over hira, that ho assumes to exercise 
such control and that the defendant acquiesces and submits himself 
to the officer’s authority. If after a defendant is legally in custody, 
the officer received another capias ad satisfaGicndnm against hira, he 
need not make any new arrest. An arrest under the writ operates as 
a constructive arrest under all other writs that may come to the same 
officer’s hands against the same defendant, provided that the first 
arrest is legal. If illegal, it does not dispense with the necessity for 
arrests under subsequent writs.” — Freeman on Executions, III. 2438 

” A person is arrested by placing a hand upon the party and Bay- 
ing that ho is arrested, there being no necessity to show the warrant, 
or to state at whose suit the nrrest is made unless upon a demand by 
the party in default. If the officer has two warrants in his pocket, 
and does nzt say upon which he arrests the person, an arrest is deemed 
to have been made on both.”— Comyn’s Dig. tit. Execution. 

X. Voorhee’s Law’ of Abrest, 105—113, 


Force in 
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hour and on any day, Sundays and holidays are 
not excepted. The prohibition of arrest enacted 

by the Lord’s Day Act^ in England does not apply 
to India.^ 

‘'A dwelling house is a building occupied by man, 
a house usually occupied by the person there resid- 
ing and his family* The use to which a house is 
put at the time in question determines its character. 
A barn may be converted as a dwelling house and 
vice versa, A house merely designed as a dwelling 
house but not occupied for that purpose is not a 
dwelling house. If part of a building is used as a 
place of abode, every part of the building to which 
there is an internal communication from the part 
used as a dwelling is part of the dwelling house. 
Thus, the loft of a coachhouse and stable which is 
used as the dwelling of a coachman is his dwelling 
house, although the principal use of the building is 
that of a coachhouse and stable. Where a building 
is leased to different persons in different apartments 
each apartment is the dwelling house of the lessee* 
A suite of rooms in a college is a dwelling house. 
So is a public jail or an infirmary. And a building 
thiity-six feet distant from the main dwelling in 

which the servants sleep is a part of the dwelling 
house. 

When a place is used as dwelling as well as for 
business, it will be a dwelling house as a whole, 
whether the dwelling-portion is identical with that 
of business or they are in different parts of the same 
building, but connected with each other. In order 
to make it a dwelling house, the house must be the 

1. 29 Car. II. o. 7. 

2, . Anon. (1869) 4 :\r. H. C. R. 62, Sheoramy, Thakur Prasad, 
(1908) 30 All. 136. 
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usual and habitual place for sleeping purposes by the 
owner, or some member of his family, or his 
servants- If the person who sleeps in a store house 
is not the owner or one of his family, or a servant 
or a clerk, but is employed to sleep there solely for 
watch, it is not a dwelling house. A house used 
occasionally only and slept in for a few days is a 
dwelling house only for such period. But a dwelling 
house will not lose its character, owing to tempo- 
rary absence when there is an intention of return. 

“ Law regards a man’s house as his castle, his 
place of refuge, his sanctuary, not only because of the 
natural right, but because of the fear of breach of 
peace. A dwelling house cannot be forced by an officer 
in the execution of civil process against the occupier 
or any of his family who have their domicile or 
ordinary residence there : and this immunity from 
arrest extends not only to the occupant, his wife and 
children, but to domestic servants, and permanent 
boarders and lodgers as well, but not to strangers or 
visitors. So that if a stranger whose ordinary resi- 
dence is elsewhere upon a pursuit, take refuge in the 
house of another, the house is not castle ; and the 
officer may break open the doors or windows in order 
to execute his process. If the occupant should refuse 
admission to the officer after Jtis pui'jjose and autho- 
rity were made known, the law would consider him 
as conspiring with the party pursued to screen him 

from arrest and would not allow him to make his 
house a place of refuge. 

Where there are two doors to the cellar-way of Outer door 
a dwelling house, one opening outwardly and the 
other opening into the cellar, the latter is the outer 
door of the house and if closed and latched, the 
unlatching and entering is a breaking. Upon like 
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reasoning the storm-door is not the outer dOor of a 
house. To gain an entrance by deception, as where 
the officer announced that he had a note for the 
party whose arrest was sought or that he wanted to 
see some other person in the house and thereby 
gained admission, have been held legal entrances- 

“ Inner door is not protected except when it is 
the entrance to a distinct apartment or to the outer 
door or windows of other buildings not the dwelling 
of the debtor. Where a house is let to lodgers, the 
owner retaining one room thereof for himself, an 
officer may break open an inner door which leads 
to the owner’s room for the purpose of arresting 
him. But if the whole house be let in lodgings, as 
each lodging is then considered a dwelling house, 
in which burglary may be stated to have been com- 
mitted, it has been supposed that the door of each 
apartment would be considered an outer door which 
could not be legally broken open to execute a civil 
arrest. But if the occupier of a house were arrested 
outside his house and then fled into the house for 
protection, the officer can pursue and break into 
the house, for he would not then be effecting an 
arrest, but would be preventing an escape. Simi- 
larly if one is arrested by the officer touching 
him for the purpose of arresting him through a 
broken window, the officer may break an cuter door, 
because he had already completed the arrest, but 
wants only to reznove his prisoner.^ As early as 
1606, it was decided that the householder must be 
requested to open the door before the officer can 
break his way in and such is still the law.® If the 
officer has once been in the house lawfully in exe- 


1 . Voorhee’s Law op Arrest, 93-98. 
3. Semayne v. Gresham, 5 Coke 9J , 
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cuting the processs, he may re-enter, using as much 
force as is necessary.^ So where an officer obtained 
a peaceable entrance through an outer door, and 
before he could make an arrest, was forcibly ejected 
from the house, and the door fastened against him, 
he was justified in forcing open the door, without a 
demand of re-admittance, and making the arrest." 
An arrest of a person in a civil action, by an un- 
lawful breaking not only subjects the officer to a 
civil action for the trespass but the arrest is alto- 
gether void.*’^ 


Tbe breaking of the outer door in civil process Breaking 
will be the same as what would be so in burglary. 
Breaking does not mean that any part of the 
material used in the construction of a door or 
window, or any other part of the house must be 
actually broken or even injured. If anything 
material which constitutes a part of the dwelling 
house and is relied on as a security against intrusion, 

be broken, removed or put aside, there is a break- 
ing.^ 


The sheriti’ is not entitled to enter the house 
of a third party, even though the outer door be 
opened and he has reasonable ground for believ- 
ing that the person in default is within, unless 
such person is in fact inside the house, ^ and he 
is justihed in breaking the doors in the same event. 


Where a person in default is afflicted with an Discretion in 
illness of so serious a character that his removal to 


1. Genner v. Sparhs, 6 Madd. 173. 

2. Aga Kurhboolie Maho7ncd v. Reg., 3 Moore P. C. 164. 

3. Kerbey v. Denbcy, 1 M. L. W. 336. 

4. Rex V. Backhotise, Lofit. 61. 

5. Morrish v. Murray, 13 L. J. Exch. -201 ; Johnson v Leigh 
1 Matsu 666. 
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goal would endanger his life and he remains in the 
same condition up to the time of the return of the 
writ, the sheriff is justified in not arresting him.^ 
He must nevertheless keep him in custody, even 
after he has returned the writ,^ unless he is insane 
and confined in a lunatic asylum.® 


It IS the officer’s duty on making an arrest to 
keep the prisoner within his custody until he is 
lawfully committed, discharged or admitted to bail 
by order of the Court. Escape is departure of a 
prisoner fron^ custody before he is discharged by due 
process of law. Should the officer by his willingness 
or negligence allow the prisoner to escape from his 
custody, he is liable. When a person arrested a 
defendant on a warrant and left him on his promise 
to follow him, if the person escapes or is arrested 
on a criminal process, so that he cannot retake him, 
the officer is liable for the escape- There can be no 
escape from custody where the arrest was made by 
a void warrant or where the act of taking into 
custody did not in itself amount to an arrest. An 
officer may arrest a person who has escaped from 
custody on the same warrant. If an officer makes 
an illegal arrest and then accepts a bribe from bis 
prisoner to allow him to escape, he is guilty of 
bribery notwithstanding the arrest was illegal.”^ 


A person having been once arrested may be re- 
taken under the same writ, when be had escaped, 
when he has been discharged on the ground that 

3. Perkinsv. I^leacher, I Dowl. P. C. 91; Cavenaoh v. 
Collett, 4 B & Al. 279. 

9. Baker v. Davenport, 8 D. & R. 606 : Jones y . Bobhison 

12 L. J. Exoh. 415. 

3. Cavenagh v. Collett, 4 B. & Al. 979. 

4. Voorhee’s Law of Arrest, 52-56 
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be was arrested without a warrant/ or that he was 
privileged from arrest/ or that he was misnamed/ 
but not where he has been discharged after having 
been once regularly taken.^ 

The executing officer is only empowered to 
arrest the defendant and detain him for such a 
reasonably time as is sufficient to allow of his being 
brought before the Court and having an opportunity 

o 

of applying for his discharge- The detention of a 
defendant after such reasonable time and without 
further authority of law is illegal*'* So where a 
sheriffs officer took a prisoner in custody under a 
warrant directed to the superintendent of the 
Penitentiary -Tail to the Alipore Jail and delivered her 
there, it was held that she was entitled to her dis- 
charge.*^ The date of the return of the warrant 
must be fixedJ 

“ (1) At any time after a warrant for the 
arrest of a judgment-debtor has been issued the 
Court may cancel it on the ground of his serious 

illness. 

(2) Where a judgment-debtor has been arrest- 
ed, the Court may release him if, in its opinion, he 
s not in a .fit state of health to be detained in the 
civil prison. 

(3) Where a judgment-debtor has been com- 


1. Plomer v. BalU 5 A. cV E. 823. 

‘2. ReyMOld^w Newton, 1 Q,B. 525 ; Andrews w Walton, I 
Mac. k G. 380 ; Philips v. Price, 1 D. & L. 110. 

3. Beg. V. Btirgess, 2 Jur. 390. 

4. Machie v. Warren^ 5 Bing. 176. 

5. In rtf Shambhoo Chander, (1865) Bourke 59. 

C. Shainscnnessa v. Ann^ Lore, (1885) 11 Cal. 527. 

7. Krishna Prasad v. Bidyanonda, (1918) 3 Pat. Ij.J. 95 = 44 
l.C. 296. 
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luitted to the civil prison, he may be released there- 
from — • 

(a) by the Local Government, on the ground 
of the existence of any infections or 
contagious disease, or 

{b) by the committing Court, or any Court to 

which that Court is subordinate, on the 

ground of his suffering from any serious 
illness. 

(4) A judgment-debtor released under these 
provisions may be re-arrested, but the period of his 
detention in the civil prison shall not in the aggre- 
gate exceed that prescribed by section 58.”^ 

“ (1) Where a judgment-debtor appears before 
the Court in obedience to a notice issued under rule 
3 7, or is brought before the Court after being 
arrested in execution of a decree for the payment of 
money, and it appears to the Court that the judg- 
ment-debtor is unable from poverty or other 
sufficient cause to pay the amount of the decree or, 
if that amount is payable by instalments, the amount 
of any instalment thereof, the Court may, upon such 
terms (if any) as it thinks fit. make an order 
disallowing the application for his arrest and detec- 
tion, or directing his release, as the case ina}' be. 

(2) Before njalungan order under sub-rule (1), 
the Court may take into consideration any allegation 
of the decree-holder touching any of the following 
matters, nauiely ; — 

(a) the decree being for a sum for which the 
judgment-debtor was bound in any 
fiduciary capacity to account ; 

(h) the transfer, concealment or removal bv 

4). 


1. O.p.o , S 59 (^-019 Code, S. 953 el. .3 
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the judgment-debtor ot any part of liio 
property after the date of the institution 
of the suit in which the decree was 
passed, or the commission by him after 
that date of any other act of i^ad faith in 
relation to his [iropeity, with the object 
or efl'ect of obstiucting or dciaviim tin*, 
decree-holder iu the execution of the 
decree ; 

[r) any undue i)refeieuce given by tiie 
judgment-debtor to any of his other 
creditors ; 

{d) refusal or neglect uu the j.^arl of the 
]udgineDt-del)tor to [jay the amount (;l 
the decieo or .^onie [jart there. d when 
be has, or since the date of the decree 
has had, the means of paying it ; 

(e) the likelihootl of the jmlgment-dcbtor ab- 
sconding or leaving the jui isdiction of the 
Court with the object or effect of ob- 
structing or delaying the decree-holder 
in the execution of the decree. 


(3) While any of the matters mentioned in 
sub-rule (2) are being considered, the Court may, in its 
discretion, order the judgment-debtor to be detained 
in the civil prison, or leave him in the custody of an 
officer of the Court, or release him on his furnishing 
security, to the satisfaction of the Court, for his 
appearance when required by the Court. 

(-i) A judgment-debtor released under this rule 
may be re-arrested. 

(5) Where the Court does not make an order 
cancelling the arrest ; under sub-rule ( 1 )] , it shall cause 
the judgment-debtor to be arrested if he has no-t 
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already been arrested and, subject to the other 

provisions of the Code, commit him to the civil 
prison.**^ 

The power not to order the arrest of the judg- 
ment-debtor is discretionary on good cause shown, 
but if DO good cause is shown, the judgment-debtor 
must be arrested at once.- Lunacy of the judgment- 
debtor is a good ground,^ though he is not exempt."* 
The inquiry contemplated by this section may be 
made even before ordering arrest. An appeal 
lies against an order granting an application for a 
release under the rule.^ 

The judgment-debtor has to satisfy the Court 
that he is unable to pay the amount of the decree 
from poverty or other sufficient cause. The pre- 
sumption is that the judgment-debtor has not con- 
tracted his debts without the means of paying them 
and therefore if no evidence was given at all on 
either side, the judgment-debtor fails in his claim 
for exemption from the consequence of his own act.^ 
Ordinarily, if for a number of years a decree-holder 
though actively trying to execute his decree fails 
however owing to the obstruction and bad faith of 
the judgment-debtor, there will be good ground for 
ordering arrest. But in case of no bad faith in the 
conduct of the judgment-debtor, the Court should 
grant the judgment-debtor a reasonable time within 
which to pay the money and if within this time, 

1. C.P.C., O. 21, r. 40 (=Old Code, 337 A). 

2. Guhbcy v. Bamcloyal, (1897) 2 C.W. K. 588. 

3. Bhanabhai v. Cholabhai, (1897) 22 Bom. 961. 

4. Nutt V. Vernaj, 4 T.R. 121 ; Steel v. Alan, 2 B. & P. 362. 

5. Vipchand v. Naushadali, (]9ll) 14 0.0.36 = 9 I.C. 746. 

6. Abdul Bahiman v. Mahomed, (1897) 21 Mad. 29 ; Baj 
^arni V. Karm Hahi, (1919) 1 Lab. 77. 

7. Bhahniav, Kadir, U.B.R. (1897--1901) II. 279; Chas. R. 
Come ^ C6., V. Skidmore, (1914) 7 Bur. L.T. 242 = 23 I.C. 833. 



ARREST AND DETENTION 


61 


the judgment-debtor shows negligence and has 
not proceeded with necessary vigor, the question 
whether or not he deserves arrest must be re-consi- 
dered-^ Where all the [)rop0rties of a judgment- 
debtor have been sold in execution of decrees 
obtained by other persons and he is not able to pay 
off the decree-debtj it may not be proper to order 
his imprisonment. - 

“ Where a judgment-debtor is arrested in exe- 
cution of a decree for the payment of money and 
brought before the Court, the Court shall inform him 
that he may apply to be declared an insolvent, and 
that he may be discharged if he has not committed 
any act of bad faith regarding the subiect of the 
application and if he complies with the provisions of 
the law of insolvency for the time being in force. 

Where a judgment-debtor expresses his inten- 
tion to apply to be declared an insolvent and fur- 
nishes security, to the satisfaction of the Court, 
that he will within one month so apply, and that 
he will appear, when called upor? in any proceeding 
upon the application or upon the decree in execu- 
tion of which ho was arrested, the Court may release 
him from arrest, and, if he fails so to apply and to 
appear, the Court may either direct the security 
to be realized or commit him to the civil prison in 
execution of the decree.’’’ 

It is the duty of the Court to inform the judg- 
ment-debtor that he may apply to be declared an 
insolvent. But omission to inform will not vitiate 

1. Biaken Das v. Jiwa Bam, (1911) P.W.R. 153=11 I.C, 618. 
S&Q hlsj Bn.ha(lur v. Virod, (1915) P.W.R, 93 = 29 1.0. 152. 

2 Lala Das v. MiaamaU (1922) -1 Lah. L.J. 2G6. 

3 C P.C., S. 55 (3) & (4) ( = 01cl Codes. 336). See Vol. T. 603 
and PiuM Of Shiv Dayal Ram v. Mahomtd Khan, (1924) 6 Lah. L.J. 

200; Dkaraiyt Singh V. Nand Singh, (1924) 78 I.C. 447 ; Siiijayn 

Prosonno Katari v. Keskab Chandra, (1924) 5 Pat. L.T. 336. 


Releaee pre- 
liminary to 
relief in 
insolvency. 
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further proceedings." So long as the judgment- 
debtor is before the Court pending its orders, this 
rule will apply ; when once he is committed to jail, 
ho can be released only on an application under the 

Insolvency Acts^ or under the provisions of Section 
5ci C. P. Code ^ 


When a judgment-debtor brought before the 
Court under arrest in execution claims to be dis- 
charged on the ground that he intends to apply to 
the Court to be declared an insolvent, he is not en- 
titled to be discharged on complying with the provi- 
sions of this rule," but the Court has a discretion. In 
respect of an unscheduled debt, he will be liable for 
arrest, though he has taken the benefit of insolvency 
and is still undischarged." If a judgment-debtor 
released on security to apply to be declared an insol- 
vent within one month fails so to apply and is not 

arrested again, it is still open to him to apply at a 
subsequent date.*^ 


When an application of a judgment-debtor to 
be declared an insolvent has once been dismissed 
and he is re-arrested in execution of the decree 
against him. he is not entitled to a release under this 
section (55) on expressing his willingness to apply 
again to be declared insolvent, so long as the bar of 
t he previous dismissa l is not removed by obtaining 

1. Arjan Singh v. Gaman, (1905) P.R. 75. 

2. Provincial Insolvency Act, (V of 3 920) ; Presidency Towns 
Insolvency Act, (III of 1909). See fn r(3 William Bastie, (1885) 11 


3. U re Qiiarme, (1S85) 8 Mad. 503 
(1687) 12 Bom. 16. 


See Uahomed v. Radhi, 


4. The words ‘ shall * and ‘ will* in s. 55. cl. 3 and 4 were 
replaced by ‘may’ by Act IK of 1921. Uoder the old law the 
release was obligatory. Ex parte Pinsent, (1835) 3 Mad. 276 

5. Panna hall v. Kanhaiya^ (1888) IGCal. 85. 

6. Alagappa v. Sarathambal, (1902) 26 Mad. 724. 
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leave of the Court under rule 11 of the rules framed 
in Sind under the Insolvency Act, for, to allow a 
fresh application without such leave would result in 
an abuse of the process of the Court contrary to the 
provisions of S. 157 of C.P. Code.^ 

The pendency of insolvency proceedings does 
not take away from the executing Court, the power 
of committing the judgment-debtor to jail, for, prior 
to adjudication, a decree-holder has the right to pro- 
ceed against the person and property of his 
judgment. debtor. The object of the provision of 
Section 55 (3) is to give the debtor time to apply, but 
if he has already done so and proceedings are going 
on, there v/ould he no meaning in giving further 
time.^ 

" The Local Government may hx scales, gradua- 
ted according to rank, race and nationality, of 
monthly allowances payable for the subsistence of 
the judgment-debtors.”^ 

” (1) No judgment-debtor shall he arrested in 
execution of a decree unless and until the decree- 
holder pays into Court such sum as the Judge thinks 
sufficient for the subsistence of the judgment- 
debtor from the time of his arrest until he can l)e 
brought before the Court. 

(2) When a judgment-debtor is committed to 
the civil prison in execution of a decree, the Court 
shall fix for bis subsistence such monthly allowance 
as he may be entitled to according to the scales 
fixed under section 57 or, where no such scales 

1. Abdul Jabar v. Sheikh Karim, (1911) 9 I.C. 121. 

2. Kishan Chand v. E. D. Saso^n, (1910) T. W. R. .S3 = 7 
r.O. 551. 

o. C. P. C., 8. 57 (-Old Code, 8. 338). Vor a list of ruleR, “OP 
Rule.R and Orders, Madras (T. 195) Bnnm, 115 and N. \V. P. 113. 


Subsi^tPuce• 

allowance. 
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have been Axed, as it considers sufdcient with re- 
ference to the class to which he belongs. 

(3) The monthly allowance fixed by the Court 
shall be supplied by the party on whose application 
the judgment-debtor has been arrested by monthly 
payments in advance before the first day of each 
month. 

(4) The first payment shall be made to the 
proper officer of the Court for such portion of the 
current month as remains unexpired before the 
judgment-debtor is committed to the civil prison, 
and the subsequent payments (if any) shall be made 
to the officer in charge of the civil prison. 

(5) Sums disbursed by the decree-holder for 
the subsistence of the judgment-debtor in the civil 
prison shall be deemed to be costs in the suit. 
Provided that the judgment-debtor shall not be 
detained in the civil prison or arrested on account 
of any sum so disbursed.’*^ 

The Court must fix the monthly allowance 
payable during detention and the sum so fixed must 
be paid in advance before the first day of each month.- 
The officer and not the prisoner has to see that the 
money is paid.^ 

Where subsistence allowance was sent by 
money order but the money order did not reach the 
officer in time, there was an omission to pay within 
the meaning of Section 58 and a debtor released is 
not liable to be re-arrested under the same decree. 
There is no payment to the officer until it actually 
reaches him.'* 

1. C. P. C,, O. Ql 1 - 39 ( = 01d Code, Ss. 339-40.) 

2. Dutl V, CorncU^ts, (1870) 6 B. R Ap. 70 ; Haladhar v. 
Amhxkacliaran, (1870) 5 B.L R Ap. 60. 

3. In re Tho7nson^ (18G5) Bourke 421, 

4. Arukasihanath v. Pasambath, (1913) 22 I. C. 25. 
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(1) " Every person detained in the civil piison DeUutiou iu 
in execution of a decree shall be so detained — civUpnbOu. 

(a) where the decree is for the payment of a 
sum of money exceeding fifty rupees, 
for a period of six months, and, 

[h) in any other case for a period of six 
weeks, 

Provided that he shall be released from such 
detention before the expiration of the said period of 
six months or six weeks, as the case may be, 


(i) on the amount mentioned in the warrant 
for his detention being paid to the 
otiicer in charge of the civil prison, or 

(iij on the decree against him being otherwise 
fully satisfied, or 

(iii) on the request of the person on whoso 

application he has been so detained, or 

(iv) on the omission by the person, on whose 

application he has been so detained, to 
pay subsistence allowance : 

Provided also? that he shall not be released 
from such detention under clause (ii) or clause 
(iii) without the order of the Court. 


(2) A judgment-debtor released from dcLeulion 
under this section shall not merely by reason of his 
release be discharged from his debt, but he shall not 
be liable to be re-arrested under the decree in exe- 
cution of which he was detained in the civil 
prison.”^ 

The immunity of the judgment-debtor from a 
second arrest for the same decree-debt depends on 
actual detention in jail under the first arrest and a 


1. C. IX C.,S. 58 (=OiaGodcSs. 311-J.) 

U-9 
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release from such detention.^ When the judgment- 

debtor, while acting as a pleader in Court was 

arrested but discharged as being exempted from 

arrest under S. 642 of the old Code (now S. 135), he 

was liable to be re-arrested in the execution of the 

same decree;- so when the judgment-debtor was 

arrested but released owing to the non-payment of 

the subsistence money even after the warrant of 

commital was made out he was liable for re-arrest 

under the same decree.'’ This section does not 

apply to cases of imprisonment for contempt of 
Court. * 


Where a judgment-debtor is arrested and com- 
mitted to jail and applies for insolvency and pro- 
tection, an interim protection may be ordered and he 

may he released from jail. If application for further 

piotection is realised, is he liable for I’e-arrost under 
the same decree 'r According to the High Court of 
Calcutta Uio detention and discharge from jail 
u[)ei ate to put an end to the remedy by arrest under 
the same decree once for all," but according to the 
High Courts of Bombay and Allahabad the only 
cases in which a judgment-debtor is exempt from a 
liesh arrest are those specified in the C, P, Code 
and the order of the Insolvency Court granting 
interim protection is not one of them.*^ 


1. Chingahaya v. S-obbiah, (1S71) 0 M. H. 0. R. Si ; v 

I uHkata, (IsSi) 8 Mad. 21. 

2. li'ijciidro Naraiii v. ChuiUAtv Mohan, (18L''C) 23 Cal 128 • 
hioviosunduvam v. Mauug La, U.B.R. (1807-1001), 11 281 

3. llabibid V. Ramsahai, (lOOi) 2G All. 317 ■ ' Timay-a v 
Mant-shwar, (ISSl) 0 Dorn. 181. 

4. Martin v. Laicrence, (1870) 1 Cal. 055. 

5. oj Slate v. Judah, (18SG) 12 Cal. GD2 ; U the 
matUr of Duylc Chand, (1893) 20 Cal. S74. 

3 HhamJi^^Poonja, (1002) 20 Loni. 052; Saroj Lin v. 
2Uhabxr, (lOlC) 33 All. 270, See Freemau ou l•:.\KCl ■nc^s, III. 2453. 
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The judge has no power to fix a term of iiu- 
prisoninent at his discretion within the maximum/ 
and if none of the conditions mentioned in the 
proviso are fulfilled, the judgment-de'Dtor must i e- 
main in jail for the full time.- Wlten a judgment- 
debtor is arrested before judgment under the pi ovi- 
sionsof S. 481 of theold Code ^now O. 88, r. 4) and tlie 
period of detention provided by that section termin- 
ates while the defendant is still detained in jail, the 
period of prior imprisonment will he taken into 
account in calculating the total duration of imi)ii- 
Ronment if he is rearrested after decree and wlirn 
that period and the new period amount altogetlier 
to six months the defendant must he liberated. 


The impiisonment does not opeiate as a sali^- lo.- tMf 
faction of tlie decree debt, hut onlv as a release of 
the person from e.xeculion. 'I’hc judgment-dehtor 
may be adjudicated an insolvent on the strengtli of 
the debt,^ and his property may be taken in execution 
of the decree.-^ When a decroe is jiayabie in 
instalments, the debtor cannot be imprisoned afre^lt 
for default of payment of each instalment.'' 

A provision in a promissory note exomi')ting the 1-. M'liUiL'i 
body of the maker from arrest in tlie enforcement f>f n 

his liability was held efiecLive in America,' and 
there is notliing in Indian Ikaw against agreements 
excluding the personal liaipihty of a contracting 
party. 


1. S7tbudhi V. Surji, (iSSa) 13 Mai. 1 H. 

1. Sufjnn V. Saoai, (1000) 0 C.W.X. 1 1-'.. 

3. dfiaiia'^am v. loJiarimall, (lS‘-'3j 7 lioin. I U ; 

(1873) 5 N.W.l‘, 2J.0 (iniy he c n.liinious 

i ilervals) 


V. 

nr hrnh 11 


I. hi (he vi iUer of R nhiibha- , llSOO) <; U.If.r.K. 
S. J-tnaki Siiijh v. Kaloo, (ISOS) 9 W.lt. 1^1 I’J’. 
0. D.nnndar v. Mtdh'iri^ (1882) 7 llOin. iOih 
7. I'reem.in on F.xi: -.riON^. Hf, 2515. 
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**No Coui’t shall order the arrest or detentiou ia 
the civil prison of a woman in execution of a decree 
for the payment of money.**^ Women are therefore 
not protected from arrest and detention in jail in 
execution of decrees other than those for money, such 
as decrees for injunction^ or in any case in which 
the arrest of women is not prohibited by the C. P. 
Code. In execution of a decree against a wife for 
restitution of conjugal rights, no right to arrest the 
wife now exists." 


In a suit instituted against a public officer in 
respect of any act purporting to be done by him 
in his official capacity (a) the defendant shall not be 
liable to arrest nor his property to attachment other- 
wise than in execution of a decree, and (h) where 
the Court is satisfied that the defendant cannot 
absent himself from his duty without detriment to 
the public service, it shall exempt him from appear- 
ing in person.”'* 

The Local Government may, by notification 
in the local official Gazette, declare that any person 
or class of persons whose arrest might be attended 
witli danger or inconvenience to the public shall not 
be liable to arrest in execution of a decree otherwise 
than in accordance with such procedure as may be 
prescribed by the Local Government in this behalf.” '^ 


“No Prince, Ruling Chief whether in subordi- 
nate alliance with the British Government or 
otherwise and any ambassador or envoy of a foreign 


1. C.PC.jS. 56 ( = Old Code, S. 245). If arrest-ed wrongly the 
woman must be released ; In re BadJii, (1887) 12 Bom. 228. 

2. C.PO., S. 132 (2) ( = 01d Code, S. 640). 

3. C.P.C., O. 21, r. 32 ( = 01d Code, S. 260). 

4. C.P.G., S. 81, (Old Code Ss. 427, 428). Sec also O. 27, r. S, 
and Vol. 1. 55^. 

5. C.P.C., S. 55h'2). 
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State shall be arrested under the Civil Procedure 
Code, and except with the consent of the Governor- 
General in Council certified by the signature of a 
Secretary to the Goverment of India no decree shall 
be executed against the property of any such 
Prince, Chief, ambassador or envoy,”' 

The Maharaja of Hill Tipperah,- Desai of 
Pattadi," Jamadar of Shihr,*' and Jagirdar of Kurnn- 
divard^ are Buling Chiefs. Where objection on 
the ground of want of sanction is taken and the 
decree-holder applies for sanction, the Court should 
stay proceedings.- 


Where an ambassador is protected, the pro- 
tection extends to his secretary, attendants, re- 
tinue, couriers and domestic servants,' but not 
to the wife of a secretary.' Consul-generals are 
exempt but consuls are not, they being commercial 
agentsowing a temporary allegiance to the State and 
not diplomatic agents owing no allegiance to the 
State.^ A foreign minister cannot waive his privi- 


[’I'is'ilege of 


1. C.P.G., S. 86 (3) ( = OM Co'le S. -133)). For notifications of 
Covornment see Statutory Rules and Orders, 1. 6-25 3S). See Diplo- 
matic Privileges Act, 1703 (7 Aune c. 12), Halsbury’s Laws of 
KngUncl, I. 18 and V[. -123 and Harrison's Digest (1736 — 1313) 33(i ; 
and Vol. T, 554-S. 

2. Leer Omndcr wRaj Coomar Xobadeep, (1383) 9 Gal. 535. 
See also Blrehnitdcr v. Ish2H CJtandcr, (IS7S) 3 C. L. R. 417 ; Ronn- 
natii Y. Sri ThaUur Rash Bchari^ (1914) 25 1. C. 271 ; Maharaja of 
Bliaratpvr v. Kachgrv, (1897) 19 All. 510. As to Raja of Cberra- 
poonjoe, See Hajon v. Bitr Singht (1884) 11 Cal. 17. 

3. Kainhhai v. Ilhnatsaiiji, (1884) 8 Rom. 415. 

4. Chatviu Lai v. Awadt (1896) 21 Bonn 351 (355). 

5. Krishnaji v. Secretary of SfotOf (1918) 21 Bom. L.R. 376 
= 57 I.C. 228. 



Amir Singh v. Jagatjit Singh, (1920) 53 I.C. 912. 
Lvcknoiv V. Coysgarne, 3 Burr. 167G, 

English v. CabarcUo, 3 D. & R. 25. 

?ilar9hoA' v. Crith'o, 9 Ka-^t 417, but contra in I nit o 


d Sf at:'s 
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Kxerapfeion 

Oovcrnorp, 

kc. 


Piivilcge of 

clergymen 

cic. 


lege, because it is that of his sovereign ; and an 
attache to a foreign legation is a minister.^ 

of (1) “ The Governor-General, each Governor, 

and each of the members of their respective Coun- 
cils, shall not 

(a) be subject to the original jurisdiction of any 
Pligh Court by reason of anything, coun- 
selled, ordered, or done by any of them 
in his public capacity only, nor 

be liable to be arrested or imprisoned in any 
suit or proceeding in any I-Iigh Court 
acting in the exercise of its original 
jurisdiction ; nor 

(^*) be subject to the original criminal jurisdiction 

of any Higli Court in respect of any 
oftonce not being treason or felony. 

(2) The exemption under this section from 
liability to arrest and imprisonment shall extend 
also to the Chief Justices and other Judges of the 
several High Courts/’- 

In America, IMembers of Congress, and State 
Ljegislators, while attending their respective assem- 
blies or going to or returning from the same are 
protected, but a person who has been newly elected 
but who has not yet taken his seat is not."" A similar 

rule will apply in India, as otherwise public inte- 
rests will suffer. 

“Clergymen while performing divine service, 
or going to or returning from the performance of 
such service on any day of the week ; military men 

1 . See Voorliee’s Lwv or Arrkst, 151 , 

2. Government of India Act, 1915 (5 and 0 Goo. V o, 01 ), s. 110. 

Sec Tlbort’s Government of India, 275-0, 

S. Frocnian on III. 
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on iniliiai'y duty, except coiumissioued uriicers 
under certain circumstances ; electors while attend- 
ing or going to or returning from a public election ; 
jurors attending court; shcrilfs and other peace 
oOices while actually engaged in the performance 
of their duties but not at other times, cxcc[>t by 
statute,’' are exempted by the Law of J^iugland.^ 


Judge, Magistrate or other Judicial olliccr 
shall be liable to arrest under civil [)roccss while 
oing to, presiding in, or returning from his Court. 
Where any matter is pending before a tribunal 
having jurisdiction tlierein, or believing in good 
faith that it has such jurisdiction, the parties thereto, 
their pleaders, mukhtars, revcnac agents and 
recognized agents, and their witnesses acting in 
obedience to a summons, shall be exem[)t from 
arrest under civil pi’ocess other than a process issued 
by such triljunal for contempt of Ctjurl while going 
to or attending such tribunal fur the purpose of such 
matter, and while returning from such tribunal.*’" 


i1 

to 


rri\ iK.;;c ui 


The provision is inapplicable to the Court of 
bmall Causes in the Presidency-town and in such 
case the principles of English law arc applied.’^ 

Parties to an action are privileged, though re- 
presented by solicitors.'^ The privilege can he claim- 
ed in respect of proceedings' before a judge in cham- 

1. See Voorhee’s Liw or ARJirsi, 152—3. 

privileges of soldiers, scameu aud luariu^.-, sec 41 aud 15 ^ ic. 

3.141, 29 aud 30 Vic. c. 109, s. 97 aud of Miuisleib of 
rcligiOD, SCO 21 aud 25 Vic. c. 100. 

2. C.P.C,, S. 135 ( = (jld Cotlc, S. 012). 

3. Li the matter of Soorc^ulraiLatkt (lObO) 5 Cal. 100. 

4. V. Pdt-sstf, 5 H.L.G, 671 ; 6'pc;it;L; V. J Kusl 

89 ; NejhtoK v. Askew^ S Hare 310. 

5. JSx parte Parker^ Vcs. 551 ; AV; lanc 19 Ves. 103 ; 

V. IJwrow, 27 L.O. Ch. 784. 


I'riNilego "t 

juiLTies lu 
acLiou. 
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bers/ a registrar,^ taxing master® or before arbitrator-'* 
A defendant who appears in Court to defend bis 
suit is exempt from arrest* A surety for the appear- 
ance of the defendant cannot therefore claim to 
initiate proceedings under Order 38 rule 3 of the 
Code with a view to obtain his discharge when the 
defendant appears in Court to defend his suit. Nor 
does the appearance of the defendant on that occasion 
amount to a “voluntary surrender” within the mean- 
ing of that rule.^ A person discharged out of custody 
cannot be taken prisoner during his journey home.'^ 
Where a defendant in a suit in the High Court 
was arrested in execution of a decree of the Calcutta 
Court of Small causes while attending before an ar- 
bitrator appointed by the High Court on a reference 
in the suit, it was held that he was then privileged 
from such arrest and that the High Court had power 
to direct his release from custody." A party to a suit 
even though he is only a defendant in a suit institut- 
ed under the summary procedure of the C.P. Code 
and has not obtained leave to defend, is entitled to 
the privilege of exemption from arrest upon civil 
process both on his way to and return from the 
place of trial.® Where an insolvent who was wrongly 
arrested was discharged by the commissioner but 
was immediately re-arrested on a warrant obtained 
by the judgment-creditor he was not protected from 

1. Re Jewitti 33 Beav. 559. 

3, Newton V. ^s?ct to, 6 Hiivo 319. 

3. Eyre v* Barrow, 37 L.J. Ch. 764. 

4. Syence v. Stuart, 3 East 89; E^yarte Tcmyle, 3 E.E. 395; 
Webb V. Taykr, 13 L.J. Q.B, 24. 

6. OdayaviangaLath Ayyanni Nair v. hack Uaakadan, (1919) 
43 Mad. 272. 

6. Hawkins v. Hall, 3 Juc. 282 ; licg. v. Burgess, 3 N. & P. 
306. See also Ardashirji v. KalyancUis, (1909) 32 All. 3. 

7. In re Jtiggessur Roy, (1879) 5 C.L.R, 170. 

8. In the matter of Soorendro Nath, (1879) 6 Cal. IOC, 
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arrest as being on his way back from Court.’ Wbcic 
a resident of Fatna, who was the jdaintitf in a suit 
at Madras, came to Madras on receipt of a letter 
informing him that his presence was re(juired at 
Madras to prosecute his suit and the case which 
was posted to 27th October was adjourned for some 
weeks, lie was arrested on the 10th of Xoveuiher, 
and it was held that as a suitor he was under tlie 
ejrciuustances protected from arrest.' 

The view taken in tliis case in Madi'as was not 
ap[)rovod of in Allahabad. A resident of Foiiji^av 
w'ent to lienaies to get an ex parte order [)assed 
there against him set aside and ]}ut uj) in a i.)ak 
Fangalow. llis application was heard and dismiss- 
ed. lie cauic back to the Dak l:)angalow' and when 
seated in the railway carriage on his journey to 
Allahabad, he was arrested in execution of the 
decree. The Court refused to protect him saving 
In the present case, the judgment-debtor had left 
the Court and had returned to the place where he 
was staying in Benares; he then left that place and 
was actually on his way to Allahabad which is nut 
his borne. Tn these circumstances we cannot huhl 
that he, at the time of arrest, was returning from a 
tribunal within the meaning of S. 135.”^ 

Under the old Code, the immunity was Irom 

^arrest under the Code ” but the expression in the 

C.p. Code of 1908 is “arrest under civil process,’’ so 

that it would appear that a person attending a 

Court can claim privilege from arrest under the 
Kent Act.’ 


(( 


1. 


* ) 

u. 


•i. 


Samarai^cniv, Parry Co., (ISb'J) 13 IMacl. 1501-'.L;. 
hi tlm matUr of Siva Ptt.r, (1831) 4 :\rad. 317. 
Ardc!>hirji v. Kaiyajtrfas, (1909) 33 All. 3. 

JAmp. V. Ilarakh, (lS8l) 4 All. 27. 

u-10 
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L'rivlicgc of 
Couusel, 


I^'ivilego o£ 
wituesses. 


A pleader while acting as such in a Couit is 
exempted from arrest,^ and so are barristers* and 
solicitors^ and the Managing clerk of a solicitor* are 
also protected- The privilege of legal practitioners 
is not so UQuch for their benefit as it is for the bene* 
fit of their clients and is therefore confined to those 
who are practising,-^ and the privilege extends only 
to the Courts where they are entitled to practise.^* 

The privilege of a person arrested in execution 
of a decree during his attendance at Court for the 
purpose of giving evidence in the case in which he 
had been subpoenaed is not given by the law for the 
personal benefit of the individual affected but for 
the furtherance of public interests and for the better 
administration of justice, and the legal definition of 
the circumstances under which it is claimable, viz. 
eitnilo) vior(t7iflo, cl vedoando, that is, while proceed- 
ing to, remaining at or returning from the spot of 
the legal proceeding, is in itself sufficient to show 
what really is the scope of the privilege.'^ 

The privilege is entire and a person unable to 
claim his privilege while proceeding to and remaining 
at the place is nut entitled to it while retux’oin*’^ 
from it.^ 


1. Uajendro Naram v. Chundcr .Uo/iau, (1S96) 23 Cal, 12S, 

2. Nevton V. Constable, 2 Q. B. 157; Baynolds v. Newlon, ] Q. 
B. 525; Philips V. Price, 12 L,J. Q.B. 34S. 

3. AU.’Gaicral v. The LeathersdUrs Ce., 7 13oav. 157* 
Castlds Case, 16 Vos. 412; Ex parte Ltdwich, 8 Ves. 598; Gascoyne^s 
Case, 14 Ves. 113. 

4. Phillips V, 7 Kxch. 881, 

5. Gardner v. Jessop, 2 WiU. 44; Mai/or of Norwich v. Berry, 
4 Burr. 2113; Wiltshire v. Lloyd, 3 Doug. 361; GoUlsmitUy, 
Baynard, 2 Wils. 232, 

6. Price v. ChntUrbuck, 1 F. it F. 379. 

7. Ncioloii V. ConstaiU, 2 Q. 13. 167 ; Castle's Case, IG Vts. 
112 : e/uju?s V. B,jse, 11 Jur. 379. 

8. Ex parte Cobbetf, 26 L. J. q. B. 293. 
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A witness^ although tendering his evidence 
voluntarily^ or only going to make an aflidavit' 
or a witness coming from abroad is protected. ‘ 
Protection begins from the commencement of 
the journey and not from tlie service of the sub- 
poena^"' but continues over the whole period daring 
which the presence of the witness is necessary. 
Where the circumstances of the case show that the 
witness in visiting the Court had not a bona fide 
belief that he was wanted for the purpose of giving 
evidence in the case in which he has been once 
summoned, be is not entitled to the privilege. 
Having once come to Court in good faith to give 
evidence, the privilege is not lost by some reasona- 
ble delay in going home from the ConrC and it is 
immaterial for the purposes of the privilege, if the 

shortest route home is ai)andoned in favour of a 
more convenient road.^ The piivilege continues 
during such period as is reasonably occupied in 
going to, attending, and returning from the place of 
triab^® When a person is in contempt and is brought 
up in arrest under a writ of attachment for con- 
tempt, if he is again arrested on his way to Con i t, 


1. jUoOfT V. Booths 3 Vgs. 310 ; Ej: i’urti- Bync, 1 \ P. 3ir>. 

2. Ey-fari( Byuc, I V. k P. 31C ■ v. fhirri^o.i. 27 

T...7.0.?. 24, 

3. Lis/’s Cflsas, 2 V. »S; P. 372. 

4. Wal2'>oIe v. Alcyandiv, 3 Doi;gl. 1 ‘). 

5. Oibh^ V. 1 P. M. 10. 

0. Ibid, An ordinary >poclator is not ( Nrmpt from anc-t, cvi n 
in the face of tbo Court ; Hare v. IhjdCy IG Q.P>. 301. 

7. U’oniHa Chvrn v. TcU, (iSV'i) 14 P Jj. U Ap. 13. 

R. hire O^nritoLall, (1875) 1 Cal. 78, 180; iunh TU e v, 
Oweial (1014) 24 1. C. GVO. 

0. In the viatlcr rf Sioerfneirn Xaih, (1870) Cal. lOG ; in rtf 
OniritolalK (1876) 1 Cal. 78 (00). See bowevtr e/nn. s v. EoFe, 11 Onr. 
370; Pitt V. Coe77i7js, 3 N. iV. M. 212; William^ V. 1V(7'6, 12 T,. 3. 
('. P. 80 (if the duration is substantial). 

10. /lypusn??!?/ V. On’i)i2uji. (1808) 4 'M. H C. 11, 146, 
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Tjiinits of 
privilege. 


Waiver of 
privilege. 


he is not entitled to exemption, for, being in con- 
tempt he has no privilege in law.^ 


The exemption from arrest, in consideration of 
a certain character and specified place, includes the 
stay, and a reasonable time for going and coming. 
So where a party exempted from arrest by reason of 
attendance at Court went out of a direct route on 
his return home for the purpose of attending the 
funeral of his son, it was held that his privilege 
was forfeited by the deviation." “ But where a voter 
at a public election had given his vote, and returned 
to a house in the neighbourhood to await the result 
of the official count of the votes, it was held that 
he was attending to the business of the election and 
therefore exempt from arrest on civil process. If 
an elector has not actually proceeded on his way to 
the voting place, but is merely preparing to go, he 
cannot claim the privilege. If a person is privileged 
from arrest until he reaches his home, any delay 

by reason of sickness or want of funds does not 
remove the privilege-”’ 


If a person arrives in the vicinity of the Court 
long before there is any necessity for his presence, 
he will only be protected og.ainst arrests effected 
after his presence becomes reasonably necessary/’ 


“ Exemption from arrest is usually a personal 
privilege which may be waived by the privileged 
person. The privilege of a legislator however is not 
his personal privilege but is that of the people whose 
ropreseutative he is ; therefore the privilege cannot 


1. John V. Carter, (1870) -1 B. R. O. C. 90 
hawrnice^ (1879) 4 Cal. 655. 


See Martin v. 


■2. See Behari Singh v. Emp,, (1924) 2^ .X.L.T. G33 

3. Voorhee’s IjWv of Anar.ST, 355-7, 

4. Pn-s^f V. Persse, 5 H.T.i.0. 07. 
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be waived by him.” On the same principle an 
attorney cannot waive his privilege, for the privilege 
is really that of his client, whose interests would he 
imperilled.^ 


A privileged person arrested upon civil process 
is entitled to be discharged out of custody forthwith. 

o 

He should apply for his release to the Court (if any) 
whose dignity has been outraged by the arrest- or 
to the Court out of which the process issued under 
which he was taken into custody.' Costs must be 
awarded against the person at w’hose instance pro- 
cess was issued.*^ If the person paid a sum of 
money in order to procure his release, he is entitled 
to have it refunded.^ 


Application 
for ilischargc. 


No judgment-debtor can claim exemption 
from arrest under an order for immediate execution 
or when the judgment-debtor attends to show cause 
why he should not be committed to prison in execu- 
tion of a decree."^ The right to set aside an order of 
arrest abates on the death of the [)erson against 
whom the order is made.' 


An application to discharge a person out of 
custody or to set aside an attachment on the ground 
of irregularity must be made within a reasonable 
time.'^ A period of nearly three months has been 


1. Vonihee’s Tjaw 01 AitKFsr, 154-7. 

'.1, List' s cas9^ 2 V. (<. B, 373; Att<'>rnt y Gonral v. The Shi>i' 
ner's Co., S Sini. 377. 

3. Aitoiiicy-General v. 'The Shiiin(rs Co., S Sim 377 ; Plomcr 
V. ^lacdoMough ^ U. -Jui. 899. 

4. V. iiari-c/c, 27, L.J. Ch. 7S-1 ; jDorZ./ v. TV Ibrnnh , 

L J. Ch. 175. 

3. Williams V. WM, 12, L.J.C.P. SO. 

0. 0. 1*. C. S. 135. Ste O. 21, rr. 11 and 37, 

(mi4) 15 rp^ 224 = 23. I. G. 953. 

5. SOO .\Nl)iri;SON’n Or Kxi POTlOS, 113-115, 
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held not to be a reasonable time.^ The application 
should state the several objections which the 
applicant intends to rely upon.^ 

In England the Court has ordered the prisoner’s 
discharge in the following cases where the Court 
was innocently deceived by the person prosecuting 
the judgment or order as to a material circum- 
stance where the person in default was misnamed 
in the writ, even though his correct name was 
afterwards inserted by a judge’s order, ^ and his 
place of residence and description were omitted;^’ 
but not in the case of a small error in the amount 
of the sum' or other slight inaccuracies;® where 
the proceedings were suspended by the death, mar- 
riage or insolvency of a party to the action where 
the bailiff had no warrant/® and where his name 
was inserted in it after it was signed and sealed 
without the sheriff’s authority;^^ but not in the case 
of a small difference between the writ and the 

1. R.S.G, 0. lA'X. r. 2 ; Reg. v. Rurgcss, 8 A & E, 275 ; 
Tarhcr v. French, 4 A. R. 3G2 ; Censtahh- v. FothnniU, 2 Powl’ 

2. Reg. V. R'iirgcss, 8 A. K. 275. 

3. R.S.C. O. LXX. r. 3. 

4. Rig V. Carttavy 19 Ij. J. Q. 422. 

5. Reg. V. D^^rgcssy 2 Jm-. 306. {ITo may bowevci* he rclakcn 
aflei* his discharge upon the amended wiit.) 

6. Bdtyes V. ThomisoHy 2 Jur, 920 ; bat see Streng v. Diclen- 
soit, 5 Dowl. P. C, 90 ; Daxidson v. Dunne, 4 Powl. P. 0. 110, 

7. AVCormacl: v. McUon, I A. & E. 331; Arnnll v. Weatherly 
5 Tyr. 485. 

8. Laroche w. Waslroi.gh, 2 T. R. 737 ; Xcionhavi r. Lair 
5 T. R. 577 ; SJiaio v. MaxtoeUy 6 T. R. 450. 

9. Eiin. Ch. Fr.. Gtli ed. 301, 302. 

10. Co/hiis V, Yiwensy 3 Lm\ 051 ; Rhodes v. IRdl, 20 L. J. 
Kx.2Gr), Inre Shavi Sahibyl Ind. Jur. X. S. ]0, but not if tbo 
warrant is only informal, In re Bholonath, Rourkc, 9G. 

11. Ilousin V. Rarrov'y G T. R. 122 ; Bvrslem V. lurn, 2 Wils. 
47, at page 48, 



ARREST AXD DETEXTIUX 



warrant,^ or of a mistake in the latter;'" where the 
person was privileged from arrest;^ where he was 
arrested in a county into which no writ had issued;"^ 
where the outer door of his bouse was broken open; - 
where be was rearrested by the sheritf having been 
allowed by him to go at liberty;" and where he was 
induced by fraud to come to this county in order 
that be might be arrested-' 


On the other baud, the Court has refused to 
discharge the persou in custody where the writ was 
issued after a former one which remained unexecu- 
ted where the person prosecuting the judgment or 
order died after the delivery of the writ into the 
sherilFs hands where the arrest of the persou in 
default was effected by one only of four bailiffs to 
whom the warrant was jointly addressed and 
where it took place within the verge of one of the 
royal palaces.^ ^ 


The fact that detainers have been subse(|ucutly 
lodged against the persou does not affect his right to 


I. PkOSc V. Tvvibliusvii, 3 Dowl. P. C. iO. 

‘2, ]Villia]ns v. Ltwis, 1 Chit. 611. 

3. Bartlett v. llMcSt 5 T, T. GSG ; bul sco LuntUy v. llaltiiU j 
2 H. & Al, 23-1. 

4. Webber v. 1 Dowl. P. C. 2i ; Stonr v. 

4 D. R, 730 (If the aiTest tabes placo Ou the borders of tbeeouuly 
it will be good). 

5. Hodgson v. Tvwning, b Dowl. P. C. ilO. 

G. Filt'Wood V. Clement, G Dowl. P. C. 508. (La[>tc of limo 
will uot be au objcctiou to a discharge ou this ground.) 

7. Steia v. Falkcnhwjsgn, 27 L. J. Q, B. 23G. 

8. A^idretvs v. Walton, 1 Ph, 619. 

9. Ellis V. GrijjMU, IG U .J. Ex. GG. 

10. Botjd V. Durand, 2 Taunt. IGI . Au acliou might lie agaiubt 
the bailili for arrestiug without proper auiliority : i>cr Mauslicld C. J. 

II. Sgarhs v. Sinnk, 7 Taunt. 311 ; Bell v, Jacobs, 4 Biug, 
523; Kirki>airiGk v. Kclhj^ 3 Dougl. 30. 
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be discharged where the original arrest was illegal.^ 
A detainer under a writ is not, however, vitiated 
by reason of an interujediate writ that was void 
having been executed by detainer.- 

1. Ex parte Freston.ZOlj.d, Oh. Barratt v. 1‘ricc, 1 
Dow). P. C. 725 ; Pearson v. Yoiocm, 7 Dowl. P, C. 461 ; but seo 
WaP.on V. CarroiU 7 Dowl. P. C. 211 Robinson v. Ycivc^is,! 
Dowi. P. C. 377 ; Hooper v. Lanc^ G 11. L. 443. 

2. ]Vright v. Santfcrd, 1 Dowl. N. S. 272, 
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CHAPTER XVI 

Attachment 

Attacbmeufe and sequestration— Attachment in India — Forms of 
attachment — Seizure — Charging or ler— Proclamation — Garnish- 
inenb — Attachable property — Exemptions from attachnient — 
Saleable property — Disposing power — Money — Money deposited :is 
security or hue— Price of pre-emption— Compensation for acquisi- 
tion of land — Shares and stocks— Goods —Ship— Goods with 
servant or agent— Goods subject to lion — (loo ls under pledge— 
Inchoate interest in moveables—GooJsunderconditionalsale— 
Goods under hire-purchase— Goods in transit— Goods of partner- 
ship— Railway property— Crops— Debt— Debt must be certain and 
perfected— Debt must be recoverable by judgment-debtor— Debt 
beyond jurisdiction— Contingent debt— Cheques— Claim against 
Insurance comx-iauies— Property beyond the control of the judg- 
ment debtor— Debts due by a judgment creditor— Debt due by a 
CO- judgment-debtor — ^lortgage debts — Debts in suit— Judgment- 
debt— Real property — Lands— Interest of co-tenant— Interest of 
mortgagee— Property held under contract of sale— Property con- 
tracted to be sold— Property i)cndiug confirmation of court sale — 

. Leaseholds— Tenures— Other interests in land— Naked title — 
Profits— Wearing apparel— Tools of artisans--Agriculturist— His 
implements— His cattle and seed-grain— His house— Right to sue 
for damages— Actionable claim— Right of personal service— Per- 
sonal contracts — Stipends and gratuities — Pensions — Political 
pension— Piivate i>ensiou— Pay and allowances of oHicers — Public 
officer — Pay of Native Army— Provident Fund— Coutiugont in- 
terests— Future maintenance — Property of societies. 

Attachment is the process by which the Court 
takes hold of the property of a judgment-debtor or 
other person against whom an order remains un- 
answered, and keeps it in its custody preliminary 
to applying it or its proceeds towards the satisfaction 
of the claim which it means to enforce. It is some- 
times used loosely as a synonym of sequestration,^ 
but in its legal significance, sequestration, as 
technically understood in English practice, is not 
copied in the Indian law. The writ of sequestration 

1. Six KisJicn Lalw, Unwiatul Fatima, (1914} 17 G.C. 207 = 
25 LG. 384. 
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is a process available when the person against whom 
it is issued is in contempt for disobedience of the 
Court and every decree, order or judgment can be 
enforced by sequestration. The writ of sequestra- 
tion binds the property other than choses in action 
from the date of its issue and the sequestrator must 
on receipt of the writ take possession of all the real 
and personal estate of the judgment-debtor and 
manage the same until it is sold and proceeds ap- 
plied towards the satisfaction of the judgment.^ 

An attachment in India? as will be seen here- 
after, merely prohibits an alienation by the judgment- 
debtor to the prejudice of the claim of the judgment- 
creditor and except in the case of moveable 
property' capable of direct seizure, the property 
attached is left where it is and if the property is 
immoveable and the judgment-debtor is in possession, 
he continues to manage and receive the rents from it 
until it is sold and the purchaser takes delivery. 

An attachment therefore is only meant to pre- 
vent an alienation or suppression. The mode 
therefore adopted in attachment varies with the 
nature of the property that is to be attached. It 
may be by actual seizure, by proclamation, by a 
charging order, or by garnishment. 

For an attachment by seizure physical contact 
with the goods is not essential,^ nor does such 
contact necessarily mean a seizure,'^ It always is a 
question of fact.^ Any act, v/hich if not done with 

1. See Halsbury’s Laws of England, XIV. 79, 

2. Bissioks V. Bath CoUury Co., (1877) 2 Ex. D. 459 ; (1878) 

3 Ex. D. 174 C. A. 

8. Be Davies, (1872) 7 Ch. App. 314 ; Be ^'iUiavis, (1880) 

42 L. T. 187, 

4. Bird v. Bass, 6 Man. & G. 143; Balls w . Thick , 

(1845) 9 Jur. 304 ; Bower v. Ilett, (1895) 2 Q. B. 51. 
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the authority of the Court, would amount to a tres- 
pass to goods will constitute a seizure when done 
under the writ.^ Mere entry upon the pieruisesand 
a demand for the debt by the bailiffs though with a 
warrant, is not suthcient for a seizure,^ but even 
when the premises are extensive and the goods lie 
scattered,® an intimation of an intention to seize the 
goods'* or some act signifying such intimation'" will 
amount to a valid seizure. A seizure of a part of 
the goods will amount to a seizure of the whole.*’ 

A charging order is made in cases where the Chargiug 
judgment-debtor’s interest in any property, such as 
in a firm, is unascertained. 

A proclamation is made in the customary Pco^Umatiou. 
mode by beat of tom-tom and by affixture of the 
order on the property attached, in cases like the 
attachment of immoveable property, where actual 
seizure is impossible. 

“ Garnishment is a legal proceeding, assimilated Garuithmeut. 
to attachment intended to reach debts or choses in 
action, the property of the debtor? not capable of 
seizure by execution or attachment, or to compel 
the discovery of effects capable of seizure? in the 
possession of third parties.”" Whoever claims any 
right to proceed by garnishment must show that 
the property against which he seeks such right has 
been made liable by statute.® If therefore the Civil 

1. MjYtimore v. Cragg, (1578) S C. P. D. 216 C. A. ; Andrcios 
V. 8aunderson^ (1867) 1 H. & N. 725. 

2. Nash V. Dickenson, (1867) 2 C. P. 252. 

3. Gladstone v. Padwick, (1871) 6 Ex. 203. 

4. Bissicks V. Bath Colliery Co., (1877) 2 Ex. D. 459; (1887) 

3 Ex. D. 171. C.A, 

5. Balls V. Thick, (1845) 9 Jur. 304. 

6. Cola V. Davies, (1699) L4. Raym. 724 . 

7. Ereemau on Esixuxio.ns, I. 764. 

8. Ibid, 1. 765. 
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Procedure Code or any other law for the time being 
in force exempts any species of property from exe- 
cution and sale, the same cannot be reached by the 
indirect means of a garnishment. 

The following property is liable to attach- 
ment and sale in execution of a decree, namely, 
lands, houses or other buildings, goods, money, 
banknotes, cheques, bills of exchange, hundis, pro- 
missory notes, Government securities, bonds or other 
securities for money, debts, shares in a corporation 
and, save as hereinafter mentioned, all other sale- 
able property, moveable or immoveable, belonging 
to the judgment-debtor, or over which, or the 
profits of which, he has a disposing power which he 
may exercise for his own benefit, whether the same 
be held in the name of the judgment-debtor or by 
another person in trust for him or on his behalf : 

Provided that the following particulars shall 
not be liable to such attachment or sale, namely : — 

(a) the necessary wearing-apparel, cooking 
vessels, beds and bedding of the judg- 
ment-debtor, his wife and children, and 
such personal ornaments as, in accord- 
ance with religious usage, cannot be 
parted with by any woman ; 

(h) tools of artizans, and where the judgment- 
debtor is an agriculturist, his implements 
of husbandry and such cattle and seed- 
grain as may, in the opinion of the 
Court, be necessary to enable him to 
earn his livelihood as such, and such 
portion of agricultural produce or of 
any class of agricultural produce as may 
have been declared to be free from 



Read at page 85. 
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{d) 

(e) 




liability under the provisions of the next 
following section ; 

houses and other buildings (with the luate- 
rials and the sites thereof and the land 
immediately appurtenant thereto and 
necessary for their enjoyment) belong- 
ing to an agriculturist and occupied by 
him ; 

books of account ; 


a mere right to sue for damages ; 


any right of personal service ; 
stipends and gratuities allowed to pension- 
ers of the Government, or payable out 
of any service family pension fund noti- 
fied in the Gazette of India by the 
Governor-General in Council in this 
behalf, and political pensions ; 

allowances (being less than salary) of any 
public ohicer or of any servant of a 


railway company or local authority 
while absent from duty ; 

the salary or allowance equal to salary of 
any such public officer or servant as is 
referred to in clause (hb while on duty, 
to the extent of — 

i. the whole of the salary, where the 
salary does not exceed forty rupees 


monthly ; 

ii. forty rupees monthly, where the salary 

exceeds forty rupees and does not ex- 
ceed eighty rupees monthly ; and 

iii. one moiety of the salary in any other 

case ; 


{j) the pay and allowances of persons to whom 

the Indian Articles of War apply ; 
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{k) all compulsory deposits and other sums in 
or derived from any fund to which the 
Provident Funds Act, 1897, for the time 
being applies in so far as they are de- 
clared by the said Act not to be liable to 
attachment ; 

(/) the wages of laboureis and domestic ser- 
vants whether payable in money or in 
kind ; 

(?rt) an expectancy of succession by survivor- 
ship or other merely contingent or 
possible right or interest; 

(n) a right to future maintenance ; 

(o) any allowance declared by any law passed 

under the Indian Councils Acts, 1801, 
and 1892, to be exempt from liability to 
attachment or sale in execution of a 
decree ; and 

(2>) where the judgment-debtor is a person 
liable for the payment of land-revenue, 
any moveable property, which under 
any law for the time being applicable to 
him, is exempt from sale for the re- 
covery of an arrear of such revenue. 

Ej(^j)lanation : — The particulars mentioned in 
clauses (g), (h), (i), (j), (I) and (o) are exempt from 
attachment or sale whether before or after they 
are actually payable. 

(2) Nothing in this section shall be deemed to 
exempt houses and other buildings (with the mate- 
rials and the sites thereof and the lands immedi- 
ately appurtenant thereto and necessary for their 
enjoyment) from attachment or sale in execution of 
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decrees for rent of any such house, huilding, site or 
land.**^ 

The provisions of this section must be strictly 
construed," so that, for instance, if houses and 
other buildings of an agriculturist are' exem[)ted 
from attachment, the exemption must ncit be ex- 
tended to cover vacant sites used by the agriculturist 
for storing manure and fodder.^ But a decree-holder 
is entitled under the Code to attach the properties 
of the judgment-debtor and there is no restriction 
in this section or any other provision on the extent 
to which attachment may go. There is no rule to 
the effect that the properties of the judgment-debtor 
are to be attached only to the extent that may 
be necessary for the satisfaction of the decree.'* 

This section relates to property that may be 
attached. It has no application to cases where no 
attachment is necessary- The validity of a mortgage 
hypothecating any of the things mentioned here as 
exempt from attachment must be judged by other 
enactments such as section G of the Transfer of 
Property Act and if it is not open to objdction 
under any such enactment, the Court cannot refuse 
to pass a decree for sale."' 

All saleable property which belongs to the 
judgment-debtor can be attached in execution. The 
word ‘saleable’ means saleable at a compulsory sale 

1. G. P. C. S. GO ( = OU Code, 266). 

2. Jahangir v. Hira, (1917) P.L.R. 21 = 39 I.C. 375. 

3. Ibid. 

4. Munshi Kali Sanhar v. Maharajah Protab Udainath, 
(1912) 36 I.C. 708. 

5. Bholanath v. Mt. Kishow, (1911) 34 All. 25 P.B. (Banerji J. 
dissenting) [differing from Rain Dial v. .\arpat Singh, (1909) 33 
All. 136 and Gahari v. Bhikari, (1911) 8 A.L.J. notes of cases, 38] ; 
Bhogvaudas v. Hathibhai, (1879) 4 Bom. 25. See also Sadashiv v. 
Jayantibai, (1883) 8 Bom. 185. 


Saleable 
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by order of Court and not transferable by act of 
parties. For instance, if under a condition in a 
permanent lease, the landlord has a right of re-entry, 
if the lessee privately transfers the land, the 
condition does not operate to prevent an attach- 
ment and sale of the leasehold in execution of a 
decree against the tenant and the land-lord’s right 
of re-entry does not come into operation. ^ So 
country liquor is not unsaleable, though under the 
Abkari Act the Collector’s permission may be neces- 
sary for its sale.^ Likewise beer brewed within 


the local limits to which the Excise Act applies 
is not exempt.^ The right to manage a trust^ or a 
religious office'^ is not saleable. The doors and 
windows of a building are not separately saleable® 
and so is a portion of hhag’ or of a saleable tenure.'* 
If the property is in the disposing power of the 
judgment-debtor it is attachable. Property over 
which the owner has declared a valid trust,® trust 
proper t} in the hands of a trustee,^® and property of 
an insolvent which has vested in the official assignee 
on insolvency,"! are not in the disposing power of 
the owner, trustee, insolvent respectively and are 
not therefore attachable in execution of decrees 
against them. So an auctioneer has no disposing 

T r 19C.W.N. 1182 = 28 

i.U. b .37 , Oolak hath v. Mathuranath, (1893) 20 Cal. 273. 

2 . Pvrshottom v. BaUoanU (1908J 10 Bom. L.B. 13 

11 A.m WU) 

4. Ravivarma Tambaran v. Raman Nayar, (1882) 6 Mad. 89. 

5. Kiippa Onrnkal v. Dorasamiy (1883) G IMad. 76. 

him, (1890) 

7. ^arbhe Ravi v. Collector (J Broach, (1897) 22 Bom. 737. 

8. Riily V. Huro Chunder, (1882) 12 C L.R 398 

9. (1906) P. B. R. 7, ... 

10. Bisheii Chand v. Nadir Hos&ain (1887) 15 Cal 329 • 

Mohvpvt V. Shaikh, (187c) 19 W. R. 226 ^ ^ ’ 

11. Dcncbundoo v, Shoshi Mohvn, (1S82) 12 C.L.R. CO. 
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power over the money payable to him for goods 
sold for his clients.'^ 

Property granted to a widow by way of main- 
tenance without power of alienation'^ or property 
given with a prioviso that it should be impartible^ 
is not attachable. So is the income of property 
subject to a restraint on anticipation accruing due 
after judgment in the case of a decree against the 
separate property of a married woman. ^ Where, 
the holder of a decree for foreclosure and possession 
agrees with mortgagor that if the latter pays the 
amount due by a certain date he would surrender 
the property and accept the money and the mort- 
gagor mortgages the property to C for Bs. 1000 
but does not pay the money to the decree-holder 
who is put in possession, the sum of Es. 1000 be- 
longs to C and cannot be attached in execution of 
a money decree against the mortgagor.'^ A cover 
containing currency notes lying with the post 
office for delivery is attachable as the property of 
the addressee.^ In the case of lands granted as 
Jagir without power of alienation, the land is in- 
alienable but the crops standing in it can be attach- 
ed in execution of a decree.^ The cash balance of 
an estate under the Court of Wards is not exempt 
under the Bengal Court of Wards Act, 1879? from 
attachment under a simple money decree against 
the Ward.® 

1. V. Allahabad Banh^ (1901) 23 All. 135. 

2. D'mali v. Apaji^ (1886) 10 Bom. 312. See later in this 
chapter for a fuller discussion. 

3. Narayanan v. Kanyian, (IBSl) 7 Mad. 315. 

4. Goudoin v. Veyikatesa, (1907) 17 M. L. J. 363. 

5. Chnnni Lai v. Lachman Prasad, (1883) AAV.N. 258. 

6. Narasimhulu v, Adiaypa, (1890) 13 Mad. 242. 

7. Bansi Ravi v. Narasingha, (1914) 21 1.C. 805. 

b. UpendroAiatk lien v. Vviokanta, (1914) 22 I. C. 694- 
11-12 
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Money whether in specie or bank notes (which 
aie treated civiliter as money) if in the possession of 
the defendant or capable of being identified as his 
property may be taken in execution, but there can 
be no levy of money, unless the identical money is 
the property of the judgment-debtor. In cases 
where he has money owing to him or he has 
deposited moneys with another, such as a bank, 
who has undertaken to return to him an equal or a 
greater sum there is no money but a mere indebted- 
jiess. That is, money, to be seizable, must be in 
the possession or control of the debtor and not be 
merely payable to or held in trust for him.- Moneys, 
or notes enclosed in covers, lying in transit with 
the post office addressed to the judgment-debtor can 
be attached by his creditors, for the post office is 
but the agent of the addressee,^ even though the 
sender had, before the day of attachment, applied 
for its return to him.'' 


Where moneys or bank-notes are seized they 
come under the custody of the Court, but they do 
not become the property of the judgment-creditor 
until they are actually paid over to him.^ 


Honey 
deposited as 
security or 
line. 


Where luoneys or other valuable securities are 
deposited as security for the due performance of 
their duty by servants in the employ of another, 
the Court may, in execution of a decree obtained 
against the depositor, place an attachment on such 


1. Freeman on Executions, I. 426, 

2. U’iiiozfjsv. Ball, (1806) 2 Kos. P. (n.r.) 376 ; Harrison 

V. Patjuicr, (1840) G H. & \V. 387 ; Robuison v. Peace (1838) 7 
Dowl. 93. * y f 

3. Parmer v. Coioasjec, (191G) 14 A. I>. J. 236 = 33 I.C. 723. 

4. NarasimJnilu v. Adiappa, (1890) 13 Had. 242. 

5. France v. Campbell, (1642) 6 Jur. 105; c'oUingrulgc v 
(1851) 11 C.B. 683. 
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deposits, subject to the lien of the employer, but 
cannot proceed to order the sale thereof until the 
deposit is at the disposal of the judgment-debtor free 
from such lien and if the deposit carries interest, 
and the interest is not, under the terms of the con- 
tract between the employer and the employee, at 
the disposal of the employer, order may be made 
for payment to the judgment-creditor of the interest 
as it from time to time falls due.^ So is money 
deposited by judgment-debtor for the due perform- 
ance of a contract.' Similarly money deposited by 
a judgment-debtor with a stockbroker to secure any 
loss on speculations on stocks or shares cannot be 
attached so long as the transactions in the stocks 
or shares are open.^ Money paid into Court as fine 
in a criminal case is attachable, if the sentence is 
reversed.^ 

Where a person holding a decree for pre-emp- 
tion pays the pre-emption price into Court in com- 
pliance with such decree, it is not competent to the 
Court to pay out any portion of it to any one other 
than the person entitled to it under the decree, so as 
to prejudice the rights of the decree-holder to 
possession, and such money is therefore not attach- 
able at the instance of a creditor of such decree- 
holder.^ 

Where before the execution of a mortgage 
decree for the sale of land, such land was acquired 
by Government under the Land Acquisition Act, 
1870, and the holder of the decree failed to put in a 

1. Karvihan v, Subram^nya, (18SG) 9 Mad. 203. 

2. S. B, Das V. Muthia Chctty, (1920) 12 Bur. L, T. 247=^50 
l.C. 948. 

3. Hntt Y. Shaw, (1887) 3 T.L.R. 354. 

4. Ilarmdnsingh v. Saligram, (1912) P.R. 89 = 1G l.C. 779. 

5. Abdtis Salain v. Wilayat All, (1397) 19 All. 25G. 


Price of 
pro omption. 


Compensation 
for acquisition 
of land. 
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Cheques. 


Shares and 

stocks. 


claim under section 9 of the Act, it was held in 
Allahabad, that he was disentitled to attach, as 
uuder the decree, the money in the hands of the 
Collector, which is the amount of the compensation 
awarded by the Government to the mortgagor.’^ A 
different view was however taken in Calcutta, and 
execution of the mortgage decree was allowed by 
attachment of the compensation money on the 
ground that the mortgagee holding a mortgage exe- 
cuted even subsequently to the declaration by the 
Government towards the acquisition should not be 
compelled to obtain a further decree under section 
90 of the Transfer of Property Act.^ 

A cheque payable to a debtor and in the hands 

of the Paymaster-General of the High Court, a 

fortiori of an officer of a Court, but not delivered 

cannot be seized," but a cheque delivered out to an 

agent, though returned by him to the office can be 
seized.^ 


Shares and interests in a Corporation are 
attachable, but the interests such as in a Society for 
Yachting etc., which have no commercial value are 
not. The situs of stock for execution is at the do- 
micile of the Corporation." Securities for money 

do not include policies of insurance' nor pawn- 
broker’s pledges.’ 


1. Basal Mai Tajammol^ (1893) IG All. 78. 

2 Jotouiw. Amor Krishna, (1904) 13 C.W.N. 350=1 I,C 
104, See also Armarchandra v. Ramsuiidcr^ (1909) 13 C.W.N. 350 = 
1 I.C. 45 ; Venkatrama v. Esiimsa Rorotheny (1909) 7 M L T 143 = 


3. Courtoy v. Vincunt^ (1852) 15 Beav. 486. 

4. Watts V. JeffBryeSy (1851) 3 Mac. G. 422. 

5. Freeman an Exkcutions, I. 435. 

6. Allcyjie y. Darocy, (1855) 5 I, Ch. R. 56* 
Trust, (1879) 7 L.R. Ir. 66. 

7. Re Rollason, (1887) 34 Ch. I). 495. 


Re Sargent's 
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All goods belonging to a judgment-debtor are Goo<1s. 
attachable. ‘ Goods ’ mean and embrace all move- 
able property.^ 

A ship (British or foreign)- can be seized and Ship, 
the seizure is effected by putting a man aboard with 
a warrant, which he is to attix to the mast and the 
sale of a British ship is completed by the transfer of 
the ship or share by a bill of sale.^ 

Pronertv in the possession of a servant or an agent Goo^ia with 

^ . ... • • 1 servant or 

is deemed to be in the possession ot the principal, agent. 

So money in the hands of ticket-sellers or treasurers 
of a Corporation or station-agents of transport com- 
panies cannot rightly be reached by garnishment* 

But the majority of Courts in America have held 
that when a servant or agent is garnished, he 
becomes bound to hold the money subject to the 
order^ 

Goods, belonging to the judgment-debtor, Goods subject 

though subject to the lien of an innkeeper ■’ or for work 

done upon them" can be seized, but goods taken under 
a distress for rent,*^ pledged or hired out by the judg- 

1. See iadiau Contract Act (IX of 1872), S. 7. As to sale of 

goods and title to goods sold, see ibid. Chap. \ 11. * Goods * do not 

include documents showing title to them nor money or currency notes, 
KotiVenkatramayyaw,TheOj}icial Assignee of Madras, {l9o9) 33 
Mad. 196 ; Mohan Nandp v, Haridas, (1917) 21 C.L.J, 336 = 37 l.G. 

707. 

2. UniMi Bank of London v. Lcnanton, (1S78) 3 C.P.l), 243 
C.A. ; Chasteaunc%if y. Capeyron, (1882) 7 A.C. 127 P.C. ; Diokin- 
son V. Kitchen, (1858) 8 E. & B. 789. 

3. Under the Merchant Shipping Act, 1894, (57 & 58 Viet. c. 

60), Ss. 2, 24 ; Antin v. Ahmed, 1 Ind, Jur. N. S. 241. 

4. Freeman on Executions, I, 783—5. 

5. See Proctor v. Nicholson, (1835) 7 P.C. 67. 

6. Dvnoan v. Qarratt, (1824) 1 C. P. 169. 

7. Haythorn v. Bush, (1834) 2 Cr, & M. 689. But the landlord 

may waive his rights ; see Belcher v, Patten, (1848) 6 C. P, 608 
(618). 
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Goods under 
pledge. 


meDt-debtot',^ or goods in bond for advances inade,“ 
cannot be seized, unless, perhaps, the advances be 
paid off by the execution-creditor.® 

Moveable property belonging to the judgment- 
debtor, though under a pledge or mortgage, can be 
followed in execution. The procedure differs in 
different States in America. It may be that the 
decree-holder sells the mortgaged chattel subject to 
the rights of the mortgagee or tenders him the 
amount due before taking actual possession. It may 
also be that the mortgagee is garnished and asked 
to take the amount actually due. It may also be 
that the property is seized and sold and unless the 
purchaser gives the money due to the mortgagee, 
he cannot take it from Court. Lastly the mortga- 
gor s interest may be sold without actual seizure 
of the property.^ This last course has been adopted 
in India and the delivery to the purchaser is made 
by giving notice to the person in possession prohi- 
biting him from delivering possession of the proper- 
ty to any person except the purchaser.® 

Conversely, goods, though belonging to others, 
can be seized, if the judgment-debtor has a saleable 
interest in them and such interest may be sold. If 
goods are hired to the judgment-debtor for a term, 
the righ t of user can be sold.® But if the hiring is' 

1. Garstin v. AspUn, (1E15) 1 Madd, 150; lialls v. ThiciniQiE) 

9 Jur. 304. It was suggested in iJopfrs V Emnay, (1840) 15 ^.9^ 

Q.B. 33! that the right to redeem can be disposed of by seizure and 
Sale of the pawn-tickets. ^ 

2. Young v. Lambert, (1870) L.R. 3 P.C. 142. 

3. Scott V. SchoUy, (1807) 8 East 407. 

4. Freeman on Exkcutions. I, 484.5, 490. For the proce- 
dure in England, see Halsbury’s Laws of England XIV 50 

5. C.P C., O 21, r. 79 (2) 

G. Gordon v. Ilarptr, (1900) 7 Term Rep. 9- Pain v 

WtUakcr, (1824) Ry. & M. 99 ; Bradley v. Cop/™, (1845) 1 Q.B ’ 

085. 
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such that there is no saleable interest,^ or if the in- 
terest had ceased before seizure, “ or is determinable 
by the event of the seizure,^ the interest is not leviable . 
Where, as in thecaseof pawn-brokers, the judgment- 
debtor has a right of sale, his interest can be seized."* 
Where however he has a mere lien'^ or is merely a 
borrower or depositee, goods cannot be attached, 
even if the judgment-debtor so acts as to appear to 
be the owner of the goods. 

That is, where the terms of the hirin'*’ 

O 

amount to a mere licence and preclude a transfer 
of interest, as when a waggon is hired that it 
should be used ‘ for the baker business,’ and should 
not be sold or loaned, the legal etiect of the hiring 
is to confer on the l)eneficiary a mere personal 
licence, not subject to execution. In a case in the 
State of Manetosa, certain sheep were lent to A to 
keep for 3 years. A was entitled to the increase 
and was to deliver annually a quantity of wool. 
At the end of the term A was to retain the same 
number of sheep as were hnt to him. Within the 
first year the sheep were seized under process 
against A. The Court regarded the transaction as 
a personal bailment induced by special confidence 
reposed in A and conferring on him certain rights 
and interests which for tbeir continuance were to 
depend upon the continued exercise of his skill and 
labour in managing the property.'^ 

“ Inchoate interests which do not become set- 
t led or per fect until lapse of specified time or per- 

1. Cooper V. Willomatt, (1846) 1 C.B. 672. 

2. Uatiders v. Williams^ (1849) 4 Ex- 339. 

3. Jelks V. Hayward, (1906) 2 K.B. 460. 

4. Re Rollason, (1837) 34 Ch. D. 495. 

5. Legg v. Evans, (1840) 6 M. & W. 3G. 

G. See Dawson v. Wood, (1810) 3 Taunt 256. 

7. Fruemau on Executions, I, 494-5. 


Inchoate 
interest in 
moveab!e» 
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formance of certain conditions cannot be seized. * * 
A large number of sheep were by their owner placed 
in possession of another to be cared for and fed 
until ready for market. He was to be paid for his 
services what they would bring in the market over 
the first cost and expenses and interest on the money 
advanced. It was held that it did not create a 
partnership between the owner and the person 
feeding nor any proprietory interest whatsoever in 
the latter/ * * * * If a land-owner stocks 

his farm and puts it in charge of tenant, under an 
agreement that the tenant shall have one half of the 
growth of stock and one half of produce by the 
sheep, the latter has prior to the expiration of the 
lease only an inchoate interest incapable of attach- 
ment- Similar principles apply between owner of 
lands and cropper, when the former is to have one 
half of the crops * in the half bushel/ In such cases it 
is considered that the title belongs to the cropper 
until it is threshed, measured and one part set off to 
the landlord ; until this division, the landlord’s half 
is not liable to execution. So where A was to cut 
down trees and haul the logs to a certain place for 
market and B, the owner of the land, was to sell 
the logs and after deducting stumpage and advances 
made for supplies was to pay A the balance, it was 

held A had no interest in the logs subject to exe- 
cution.* * * ^ ^ 

But if one obtains the ownership of property 
with a right to its possession his title is not to be 
regarded as inchoate merely because he has not 
paid for it. Thus, where a contract was entered into 
by the terms of which the owner of a stone quarry 


1. Seo llaMMQ Nyan v. Ko Mating, (1922) 1 Bur. L. J. 164 ; 
iDdiaU'Coutracl Act (IX of 1872), S. 108. 
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permitted certain contractors to quarry and remove 
stone for two outlet locks in Pennisilvania CanaU 
the quantity to be ascertained by measurement, 
when in the locks, and to be paid for as soon as 
payments were made by the contractors on the 
canal, it was held that as soon as the stone was 
quarried, though it remained at the mouth of the 
quarry, it was subject to execution against the con- 
tractors on the ground that the land-owner had 
trusted to his personal responsibility.”^ 


" Goods are often consigned to a dealer, factor 
or other agent for the purpose of sale and there can 
be no doubt that this does not itself give him any 
interest in them, subject to execution. Whether 
goods placed in the hands of another for sale are so 
placed as the result of a conditional sale to him or 
in pursuance of an agreement that he shall receive 
and sell them and account for the proceeds, there is 
no doubt that he acquires no interest in them which 
can be subject to execution in prejudice to the 
rights of the owner. The latter may however by 
his contract seek to secure to himself advantages 
which are not consistent with anything less than a 
sale of the property and when such is the case, the 
transaction must be treated as an absolute sale, 
no matter by what name the parties thereto may 
agree to call it. The chief difficulty is in deter- 
mining whether when the parties themselves 
by their contract disclaim a sale of the property, 
such disclaimer cannot be accepted, because the 
rights and obligations resulting from the contract 
are consistent with nothing but a sale * ^ The 

general rule would seem to be that, where the contract 
does not look to an absolute acquisition of title by 


Gx)U under 

couditioual 

sale. 


1. Freeman on Executions, I. 503-5. 

U-13 
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the consignee, agent or vendee or his becoming 
absolutely responsible for the purchase price, the 
sale cannot be regarded as absolute or as creating 
in his favour any interest in the goods, rendering 
them subject to execution against him. It seems 
to make no difference that the vendee had been 
intrusted with apparent ownership of the property, 
with power to dispose of it in the ordinary course of 
business. When E furnished G with a stock of 
ready-made clothing, with which to go in business 
in G*s name, the property to remain E’s and G was 
to purchase of no other person but R, was to do 
cash business only and to remit the proceeds to U, 
after taking out his salary and expenses, it was held 
that the goods weie not subject to execution against 
G. But this principle in regard to conditional sales 
will not be allowed to support mere devices resorted 
to for the purpose of avoiding creditors.” ‘ 

'‘Where an apparent absolute liability on the 
part of the consignee or vendee for the property is 
created by the contract, the sale must be deemed 
unconditional or absolute, though such contract 
declares that it is not, and seeks to reserve title to 
the vendor until payment of the purchase price. 
By a contract entered into between two persons, it 
was agreed that one of them should deliver certain 
property to the other for sale on commission at 
retail prices, and that commission should be the 
difference at which the property was sold and the 
price at which it was billed on the consignments. 
The consignee agreed to sell for cash or to take notes 
in the name of the consignor to be paid for by the 
consignee if not honored in due time. This contract 
was held to bo an absolute sale to the consignee.”-^ 

'l. 'Pfcomau ouExEct'XiONs, I. 511 3. 
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So where wholesale dealers in coffee appointed 
persons designated agents who agreed to sell in the 
regular course the goods consigned, the title to 
remain in the consignor and the goods were to be 
sold in the name of the consignees at their own 
prices and they were to pay for the goods at 60 
days’ credit and to remit the full price at the end of 
that time, whether goods were sold or unsold, it 
was held to be an absolute sale. 

Sometimes the contract is put in the form of a 
lease, whereby the lessee agrees to pay a stipulated 
sum as rent and after making all the payments 
provided for is to be deemed the owner of the 
property. Such a contract is not a lease, but a sale, 
complete or conditional, and this depends on the 
circumstances, When the memorandum of sale was 
“Brighton, July 7, 1873, John MacDonald bought 
of D. McKinney k Son, one rnare for £ 300. Paid 
£ 50. The mare to be paid for August 1st ; if not 
to be returned to McKinney & Son;” it was held 
that the title vested in the purchasers at once.- 
With respect to the construction of contracts 
claimed to be conditional sales the Supreme Court 
of United States said ” The answer to this question 
is not to be found in any name which the parties 
may have given to the instrument and not alone or 
any particular provision it contains, disconnected 
from all others, but in the ruling intention of the 
parties, gathered from all the language they have 
used. It is the legal effect of the whole which is to 

be sought. The form of the instrument is of little 
account-”^ 

1. Freeman on Exkcl'tioxs, 1. 513-15. 

2. I6i(M. 515-6. 

3. Hcryford v. Davis, 102 U.S. 243. 
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Where an agreement -recited the borrowing of 
an aiticle, on condition that if the price named 
should be paid, it should belong to the borrower, 
otherwise to remain the property of the vendor, 
that it should not be removed from any specified 
premises until payment, that if the borrower failed 
to meet any of the payments, the lender might take 
the property, sell it and pay all surplus after paying 
the price agreed upon and the expenses of removal 
and sale, the Court held it was an absolute sale.^ 

A hire-purchase agreement is not an agreement 
of sale until the condition specified therein is 
fulfilled.^ Generally speaking, the ownership of goods 
obtained on hire-purchase system does not pass 
until the last instalment is paid^ and when the 
owner has not exercised his option of purchasing 
them.'* 

Goods are said to be in transit while they are 
in the possession of the carrier, or lodged at any 
place in the course of transmission to the buyer, and 
are not yet come into the possession of the buyer or 
any person on his behalf, otherwise than as being 
in possession of the carrier, or as being so lodged. ' 

1. Freeman on Exkcutions, I. 5] 9. 

2. Singer Mannjachiring Co, Ld,\. Gotind^ {19H) 7 S.L R 
103 = 23 I.C. 801. See also Leon Sawholh v. K,V. Se 7 jne Bros. (1918) 

23 C.W.N, 352 = 50 I C. 476 ; AWirt v. Singer Serving Machine Co,, 
(1919) 52 I.C. 60; Emi\ v. Silas Moses, (1915) 17 Boro L.R 670= 

SO I.C. 649 ; Balasnndaram v. Krishna Aiyar, (1915) 2 L W SS9- 
28 I.C. 633. ' 

3. Srinivasa Aiyangar v. Douglas, (1919) 57 I.C. 62 

4. Singer Uanufavturing Co. v. Kiaz AH, (1919) P.R. 54 = 40 

I.C. 88S ; Ahmad Jan v Singer Sewing Machine Co, (1922) 3 Lah 
Ij.J. 249 = 67 I.C. 638. ' / 

6. IndianContractAcfcdXof 1872), S. 100. For seller’s ri-hfc 

of stoppage etc, see Ss. 10l«l09. 
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Where the transit has ended or before it begins, 
goods consigned through a carrier can be garnished. 

In America, in the course of transit, they cannot 
be garnished, for, “ When the transit has begun, 
it becomes extremely difficult for a carrier to 
ascertain whether it has in its possession goods 
sought to be garnished and the performance 
of its duties to the public must be very seriously 
impaired if it is required of them to make an examina- 
tion for the purpose of suspending the transit of the 
goods garnished or to determine whether it must, at 
the end of the transit, refuse to deliver them and 
hold them subordinate to the rights of the garnishing 
creditor.”^ There is nothing on the law of India 
exempting goods in transit from attachment, though 
the attachment can affect only the interest which the 
judgment-debtor has on the goods. 

A copartner has no right to any specific chattel 
belonging to the firm nor has he any right against 
the firm to take or hold exclusive possession of any 
chattel. The interest of each partner is merely a 
right to share in the proceeds of those chattels after 
all the partnership obligations have been satisfied. 
The creditor of an individual partner cannot 
sell any specific article but only the partner’s inter- 
est in the whole of the partnership assets and the 
purchaser does not acquire the right to hold posses- 
sion of the property purchased as against the other 
members of the firm but only an interest in the 
proceeds after the business of the firm shall have been 
settled. A decree against the firm can be executed 
against firm’s property.^ Under theC.P. Code, 1908, 


1. Fteemin on Executions, J, S07. 

2. Freeman on Executions, I, 519, 529-30. 
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Railway 

property. 


the Court may make an order charging the interest of 
any partner in the partnership property and profits.^ 


Under the Indian Railways Act lb90, “ none of 
the rolling stock, machinery, plant, tools, fitting, 
materials or effects used or provided by a railway 
administration for the purpose of the traffic on its 
railway, or of its stations or workshops, shall be 
liable to be taken in execution of any decree or 
order of any Court or of any local authority or person 
having by law powers to attach or distrain property 
or otherwise to cause property to be taken in execu- 
tion, without the previous sanction of the Governor- 
General in Council. But this does not affect the 
authority of any Court to attach the earnings of a 
railway in execution of a decree or order.”- Other 
properties belonging to Railway companies such 
as surplus lands may be attached.’’ The attachment 
of a Railway station in execution of a decree is not 
illegal, but where the defendant is a Railway Com- 
pany, as to the solvency of which there can be no 
reasonable doubt, the Court will be justified in 
ordering sufficient notice to issue prior to attach- 
ment, unless it sees reason to think that the Com- 
pany was wilfully avoiding performance of the 
decree.'* The creditor may ask for the appoint- 
ment of a receiver and if necessary of a mana- 
ger of the Company ’s undertaking. " If a Railway 

Company has filed a scheme of arrangement with 


559 ; Jatjai 


1. See C.P.G., O. 21, rr. 49—50. and Vol. T. 

Cliundcr v, Istvar Chundcr, (1893) 20 Cal. G93. 

2. Act TX of 3890, S. 13G. Compare Railway? Companies 

Act. 1867, (30 & 31 Viet. c. 27), S. 4. ' ^ 


3. Re nm, Rarnslnj and West Ridinj Junction R Co 
(1888) 40 Ch. D. 119 G.A. 

4. Madras H. C. Cir. No. 8750, dated 20th Dec. 1884. 

5. Raihva 7 s Companies Act, 18G7 (30 & 31 Vic. o. GO), S. 4, 
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its creditors, of which notice has been formally 
given no execution may be issued without the leave 
of the Court until after the scheme has been en- 
rolled or rejected by the court. ^ 


Crops growing and standing are moveable Crops. 

property^ and can be seized as such in execution.'^ 

Where crops have been raised by one person 

on the land of another, under a lease or contract by 

which he and the owner of the land share in such 

crops there is some doubt concerning the nature of 

the interest of the parties and therefore some 

diOiculty in determining when and against whom 

they are subject to execution * In by far the 

greater number of cases the contract of leasing is such 

that both parties at all times have an interest in the 

crops prior to their division as tenants in*common 

thereof and when this is so, Ihe nature of each is 

necessarily subject to an execution against him. 

The question is one of intention to be deterojined 

from the whole contract. If the contract shows 

that it was the intention of the parlies to divide 

the specific products of the premises, the intention 

would seem to be that each should at all times 

prior to the division have a title to his moiety 

of such products. If, on the other hand, the lease 

or contract contains words imposing a personal 

demise or a reservation of a portion of this crop 

as rent, the parties seem to stand towards each 

other in the relation of debtor and creditor, the 

debt being payable in produce and the tenant is 

# 

l7 Ibid. S. 9. 

S-. 2_(13) ; Evans v. iia26)._i B. &jC. 

529; Scorcll y. Boxall^ (1827) 1 Y. & J. 396. Undet the Limitation 
Act, they are treated as immoveable, DevarastUi Narasimham w. 
D«varasttii Veiikinh, (1915) 18 M.L.T. 532-31 l.C. 796. 

3. treemau ou ExLcUTio^iS, 1. 417. 
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the sole owner of the produce until the part due to 
the landlord is segregated and paid to him. Where 
this is the case, the crops are subject to execution 
against the tenant but to none against the land- 
lord. The leasing or contract, taken as a whole, 
may in substance provide that the cropper gives 
his services in consideration or receiving a por- 
tion of the crop. In this event he is regard- 
ed as having possessed of the land merely for 
purposes of cultivating and harvesting his crop ; 
the obligation of the landlord to hiiu is in the 
nature of a debt merely, and he has no title to any 
crop until its segregation and payment to him. 
His interest is not subject to execution.*’ Crops 
grown on leasehold land by the heir of a tenant 
after his death cannot be said to be the tenant’s 
crops and are not liable to attachment.^ 

Debts due to the judgment-debtor are liable for 
attachment. 

A debt, in its primary sense is a liquidated 
money obligation usually recoverable by suit.^ In 
general, says Dlackstone, “ whenever a contract is 
such as to give one of the parties a right to receive 
a certain and liquidated sum of money from the 
other (as in the case of a bond for payment of 
money or an implied promise to pay for goods 
supplied, so much as they shall be reasonably worth), 
a debt is then said to exist between these parties ; 
while, on the other hand, if the demand be of 
uncertain amount, as when an action is brought 
against a bailee for injury done through his 

1. Kidar Nathv. Ganesha Ual, 84 P.W.R. 1916 = 33 I.C, 741 • 
Ahdnl Aeiz v. Sarah Dayal, (1933} 69 I.C. 520. 

3. WehUcr V. Webster, (18G2) 31 Boav. 393; Sabjir v. 

Noordin, (1898) 22 Mad. 139 (144). 
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negligence to an article committed to his care, it is 
described not as a debi, but a claim for damages.’* 

Debts are of two kinds, payable at present and 
payable in future, and are called in England ‘owing 
and accruing’.^ 

A debt which is attachable must be a perfected Debt must be 

p certain and 

and absolute debt, not merely a sura or money pgrfected. 
which may or may not become payable at some 
future time or the payment of which depends upon 
contingencies which may or may not happen." “If 
land of A be held by A subject to an option in B to 
take it at a definite price or sum, the attachment 
must be of the land and not of the price. An exist- 
ing debt though payable at a future day, may be 
attached, whilst a salary, wages, or money claim 
accruing due may not.^ An arrear of rent is a debt* 
and so is money in the hands of a third person 
which he is bound to pay. * Private pensions,** 
annuity given not by any right of maintenance and 
wages of private servants,^ arrears of income due to 
married women, though restrained from anticipation,^ 
are debts when they have become due- A beneficial 

1. Tapp V. JoneSt (1875), 10 Q.B. 591; SHbraHianiain v. 

Arunaekelam, (1901) 25 Mad. 603 (612) P.C. 

2. Haridas v. Baroda Kisliore^ (1899) 27 Cal. 38 ; Webb v. 

Sicnton, (1883) 11 Q.B.D. 578 C.A.; Vyu v. Brown, (1884) 13 
Q.B.D, 199; Howell v. Metropolitan DiHrioi Railway Co., (1981) 19 
Q.BD. 508. 

3. Tiiffuzul V. Raghttnaih, (1871) 14 M I. A. 40. 

4. UiichellN, Lee, (1867) 2 Q.B. 259. 

5. Booth V. Trail, (1883) 12 Q.B.D. 8. 

6. Tuffuztil V. Raghunath, (1871) 14 M.I.A. 40 ; Dhoyrubw, 

Madkiib, (1380) 6 C.L.R. 19. 

7. Ayyavayyar v, Virasami, (1898) 21 Mad. 393 ; Devi Prasad 
V. Lewis, (1908) 31 All. 304. 

8. Hood Barrs v. Heriot, (1896) A.C. 174. But not future 
income, Hyde v. Hyde, (1888) 13 P. D. 166 C. A. ; Re Lumley, 

(1894) 3 Ch. 135 C.A. 
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interest in moveable property, such as the right to 
claim the benefit of contract for the purchase of 
goods, is an actionable claim and is attachable.^ 

An uncertain right in unascertained property 
is nob attachable.^ An annuity terminable on the 
judgment-debtor ceasing to be beneficially interested 
will determine on its attachment and is therefore 
not attachable.'^ So the assets of a judgment- 
debtor as yet unascertained, in a partnership busi- 
ness, which are in the hands of a receiver, cannot 
be treated as a debt, until the ascertainment of the 
share by dissolution of the partnership.** The 
balance, though unascertained, in the hands of an 
agent or vendee payable to the principal or vendor, 
is attachable, ' but a debt incapable of being esti- 
mated or valued such as “ all the claims of Ramnath 
against all his debtors is not.*’ The price payable to 
the vendor on a sale is due when the sale is com- 
plete and is then attachable,'^ but when the price is 
payable on the execution of a conveyance, it is not 
attachable until the conveyance is executed.*^ Where 
money promised as a loan by a mortgagee is net 
advanced in full, the mortgagor is only entitled to 
recover, if anything, damages for non-payment of 
the balance. The non-payment of the loan does not 

1. Jagor V. Bud(je Budge Jute Mills Co., (1905) 33 Cal. 702 ; 
Xobin V, Kenny, (18G5J 5 W.R. Ref. 3. 

2. Bcebce Tukai v. Davod, (1865) 1 W. R. 87 Soo Madho v. 
lUjiiji, (1891) J6 All. 286. 

3. Dia:on v. Rowe, (1876) W.N. 266. 

1. Abbott V. Abbott, (1870) 5 13.L.R. 382. 

5. Madho v. Ram;i, (1894) 16 All. 286. 

6. Tuguzzool V. Rughoonathy (l87l) 11 U.l.A. 10. See Howell 
V. Met. Ry. Co., (1881) 19 Ch. D. 508. 

7. Harshankar v, Baijnath, (1901) 23 All. 161 ; Riahardson 
V. EAnit, (1876) 2 G.P.D. 9 ; Howall v. Metropolitan Dist. Ry, Co., 
(1881) 19 Uh. 1>. 50a. 

8. Ahmaduddin v. Majlis, (1881) 3 All. 12. 
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constitute a debt capable of attachment ^ A mere 
claim for unliquidated damages cannot be attached, 
not can liquidated damages on a verdict until judg- 
ment has been signed.’ 

Even an existing right under which something 
is accruing that will probably become a debt at some 
future time is not sufficient, notwithstanding that 
the amount to become due can be calculated with 
precision; so the future income of a cestui iju! 
trust.^ the income of a married woman due after 
judgment,'* and rent not yet due** are not attach- 
able. 

A salary or other periodical payment of a similar 
nature is as a general rule attachable when it 
becomes a debt and not before.' Fees payable to a 
public vaccinator under contract are attachable as 
soon as the work is performed, although the time 
of payment may not have arrived.** 

Where the debt is in existence, it is not neces- 
sary that it should be immediately payable'’ Where 
an existing debt is payable by future instalments, 
the garnishee order may become operative as each 

1. PtiloltcLwl V, Olt'ind (1908) 30 All. 252. 

2. Randall v. hilligaw, (1884) 12 Q.B.D. 525 ; dohnsm v. 
Diamond, (1885) 11 Ex. 73; Sliaw\'. Sha7i’, (1608) 18 E.T.'420. 

3. Jmies V. Thomson, (1858) 27 L.J. 23. See Golam Mahomed 

V. Indra Chand, (1871) 15 W.R. 34. 

4. Wsbb V. Stcnton, (1883) 8 B.B. 518 C.A, 

5. Bolilho ^ Co. Ld. Gidley, (1905) A. C. 98; Whitley v. 

Edwards, (1896) 2 Q-B. 48 C.A. 

G. Barnett v. Eastman, (1828) 67 Tj.J. ^Q.n.) 517. 

7. Jones V. Thovijyson, (1858) E.B. & K. 63 ; Hall v. Pritcluttt 
(1R77) 3 Q.B D. 215 ; Tejram v. Kvsaji, (1870) 7 B.H.C.R.A.C, 110. 

8. Edmunds v. Edmiindst (1904) P. 362, 

0. Sytid V. Rughoonath, (1871) 14 M I.A. 40 (50) ; S. B. Bns, 
V. Mnthia ChetUj, (1920) 12 Bur. L.T. 247 = 56 I.C. 948, 
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instalment becomes due.^ The possibility that 
before the day of payment arises, the garnishee may 
become entitled to refuse payment is not a sufficient 
reason for refusing to make the order.^ 

If a debt exists, it is not necessary that the 
exact amount of the debt should be stated. If the 
judgment-debtor has delivered goods to a broker for 
sale, the sale proceeds can be attached, though the 
exact amount may not then have been ascertained.® 
So costs ordered to be taxed and paid to the 
judgment-debtor may be attached before taxation.^ 
The debt may be an equitable one and therefore 
moneys actually in the hands of a receiver in an 
administration action on behalf of a legatee are 
attachable/^ 


A fraudulent transfer does not avail against a 
garnishment.'- If a debt due to the judgment-debtor 
has been fraudulently transferred, it can still be 
attached and the claims of the transferee can be 
inquired into in the court of execution.’ 


Claims over which British Courts have no juris, 
diction are not debts liable to be attached, but the 
mere circumstance that the garnishee is at the time 
of the application for execution beyond the limits of 

British India would not of itself render the debt 
unattachable.® 


1. Topy V, (1875) 10 Q.B. 591; Re Cowan's Estate, 

(1880J 14 Ch.D. 638; Jones v. Thompson, (1858) 6 W.R. 413, 

2. Spares V. Fc/nj, (1868) 8 I. U. L. R. 251. 

3. Madhodas v. Ramji, (1894) 16 All. 286. 

4. Fritzpatriok v. Waring, (1883) 13 L. R. Tr. 2 

5. Re CowaWs Estate, (1830) U Ch. D. 638 ; Webb v Stenton 
(1883) 11 Q. B. D. 518. 

6. Freeman on Executions, I. 771. 

7. C.P.C., Order 21, rules 53-63. 

8. Ohamshamal V. Bhansali, (1881) 5 Bom. 249. See »lso 
MiitJwsaini v. Prince Alagia, (1903) 26 Mad. 423. 
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No interest is subject to execution beyond what 
the defendant actually owns, that is, execution is juogmeut- 
limited to that over which the defendant has dis- ® 
posing power exercisable for his own benefit.^ If 
before the service of the writ the defendant has 
assigned the debt due to him, execution is of no 
avail* It is not essential for the purpose that the 
debtor (garnishee) should be notified of the assign- 
ment prior to the levy. A draft takes precedence 
over the subsequent attachment, though not pre- 
sented until after the writ is levied and the interest 
of a pledgee for shares of stock of a corporation 
cannot be diverted by an execution sale under a 
writ against the pledgor, although the pledge was 
not evidenced by any writing nor noted in the books 
of the corporation and the purchaser was without 
notice thereof.”^ 

The English Courts affirm “that a check drawn Chc/]ues. 
by a depositor against his funds in deposit in a bank 
does not operate prior to acceptance as an equitable 
assignment of any part of the fund and hence prior 
to that time, the drawing of the check does not 
prevent an effective garnishment and the rights of 
the garnishee are paramount to those of the check- 
holder whose check has not been accepted or pre- 
sented. These decisions proceed on two grounds : — 

(i) by the drawing of the check the drawer does not 
part absolutely with his dominion over the fund 
drawn against, but may before the actual present- 
ment or acceptance of the check, countermand his 
order by directing the bank not to make the payment 
and (ii) that the bank owes no duty to the payee of 

1. See Freeman on Executions, I. 472 ; The Bank of Bengal 
V. Sarat Chandra, (1919) 4 Pat. L. J. 141 = 48 1. C. 943. 

2, Freeman on Executions, I. 472. 
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the check and may refuse to accept it without in- 
curring any liability to such payee and hence that 
prior to such acceptance, or until payment is made 
of the check, the relations between the bank and 
drawer remain unchanged. When these reasons do 
not exist the rule aforesaid must be inapplicable. 
If from an agreement that a check shall be received 
absolutely as payment or from any circumstance it 
appears that the amount represented by the check 
has, as between the parties, become the property of 
the payee, it cannot any longer be garnished under 
a writ against the drawer because by the ‘garnish- 
ment the creditor can acquire no right which his 
debtor has lost.”^ 

“ The weight of authority is to the effect that if 
the person having the check or draft in his posses- 
sion credited the defendant in execution with the 
amount thereof prior to the service of the writ, so 
as to create between them the relation of debtor and 
creditor, then that the garnishment of the holder of 
such check or draft is ineffective and does not im- 
pose upon him any obligation to surrender it to the 
officer holding the execution or to collect it and pay 
the proceeds or any part thereof, to him and that he 
may on the contrary if he sees proper, collect such 
proceeds and pay them to the defendant in exe- 
cution or make such other disposition of them as 
the latter may direct. One of the reasons some- 
times given for denying effect to the garnishment of 
a bailee or holder of the check belonging to the 
defendant in execution is that it is uncertain whe- 
ther the check will be collected and therefore that 
the liability of the holder of the check to such 
defendant is of that contingent character which is 

1. Freeman on Exfcvtions, I. 863-4. ~ 
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fatal to any attempt to ci'eate a liability by garnish- 
ment proceedings.**^ 

The mere giving of a cheque in respect of 
interest due on a debenture is not a conditional pay* 
ment so as to release the security and prevent the 
debenture- holder claiming on the non-payment of 
the cheque to rank as a secured creditor.* Unless 
the garnishee order nisi correctly designates the 
judgment' debtor and the account which he has 
with a bank, the bank on which the order is served 
need not retain the money of the customer which 
the order is intended to attach.® Where a garnishee 
order absolute has been made against a judgment- 
debtor attaching the judgment-debt it operates as a 
stay of execution as against the judgment-creditor, ‘‘ 
but an order nisi is not.'" 

A debt cannot be attached when the garnishee 
has already given a cheque to the judgment-debtor 
in payment, until the cheque has been stopped^" or 
dishonoured, and the fact that the cheque has not 
been presented makes no difference, for the gar- 
nishee is not bound to stop the cheque.' When an 
order attaching money payable to A and lying in 
the hands of a Government oihcer is served upon 
such ofticer, but he has already delivered a cheque 
to an assignee of A., the cheque becomes com- 

1. Freeman on Executions, I. 787-8. 

2. In re Dejrh ^ Sous LcZ., (1909) 2 Ch. 123. 

3. Koch V. Mineral Ore Sy)idiGate, 54 Sol. Jo, GOOO.A. 

4. Re Common, (1830) 20 Q.B. D. 693. C. A. 

5. Re H. B., (1001) 1 K. B. 91 C.A. 

6. Coheu V. Hale, (1878) 3 Q-B.D. 371. 

7. BhocUv. Jackson, (1885) 1 T.L.R. 151 0,A. ; Bkagwajidas 

Abdid Hmain, (1879) 3 Bum. 49. 
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pletely the assignee’s property and cannot be 
aifected by any subsequent attachment against A.^ 

The debt must be one which the judgment- 
debtor could himself and for his own benefit^ en- 
force.^ So if the debt is due to the judgment-debtor 
in the capacity of a trustee,* or if he had parted with 
his interest by assignment/’ even though with a 
reservation for revocation/ the debt cannot be 
attached. So too a debt due to the judgment-debtor 
jointly with another cannot be attached.^ 

A sum of money held by a trustee upon the 
trusts of a settlement, cannot be attached by a judg- 
ment-creditor of the settlor, for it is not a legal or 
equitable debt/ When money has been paid over 
by a debtor to an agent for the benedt of his credi- 
tors, a judgment-creditor has no right to that money 
in the hands of the agent, as a debt due to the 

1. Arunachalam Chetty v. Soma$uudara7n Chetty^ (1911) 4. 
Bur. Li T. il8=12 l.C. 869 ; Bhaywandas v Abdul Husain, (1879) 

3 Bom. 49 ; .Bence v. Shearyyian, (1S98) 2 Ch.I). 582. 

2. Bauch V. Scvenoakes Railway Co., (1879) 4 Ex. D. ]33. 

3. Webster v. Webster, ^1862) 31 Beav. 393; Chatterton v. 
Wainey, (1381) 16 Ch. D. 378 (381). See also Cole v, Elcy, (1894) 

2 Q.B. 350 ; Badeley v. Consolidated Bank, (1888) 38 Ch. D. 238 ; 
Champion v. Palmer, (1896) 2 I R. 445 (property must be in the 
power of the judgment-debtor without violation of the rights of other 
persons). 

4. Hancock v. Smith, (1889) 41 Ch. D. 456 C.A.; Re SU 7 }tning, 
(1895) 2 Ch. 493 ; Westoby v. Day, (1853) 2 E. & B. 696. 

5. Hirsch v. Coates, (1866) 18 C.B. 767 ; Wise v. Birkenshaw, 
(1860) 29 L.J. Ex. 240; Davis v. Frcethy, (ISQQ) 24 Q B.D. 519 
C.A. (judgment-debt). See also Yates v. Terry, (l902) 1 K.B. 65fr 
G.A. 

6. Roberts v. Jc7ies, (1692) 61 L.J. (Q.B ) 623 ; RunU v. Lo7ig- 
bout'iie, (1892) 8 T.L R. 668. But the tissignment may be void as 
fraud against creditors ; see Edmunds v. Edr/iunds, (1904) P. 362. 

7. Hacdo7ialdv. Tacqvah Gold Hmes Co, (1884) 13 Q.B D. 
535 C.A. ; BeasUy v. Roney, (1891) I Q.B. 509. 

8. V7jse V. Brown, (1884) 13 Q.B. D. 199. 
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debtor.^ Where a judgment-debtor deposited money 
with his solicitor for a purpose which failed and* the 
solicitor, when garnished, set up his claim for a bill 
of costs against the judgment-debtor, it was held 
that the debt could be attached." But where a soli- 
citor held a sum of money to distribute amongst 
creditors pursuant to a deed of arrangement which 
had not been registered and the debtor became at 
the same time liable under a judgment, it was held 
that the money in the solicitor’s hands could not be 
attached as a trust had been created.'* So where a 
balance standing to the credit of the judgment- 
debtor, stockbroker, at his banker's was attached and 
it was proved that all the moneys in the bank were 
received from clients of the broker, it was held that 
the judgment-debtor had no right against the 
balance, as no part of the moneys at the bank was 
the debtor’s own.* 

Contingent debts cannot be garnished. No lien contingent 
can be acquired upon a debt the very existence of 
which is dependent on a contingency for the very 
satisfactory reason, that there is no debt.^ 

In every contract by one person to render 
service to another for a definite term and providing 
for payment therefor, expressly or implicitly at the 
expiration cf such time, it can never be known, 
whether or not the employee will be entitled to 
compensation until the service is fully performed 
and until then the employee will have no right of 
action against the employer. Where a builder had 

1. Hohvrts V. (1892) 40 W.R. 573 ; Huntz v. hongho^irnc, 

(1892) 8 T.L.a. 5G8. 

2. Htnmore v. CamX'hell, (1892) 1 314. 

3. Rnntz v. Longbovrne, (1897) 8 T.L.R. 568. 

4. TIancook v. Smii/i, (1889) 41 Ch. D. 456. 

5. Freeman on Executions, I. 809. 
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contracted to complete some work within a time 
designated according to plan delivered and stipulated 
to pay 3 dollars for each additional day after that 
day, garnishment before the completion of the work 
is ineffectual* Where a conductor of a street railway 
company was entitled to M H wages, but he owed ^£1 
for money received and had in his possession tickets 
for sale for £5 and it was agreed that he was requir- 
ed to account for them in money or by allowing 
their value in reduction of his wages, the company 
could not be garnished, because whether it owed 
anything or not depended upon the contingency or 
condition that the conductor should return the 
tickets in his hands. If the amount to which a con- 
tractor on a railway is entitled for work done under 
his contract is or may be subject to forfeiture for 
diverse causes specified in such contract, it cannot be 
garnished.^ 

Claim against Insurance companies for losses 
against which they have issued policies form a promi- 
nent class of debts not liable to garnishment because 
subject to contingencies. Claims for loss of pro- 
perty destroyed by fire cannot until their adjustment 
be garnished, because they are mere claims for 
unliquidated damages. In most cases, the insurer 
reserves the right to repair or rebuild. In such 
cases until election is made, no garnishment can be 
made. In the case of a life-insurance, the insurer 
cannot be garnished during the existence of the life 
insured, because it is uncertain when or whether 
any sura will ever become due on the policy. In 
some cases the policy prescribes several sundry acts to 
be performed by the claimants, such as proofs and 
certificates. Until these conditions are fulfilled the 


1. Ibid. 811-812. 
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liability is contingent only. But sometimes it has 
been thought that after garnishment the judgment- 
creditor can take measures to complete the cause of 
action against the insurer* If the property insured 
for is itself exempt from attachment, its substitute in 
value given by the insurer will also be exempt.^ 

The nature of the interest in sums accruing 
payable under a Life Insurance Policy depends on 
the terms of the policy. If the terms of the policy 
do not purport to take away the right of the policy- 
holder to the proceeds of the policy, he will be 
entitled to the sum, if payable during his life, or the 
sum will form part of his assets in the hands of bis 
legal representatives if payable after death- That 
is, so long as there is no assignment of the policy 
the ownership of the policy continues in the insur- 
ed himself and his creditors can follow the sum 
when it falls due. But if the terms of policy are 
such that beyond paying the premia, for instance, in 
the case of policies taken out under the Married 
Women’s Property Act, 1874, the insured has no 
more interest in the policy and a trust is created at 
once in favour of the beneficiaries; the sum is not 
part of the insured’s estate and cannot be taken in 
execution against him or his estate. 

In Ishane Dasl v* Go-pal Chandra Dey,^ the 
policy was similarly effected with a Company under 
the provisions of the Married Women’s Property 
Act, 1874 for the benefit of ‘wife and children.’ 
Fletcher J. said “ A policy effected under the 
terms of the section (viz. S* 6 of the Act) by a 
married man coming within the terms of the sec- 
tion ‘ for the benefit of his wife or bis wife and 


1. Freeman on Exkcctions, 1. 817-8. 
(1914) 20 C. L. J. 44=;, 25 1. C. 236. 
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children or any of them/ if they come within the 
terms of the section, is a complete settlement as 
from the date of the policy on the wife and children. 
Thus though there is no obligation on the husband 
to pay the premiums becoming due on the policy, 
the husband could not surrender the policy to the 
office and receive the surrender value thereof.” 
i he Court held that the Act was not applicable to 
Hindus and that the proceeds of the policy vested 
consequently in the representatives of the assured 
and formed a portion of his estate. In Shankar 
VLswanath v. JJmabai^ the policy was granted under 
the provisions of the same Act, for the benefit of 
the wife of the assured, and when a claim was pre- 
ferred by the wife for the amount under the policy, 
the Court said that as the Act did not apply to 
Hindus, no trust was created in favour of the wife 
under its provisions and in the absence of an assign- 
ment in writing under Section 130 of the Transfer 
of Property Act or by signed declaration of trust 
under Section 5 of the Indian Trusts Act, the policy 
formed part of the assured’s estate, “the right of 
action against the Company being in the executors 
or other representatives untrammelled by any trust 
in favour of his wife.” In 0. G. S. Life Assurance, 
Limited v. Vanieddu Aminiraj the policy was 
for the benefit of ‘ wife and children.* Their Lord- 
ships followed Cleaner v. Mutual Reserve Fund 
Life Asaociationi-^ in the view that apart from sta- 
tute a policy in those terms could not by itself create 
an absolute trust in favour of the beneficiaries and 
held that as the Married Women’s Property Act, 
1874 did not apply to Hindus, the policy money 

1. (1913) 37 Bora, 471. 

3. (1911) 35 Mad. 162. 

3. (1892) 1 Q. B. 147. 
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was part of the assured’s estate. But later in 
Balamha v* Krishnayya,^ the Bull Bench declared 
that the Act of 1874 was applicable to Hindu 
married males and that Section G would validly 
operate in the case of Hindu policy-holders. In 
commenting upon the decision in 35 INJad. 1G2, 
White C. J. said “ If the [)olicy liad been in the 
same ferms as the policy in Orleutal (jovcrniaeiit 
Security Life Assurance Ltd v* \ aateddu Aia'uii- 
raju’ and the Company had con traded to pay the 
parties for whose benefit the [lolicy was taken out, 
I think there would have been a trust under the 
section, but the person entitled to enforce the claim 
as against the Company would have been, not the 
daughter, the beneficiary, but, if no trustee had been 
appointed the party in whom, under the section, 
the legal interest vests, viz. the Public Trustee.” 

Property may be in the garnishee’s hands in 
which the defendant has an interest, but the 
garnishee may be under no legal obligation to 
deliver it to him ; as the judgment-creditor can exer- 
cise no greater control over the property in such 
case than the defendant could, the garnishee cannot 
be charged. When, for instance, the garnishee holds 
goods of the defendant in whom is the legal title 
but he holds it as a trespasser, there is no object 
for garnishing-^ 

Money in the hands of a third person, when 
the relation of debtor and creditor does not exist 
between him and the judgment-debtor, cannot be 
attached/^ There can therefore be no garnishment 

1. (1913) 37 Mad. 483. 

ii. (1911) 35 Mad. 162. 

3. Freeman on Executions, 1. 778- 

1. W^bb V. Stenion, (1883) 11 Q.B.D. 518 (520) G.A. 


PropevLy be- 
yond tbo 
control of the 
judgment- 
debtor. 


Debt not 
recoverable 
by judgment 
debtor. 



^Mortgage 

debt. 
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in respect of dividends pa 3 ^able by a trustee in 
bankruptc 3 %^ or by the liquidator of a company,^ or 
in respect of money attached at the suit of the 
judgment-debtor,® or money ordered to be paid by 
the garnishee into Court,' or money in the hands of 
an oliicer of the Court, such as official receiver or 
registrar.^ A garnishee order is not operative 
against the trustee in bankruptcy of the judgment- 
debtor unless completed by receipt of the debt before 
date of receiving order and notice of presentation of 
the petition by or against debtor or commission of 
an available act of bankruptcy.® 

Mortgage debt is not immoveable property 
within the meaning of Order 21? rule 54 but falls 
under Order 21, rule 4() (a).' If the mortgage debt 
is sold the purchaser has the same right as the 
original mortgagee to sell the property as well as 
to enforce the personal liability.® A mortgage 
bond, including in it a personal liability and power 

1. Protii y. Gri-gory^ (1889) 24 Q.B.D. 281. 

2. Mach V. Ward, (1884) W.N. IG ; see also Spence v. Coleman^ 
(1901) 2 K.B. 199 G.A. In Klauber v. Weill, (1901) 17 T.L.R. 344 
G.A., the liquidator did not object to the order. 

3. Cooper v. Lawson, (1890) G T.L.R. 34. 

4. Re G^'cer, (189 ') 2 Ch. 217; HowcU v. Metropolitan District 
RaiUoay Co., (1881) 19 Ch. D. 508. 

5. Leioellyn v. Rowland, (1907) 47 L.T. 433 ; Dolphin v. 
Layton, (1879) 4 C. P.D. 130; Ra Grcensill, {187-2) 2 C.P, 24. See 
SpcHcc V. Coleman, (1901) 2 K.B. 199 C.A. 

6. Vaughan Williams on Bankruptcy, 8th Edn., 237; see also 
Presidency Towns Insolvency Act, (III of 1909) and Provincial 
Insolvency Act, (V of 1920). 

7. Nataraja v. South Indian Bank, Tinnevelly, (1911) 37 Mad. 
57 ; Suhramania v. Subha, (1912) 16 l.C. 816 ; Shah Mohammad v. . 
Lachminarain, (1918) 21 0 C. 400 = 50 I C. 157 ; Chullile Pcetikayal 
Mamviad v. Othvnam l:Iamhiar, (1914) 27 M.L.J. 239 = 2r> LC. 508. 
See contra. Sciva Ram v. Dh(ra Shah, (1913) P.W.R. 79 = ] 8 
1 G. 318. 

8. Taracadi v. Bai Kashi, (1902) 26 Bom. 305. 
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to sell inortp;aged propeity in defa'alfc of releiuption 
constitutes a debt, and is liable for attachment as a 
debt and not as irainoveable piH)perty-^ 'The interest 
of a usufructuary mortgagee in the mortgage can 
be attached; if there is a debt recoverable at the 
tirae from the mortgagor it can be attached as a 
debt by a nrohibitory order" and if there is no debt 
so payable, his interest as such mortgagee in im- 
moveable property can be attached ^ 


*' A judgment-creditor may be a debtor of the 
defendant in execution and entitled to maintain an 
action at law against hitn for the amount of the 
debt. It has nevertheless been insisted that judg- 
ment-creditor cannot garnish a debt due from 
himself to the defendant on the ground that garnish- 
Tuent is an adversary proceeding, to be made effec- 
tive, if necessary, by an action brought by the 
judgment-creditor against the garnished creditor of 
the defendant and that the plaintiff cannot bring an 
action against himself to enforce his garnishment of 
himself, although the debt may be owing from him 
ID a representative capacity, for instance, as an 
administrator or executor from whom the defendant 
in execution was entitled to receive the payment of 
a debt. These technical objections are difticult to 
answer, but without answering have often been 

overruled.”^ 


Debt clue bv 

judgmsnt- 

crcditor. 


1. Dehcndra v. Riipial, (1886) 12 Cal. 546 ; Kasinath v. 
Sadosiu, (1893) 20 Cal. 805; Karimunissa v. Ph'd Chani, (1893) 
15 All. 134 ; Bajdev v. Rainachandr a . (1895) 19 Bom. 121 ; 
'i’ariiadt V. Bai jKas7ii, (1902) 26 Bom. 305; M'tniiaj^pa v. Subra- 
manya, (L895) 18 Mad. 457 ; Nataraja v. Si'Uth hidian Bank, 
(1910) 37 Mad. 51. 

2. Chullile V. Othenam, (1914) 27 M.Tj.J. 239 = 20 I. C. 508 ; 
Ramasami v. Srinivasa, (lOlG) 39 :Mad. 380. 

3. Manilal v. Motibhai^ (1911) 35 Bom. 2S3. 

4. Freeman on Executions, 1. 793. 
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Debt due by a 
co-judgmeDt- 

debtor. 


“ If one of the several judgment-debtors happen 
to be indebted to the others, he cannot be garnished 
on account of such debt because he is not a third 
person within the meaning of the American stat- 
utes. The denial of such* right might with equal 
propriety be sustained on the ground that such 
garnishment is a vain act. The only result which 
could follow from its allowance would be a judg- 
ment against such debtor for the amount of the 
debt due from him to his co-judgment-debtors. But 
the plaintiff has already a judgment against him 
and with like diligence ma}^ make one judgment as 
efficient as two, because the second judgment would 
not entitle the judgment-creditor to seize any pro- 
perty not equally open to levy under the first. 


Debts in suit. 


The mere pendency of a suit for the collection 
of a debt will not place it beyond the reach of 
garnishment process. The general rule is this : 
As long as the proceedings are in such a condition 
that the defendant, by a plea in abatement or other- 
wise, can bring before the Court the fact that the 
debt in suit is attached by a creditor of the plaintiff 
and can then shield himself from the liability to 
make payment both to the plaintiff and to the 
plaintiff’s creditor, so long as the defendant rnav he 
summoned and held as a garnishee- But when this 
state has been passed, the liability of the debt to 
garnishment is in most of the states terminated. 
So a debt in suit cannot be attached after a verdict, 
after default or after an award therefor made by a 
referee. ”■ 


Judgment- Judgment-debts or debts of record can in 

England be sued upon as creating a debt between 

1. Freeman on Execctiohs, I. 850. 

2. Freeman on Executions, 7. 825 — 0, 
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the parties whether or no the Court be a court of 
record,^ but in India such debts merge into the 
decree,^ and are recoverable only as provided by the 
Code.^ The tertns ‘debt' includes a judgment debt 
for the purposes of limitation.'^ Decree is pro- 
perty.'^ 

It is essential that the obligation exis ing 
against the garnishee in favour of the defendant 
should be payable in money. Therfore a deuiand 
payable in store accounts, notes, saddlery, castings, 
in work or labour, in groceries and provisions as 
called for, cannot be reached l^y garnishment- In 
these cases the Court cannot compel the garnishee 
to pay a certain sum of money into Court, fiDr that 
would be to compel him to change a contract tor 
the delivery of specific property or the performance 
of specific services into a contract to [)ay money. 

When a party owing a debt has the option to pay 
it in specific articles ratlier than in money, this 
option continues until a demand for payment has 
been made, without resulting in any couipliance 

T herewith. Before such demand, the obligation 
annot 1)8 garnished.*' 

Every kind of interest, except that of which the property, 
transfer is prohibited by law,"^ in real [Property is 
liable to be be taken in execution. 

1. Anson on Contiucts (9ch E^n.) 374. 

2. Peria^ami v. Krishna, (1901) 25 Mad. 431 (442). 

3- G.P.C., 0. 21, r. 53. Maung Ljtn Bye v. ^^auug Po, (1923) 

2 Uur. Tj.J, 151 (money decree cannot be sold in execution). 

4. RalwiUv. Satgvr, fl^SO) 3 All. 2i7 V.B.; Jatihii^-asad \ . 

Olitilam, (1882) 5 All. 201 ; Fateh Muhammad v. Ooiidl, (13S5) 7 
AH. 424 ; Muhammad Payag. (1894) IG All. 228; Roshaji v. 

Mata Din, (1903) 26 All. 36. 

5. Oholam v. Indrachand, (1870) 15 W.R. 34. 

6. Freeman on Exkcutioxs, I. 804-5. 

7 See for inst-ance, Transfer of Prorertv Act (IV of 1882), S. G. 

11-16 
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Tjands. 


Interest 

tenant. 


Lands may be taken in execution notwith- 
standing a holding thereof adversely to the judgment- 
debtor, if the latter still retains a right of re-entry.^ 
And mere possession without title is recognised and 
protected by law against all but the true owner and 
is subject to execution.^ The purcliaser of such 
interest gets the right to enter and enjoy the posses- 
sion to the same extent as it could have been 
enjoyed lawfully by the judgment-debtor,'^ and is 
entitled in law to tack on the length of his own 
possession to that of the judgment-debtor, to whose 
place he steps in.^ Property of which the judgment- 
debtor has been in possession for 12 years after he 
had filed his petition in insolvency becomes his by 
adverse possession and as such attachable.^ 

of CO- The interest of a co-tenant is liable to execution, 
though it is always liable by a suit in partition to be 
changed from a moiety of the whole lands of a 
co-tenancy to an estate in severalty in some specific 
part thereof or to be entirely diverted by a partition 
sale* The general rule is that the unascertained 
interest of the co-tenant in the common property 
may be attached and that a levy by sale of the 
debtor’s interest in a specific part of the lands 
cannot be sustained*'^ “ If however a levy is njade 

1. See Stija Hosscin v, Monohur, (1896) 24 Cal. 244; Goxiri 
Snnkur v. Abhoycssxtry, (1896) 1 C W.N. xiiv, Mata Prasad v. Mt. 
Aadan A'ftaf, (1899) 3 O. C. 215, 

2. See Specific Relief Act (I of 1877), S. 9 aacl Indian Limitation 

Act (IX of 1903), Art. 144 ; See Golvoli Chnndir v. Ntindo Coomar, 
(1678) 4 Cal. 699 ; Waiib Khan v. Darghi Khan, (i906) 9 O. C. 161 
(such a right is heritable). ^ 

3. Freeman on Executions, II. 897. 

4. Harjivan V. Shivram, (1894) 19 Bom. 620; AH tiahcb v. 
Kaji Ahmed, (1891) 16 Bom. 197 ; Gossnin v. Issur Chnndir, (1877) 

3 Cal. 224. 

5. Suja Hossciny. Monohur, (1896) 24 Cal. 244. 

6. Freeman on Co- tenancy and Pautition, Sec, 216. 
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upon the interest of a co-tenant in an entire parcel 
of land, it will be sustained, although the same 
parties are also co-tenants of other parcels of land, 
all of which might have to be united in one suit for 
partition. For the purposes of sale and conveyance 
whether voluntary or involuntary) each distinct 
parcel of land is treated as forming the basis of an 
independent co-tenancy.*’^ The right, title and in- 
terest of one Hindu co-sharer in joint estate may 
be attached and sold in execution to satisfy a decree 
against him and the purchaser at such a sale 
acquires only the right to compel a partition of such 
share as the judgment-debtor possessed/ It is 
within the power of the Court in effecting partition, 
if in its opinion it can be done with due regard to 
the interests of the other co-parcener, to allot to 
the share of one co-parcener the property which 
that co-parcener has alienated to a third party and 
the Court will endeavour to do so.® 

When the mortgagor has failed to give possession 
of the mortgaged property to the usufructuary mort- 
gagee, the right of the mortgagee for possession 
against the mortgagor is an actionable claim and is 
attachable.^ 

The interest of a judgment-debtor in pro- 
perty held under a contract of sale is mere equity 
and cannot be attached, for an agreement of sale 
creates no interest in or charge on the property 
agreed to be sold.^^ But the right to compel 

"*" ' ' ■ •wm m s * ■■■ «i I ■* 

1. Froeman oq Execl'iions, II. 892-3. 

2. See Vol. 1. 576-8. 

3. Mtinusaniiv. Veerabadraf (J907) 17 M.L.J. 617 ; Z>/ia»too- 
vial V. Mi. Kaim Khainn, (1907) 2 S.L.R. 43. 

4. Rayii v. Ajudhia, (1S94) 16 All. 315 F.B. 

5. Transfer of Property Act (IV of 1882), S. 6-1. Sco Peer 
Mahomed Devji v. Mahomvd Ebrahhn, (1904) 29 Bom. 234 ; Shio- 
raw V. Lalman, (1899) 13 C.P.L R. 163. 


luLere^t of 
mortgagee. 


Property held 
under contract 
of bale. 
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specific performance of the contract to sell is an 
actionable claim and can as such be taken in exe- 
cution,^ but the latter is only a personal right 
against the vendor or his assignee with notice.^ 
Under the law of England, the purchaser, under 
a contract of sale, is regarded as the equitable 
owner of the property from the date of the contract.'* 
The law in America is to a similar effect. When 
the vendee has made full payment and was entitled 
to immediate conveyance he was regarded as a cestui 
qne trust for whom and to whose use the vendor 
was seized ; but when the whole price has not been 
paid, he may not be so and has no beneficial 
interest attachable in execution.'^ These principles 
have now been accepted and followed in India, so 
that a contract of sale even when accompanied by 
delivery of possession creates a right to resist an 
action on title for possession notwithstanding anv 
considerations of equity^ 

Property ecu- “The interest of a vendor who has not yet cou- 

tractefl to bo ^ ^ y -i\ 

boM. vcyed a title to his vendee may bo sought cither 

when he has given poasessiou and received full 


1. Ihulru V. Krishna, (1887) 14 Cal. 241. 

2. Mahadso v. (1898) 23 Bom. 181 ; Oharam’ndi \ . 

Lia'jho.vuJa, (1915) 39 iMaU. 462. 

3. Sugdeii ou Vu^DOI{s Pi'i:ciiASi,r.& (J4th Kdii ), 186. 

4. Freemau ou KXLCUTION&, II. 995. 

5. Hormasji v. Keshav, (1893) IS Bom. 13 ; Karalia v. Man- 
» sukhravi, (1900) 21 Bom. 400 ; Bvgam v. Muhammad, 1884) 16 All. 

314; Tiam Baksh Mughland, (1903) 26 All, 266; Venkatesh \' . 
MaLlapiia, (1922) 46 Bom. 722 ; Gangaravi v La-rmaii^ (1916) 41 
Bom, 498; Santhoyi Amvialv.M, K. Maho^nad, {ld-2'2) ll B.B.R. 
94=65 I.C. 405 ; Vizagapatani Sugar Development Co. v. yiuthU’ 
raina Reddij, (1923) 46 Mad. 919 ; Puchha Lal\. Kunj Behari Lai, 
(1913)19 C.Li.J. 213 = 20 I.G. 803; Khagtndra Nath Sonatan 
Gnha, (1915) 20 C.W.N. 149 = 31 I.C. 987. See also Maho7ned Musa 
V, Aghore Kumar, (1915) 42 Cal. 801 ; Jnon Chandar v. Rajani 


11917) 22 C.W.N. 622 = 41 1,C. SbO \ Gajcndranaik D<y 


Moxdui AshraJ Bvssain, (1922) 27 C.W.N. 159 = 69 1 .C. 707. 
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payment for the property and has therefore no 
beneficial interest therein or when though under a 
binding contract to sell and convey, full payment 
has not been made and he yet retains the legal title 
as security for the payment of his purchase money. 
In either case, it is quite clear that, if the property 
is subject to execution at all, the title acquired by 
the purchaser at the execution sale, with notice, of 
the prior contract of sale, must be subordinate thero- 
to and that the fact that the pui'chaser is in ])osses- 
siou under a contract constitutes sutiicient nutic-e 
thereof, but it may be insi&ttd that as there remains 
the legal estate in the vendor, it passes by the execu- 
tion sale, leaving the vendee to assert his rights l)y 
some e<iuitable proceeding. The prevailing o[nniou 
however is that when the vendor retains no bene- 
ficial interest, the property is not subject to execution 
against him and a purchaser with notice actual oi 
constructive, does not even obtain a legal title, or at 
least, that he may be defeated on bis biinging an 
action at law, although the vendee interiposes no 
equitable defence- If the vendor has received par- 
tial payment and retains the title as security for the 
balance, the case seems, on principle, to he essen- 
tially ditterent. For, in that event, he had l)oth the 
legal title and beneficial interest therein. According 
to better opinion his interest may be taken in exe- 
cution, subject to the rights of the vendee under a 
contract of sale. ' It the vendor had patted with 
his legal title hut retains a lien to secure the 
payment of the balance of the [)urcha3e price, he 
has no interest in the property which is subject to 
execution as real estate. If parties in contemplation 
of the sale and purchase of real pro[>ert\% execute a 
conveyance thereof, and piuiuiasoiy notes for the 


Property 
pending 
confirmation 
of court sale. 
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purchase price are left, both the conveyance and the 
notes, in the hands of a third person, to be delivered 
when the vendor had produced an abstract of title, 
and the title, as therein disclosed, should be ap- 
proved by the depository, the interest of the vendor 
remains subject to execution until the contingency 
has happened, under which a delivery of the deed 
was authorised ; for, until that time, the vendor has 
not parted with any interest in the property, either 
legal or equitable.*’^ 

The interest of a judgment-debtor in his pro- 
perty after sale in execution, until the sale is con- 
firmed, is attachable. During that period, he has 
beneficial as well as a legal estate in it, capable of 
transfer by voluntary disposition and leviable there- 
fore in execution.'*^ The interest of [jurchaser at 
court- sale pending confirmation of sale is not of an 
uncertain character^"' and is attachable, for when the 
sale becomes absolute the property is deemed to 
have vested in the purchaser from the time w'hen 
the property is sold and not from the time when 
the sale becomes absolute From the date of sale 
the auction-purchaser has a good equitable or in- 
choate title to the property sold and when the sale is 
confirmed that title becomes complete and relates 
back to the date of the sale so as to enable him to 

1. Freeman on Executions, II. 924-8. 

2. A'pi?ayav, K^tnhati Bcari, 30 Mad. 214 ; Manikka 

V. Eajagoyala, (1907) 30 Mad. 507. See Bhawani Kanwar v. 
Mathura I rasadf (1912) 40 Cal. 89; Ananthi Lakshmiammal v. 
Kunnanchaud Karth Sankaran Nair, (1913) 24 M L.J. 205 = 18 
I.C. 579. Freeman on Executions, II. 928 ; but see contra, Bazari- 
ram v. Badairavi^ (1697) 1 C.W.K. 279. (Under C.P.C., 0. 21 r. 89 
as to right to set aside sale). 

3. Bhowani Kunwar Mathura Prasad. (1912) 40 Cal. 89 ; 
Zalivi \ . KaUii, (1907) 10 O.C. 273. 

4. C.P.G., S. C5. See also Freeman uu Lnucutionf, II. 994. 
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maintain an action tor injury to the prv:)[)^rty cio^3 1 
in the interval/ 

k leasehold interest is liable to he sold in Leaseboias. 
execution, though the lease contains terms forbidding 
assignment or underletting and providing for re- 
entry on forfeiture; such a prohibition ap])Iies only 
to voluntary alienations and noc to assignments by 
operation of law, taking eft'ect hi iavihim, as a sale 
under an execution.- “A lease is not forfeited,” says 
Freeman ” by any transfer made by operation of 
law, included in which are sales under execution, 
unless it is apparent that such sales w'ere brought 
about by the tenant for the purpose of evading the 
creditors of the lessee against transfer thereof. To 
hold otherwise is in effect to permit the creation of 
valuable interest in houses which may be held by 
them in defiance of the demands of their creditors. 

On the other hand it may be argued that a landlord 
by inserting a covenant of this character in his 
lease, shows that he intends to deal with the lessee 
personally and is unwilling to accept others as his 
tenants and to permit them without his consent, 
to occupy his property and to enforce against his 
protest a sale of the tenant's interest under execution 
is to require him to acce[)t a new tenant contrary to 
the stipulations under his lease ^^nd to suffer the great 

1. Adhnr Chundi v v. Aghore Xath, (lS98j 2 O.W.N. 580 ; 

Bhatoaniv, Mathura Prasad, (1907) 7 C.L.J li ; Padha Kislwn 
V. Hemchandra, (1907) 11 O.W.N. 99.5; Bankc Lat v. Jagatnarain, 

(1900) 22 All. 1G8. See also Yishwxnt v. Govind, (183G) 10 Com, 

453; Chintamaarow v. Vithabai, (1887) 11 Bom. 588. 

2. \ yankatraya v. Shivrambttat, (1333) 7 Bom. 25G {MulL?cni- 
tenure) ; GnUk Nath v. Mathura Nath, (1891) 20 Cal. 273 ; Wazir 
V. Har Prasad, (1912) 13 l.C. G13 ; Kosh ib v. Ajadhar, (1914) 18 
C.W.N. 1182 = 28 l.C. ^37; Promodc Ranjan v, Asiriai Kiimar. 

(1914) 18 C.W.N. 1139 = 20 l.C. 23 ; Shamsuddiu v. Shaikh Amir, 

(1895) 9 C.P.L.R, 134. See also Doe dt Mit'ddnson v. Cart(r, (1798) 

8 Term Rep 57. 
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Temire=. 


Other 

interests 

land. 


loss which may result to him from the dimiuution in 
value of the leased premises, through the bad faith 
or inefficient character of such substituted tenant 

A tenant’s hereditary and beneficial interest 
can be sold,'- but an occupancy tenure not transfer- 
able by custom or usage is not saleable in execution 
except under tlie Rent Acts.^ M’hers a judgment- 
debtor has erected and occupied a mud-house for 
fifty years without reservation by the landholder 
for ouster, that interest is saleable 

Property, though the subject of a suit is attacha- 
ble, though the Court would order its sale at the 
fittest time. A vested remainder,*’ a resulting trust,’ 
or the equity of redemption of the mortgagor in 
mortgaged property*' is attachable. So is a lease 
for a term of years ” or from year to year or a 
rent-charge,"" or a right to get back land from the 
donee.’" A beneficial interesi under a trust can 


1 . Freeman on K7 :f:ci’tiox8, 1.495.6, 

y. Ram-sstir v. GoJamce, 24 W.R. 309. 

3. Biram wOopil-anth, (1S97) 24 C.'il 355; Durgacharanx 

(1809) 26 Cal. 727 ; .Varfaii Lolw. Sa 7 jad Muham. 
mad, (190G) 28 All. 696; Ram Satup v, Kishen Lai, (1907) 29 All 
327. 


4, Doorga Pershad v. Brindahiin, (1871) 15 W.R. 274. 

5. RamaoJunidcr v. Nvnd Lai, (187S) 10 W.R. 132. 

fi. Annciji V. Chan,habai. (1893) 17 Bom. 503. See Laohman 
Prasad v. PaWco Prasad, (1919) 21 O C. 312 = 48 I.C. 398. 

7. Antoas’. Ardcshir,(\S9^) 1 Bom. L.R. £03. For resultiug 
trusts, see Inrlian Trml.. .Act (11 of 1882) Cbap, IX and for interest in 
Irnst funds, Mdvl La1cef\. Pciitrr, (1889) 12 JIad. 250. 

8. r arashram v. G<hind, (1889) 21 Bom. 220 ; Sara'^wali v 
Nabadroip. (1670) 5 E.L.R. 4 50-, Bh„(,gobulty y, SI,amach„rn, 
(18(6) 1 Cal. 337. See 1} hif^rorth Gangin, (1844)3 Have4]G* 
M*inraj v. Dcoi Dyal, (1874) 20 W R. 20. 

9. Jcluis V. linJi, (1900) 1 Cb. 296. 

10. See Bandlndatli v. Login, (1917) 36 I.C, 10C6. 

11 . Sfp Trc/(cu V. .87(7r/, rinOO) Cm. Kliz. 742. 
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be attached’ when the trust is clear and simple,^ but 
not when the trust is also for the benefit of another 
person.® 

A naked legal title, as that of a trustee, cannot Naked title, 
be taken in execution but a legal title if accompa- 
nied by some beneficial interest can be taken. If 
the judgment- debtor has received the property for 
the purpose of immediately conveying it to another 
and does so convey it — the two deeds being really 
parts of the same transaction — he nas never had 
anything beyond an instantaneous seisin and his 
interest is not subject to execution. So where the 
vendor and vendee agree upon a sale and purchase 
of land and that simultaneously with the execution 
of the conveyance, a mortgage shall be executed for 
the purchase price or some part thereof, the two 
instruments when so execiated are regarded as one 
and there is no intervening period between the con- 
veyance and the mortgage, in which an execution 
lien or levy can attach and obtain precedence over 
the mortgage.^ 

Attachment of property includes attachment of Profits, 
the profits thereof, but if after attachment the 
original owner is allowed to remain in possession 
of the property, the profits from the moment they 
find their way in to the owner’s pocket cease to 
be liable for the debt.’’ Profits that have accrued 
due to a cosharer in Zamindari property and are 
recoverable from the lambardar are but future pro- 

1. Rudra Perkashy. Krishna Moktin, (1886) 11 Cal. 241. 

•2. Forth V, Norfolk, {Duke) (1620) 4 Madd. 303. 

‘6. Doe d. Hull v. Grawhite, (1821) 4 B. & Aid. 684; See 
Tyrell v. Paintcn, (1895) 1 Q.B. 202-C A. 

4. See Whitworth v. Gangain, (1844) 3 Hare 416; Potlsv. 

Warwick and Pirminghani Ca 7 ioJ Ntw Co. (1853) Kay. 142. 

5. Krceman on IJ. 895*6. 

6. Ram Cocmar v. Gctind Nath, (1869) 12 W.R. S9l. 

11—17 
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fits and are not attachable.^ A creditor of Bungahi 
is not entitled after his death to attach share of 
offerings made to his heir after Bungahi’s death, as 
the same cannot be treated as property inherited 
by the heir.^ 

Necessary wearing apparel is exempt.’ Wear- 
ing apparel consists of garments worn to protect 
the person from exposure and not articles used for 
ornament merely and includes cloth and trimmings 
purchased and about to be used for the purpose of 
being made into clothing. ® Necessary * is ‘‘ not to 
be understood in its most rigid sense implying some- 
thing indispensable but as equivalent to convenient 
and comfortable. It would therefore include such 
articles of dress or clothing as might properly be 
considered among the necessaries in contradistinct- 
ion to the luxuries of life. Whether an article 

9 

attached is necessary or a luxury may under some 
circumstances be a question for the jury, depending 
on the situation of the debtor, the character and uses 
and perhaps the cost of the article.*’ It is the better 
opinion that a watch is not exempted, though some 
States in America allow an exemption, as household 
furniture or as working tool or as wearing apparel.'* 
The nock-ornament, niangalasidray worn by a 
married woman, during the lifo-time of her husband 
13 regarded as necessary wearing apparel exempt 
from attachment.^ Though the Hindu Law con- 
cedes to the husband a personal right of user, orna- 
ments on the person of a Hindu wife cannot be 

1. Shtr iSingh v. Sri (1908) 30 All. 246. 

2. Hikha Melw. BalwAnt Si ighy (1917) P.L.R. 126 — 42 1.0. 

390. 

3. Set Gangaram v. Parbhn^ (1872) 9 B.H.C. 272. 

4. ’ Freeman on Esecirijoys, 11. 1233-41. 

5. Ai’pa^iav. Taagaynviat (1834) 9 Bom. 106. 
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attached in execution of a decree against her 
husband ^ Cloths, equipment and arms of a person 
subject to the Indian Marine Act are exem[)ted 
under that Act.* 


Tools of artisans cannot be seized in exe- 
cution. The expression is not the ‘ tools ’ of 
dehiors or ‘ tools of trade ’ but of ‘ arti^^ans: So 
when the debtor is not an artisan, his tools cannot 
be saved. Artisan means a mechanic. Opinions 
differ whether a dentist is a mechanic, but a photo- 
grapher is not. A photographer is “an artist not an 
artisan, who takes impressions or likenesses of 
things or persons on prepared plates or surfaces. 
He is no more a mechanic than the painter, who 
by means of pigments covers his canvas with the 
glaring images of natural objects.”^ In America 
the type-writing, serving and printing machines of a 
type-wTiter, tailor and printer and the library of a 
lawyer are not saved from attachment. But a barber 
may be deemed an artisan,'^ but it must be seriously 
doubted whether barbers, who carry on a big trade 
in haircutting, can claim an exemption for all the 
furniture etc., that they keep in their saloons.^ In 
India, a sewing machine has however been exempted 
as an artisan’s tool.'’ The w'ord ‘ tool ’ is ordinarily 
understood as designating something of a simple 
nature and comparatively free from complication.*^ 
Because a mechanic employs an assistant or appren- 


Tools o 

artiP^anR 


1. Tuhran v. Gunaji, (1871) 8 B.H.C.A.C, 129. 

2. See Act XIV of 1887, S. 81. 

3 Freemao on Executions, II. 1214-16. 

4. He is a village artii-an (or village servant). Bee Mad. Act lit 
of 1895, section 3 (4). 

5. Freeman on Executions, 11. 1214. 

0. Vithoha v. Bobu Lai, (1922) 65 l.C. 416. 

7 Freeman on F.xecutions, 11. 1212. 
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tice it does not make him a manufacturer, nor does 
it necessarily follow that the tods used by the assist- 
ant are subject to execution, for the tools used by 
the principal and the assistant may not, on the 
aggregate, exceed the material ordinarily required 
in carrying in the trade. ^ 

An agriculturist is “ a husbandman, one en- 
gaged in the tillage of the ground and making a 
living by it.*’® The term must be construed in the 
strictest sense as applying to a person who earns his 
livelihood wholly or principally by agriculture.^ It is 
not confined to persons who cultivate land in which 
they have an interest either as proprietors or tenants, 
but extends to all persons engaged in the cultivation 
of land.*' 

A person does not cease to be an agriculturist 
because he transferred his land by lease or mortgage 
&c. and his property is protected from attachment.^ 
Where the judgment-debtor’s only source of living is 
not by cultivation of land, he is not an agriculturist.® 
When an applicant for insolvency possessed a zamin- 
dari as well as cultivated land and placed the whole 
property at the disposal of the Official Receiver for 
distribution among creditors, he cannot object after 
the zamindari was sold that he is an agriculturist 
and his house cannot be sold, because at the date of 

1. Freeman on Execctions, II. 1209. 

2. Batida GurSaksh v. Ghula7n, (1S97) 47 P.R. 1897. Freeman 
on Exkcutioxs, II. 1199. 

3. Goui/icZ V. (18S8) 12 Bom. 363 ; Oanpatravi 

V. Lakshman Bao, (1900) 13 C.P.L.R. 30 ; Rubine v. Balwantrait 
(1923) Bom. 12. 

4. Devara Hedge v. Vaikunt Snbaya., (1917) 41 Bom. 475. 

5. Atmolaksao v, Eknath^ (1920) 16 N.L.R. 89=55 I.C. 481. 

6. Suraiigini Deby v. Kedarnath^ (1921) 63 I.C. 681. 
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the application, his chief source of iiicoine was the 
zamindari and not agriculture 

The implements of husbandry of an agricultur- His impie- 
ist aue not attachable. T-hey are such utensils or 
implements as are needed and used by the farmer 
in conducting his own farming operation- ’ Articles 
used for making jaggery are within this description. - 
It was said in America^ “ it was not intended that 
all farming machinery which a farmer may own 
should be exempt, because while he has it chiefly 
for renting it out or in doing work on other farms 
for hire, he still uses it to a small extent on his own 
land. To hold otherwise would enable the farmer 
who cultivates forty acres to invest a large amount 
of money in expensive implements and to hold them 
free and clear of his creditors, though they were 
used but for a day on his own land, and for all the 
balance of the year were rented or hired out to 
others. A reasonable construction should be given 
to the statute and not one which would prevent its 
benevolent design and enable gross frauds to be 
perpetrated under the color of law.’ But in later 
cases a more liberal construction was adopted and 
it was said that “ If a Statute does not impose any 
restriction upon the value of the implements, which 
are by it declared to be exeinpt from execution, the 
courts are powerless to create one. Hence a com- 
bined harvester, a machine of great value, which 
at the same time cuts and threshes grain, is exempt 
under a statute exempting farminfj utensils and 
implements of hushandary ” and “ it would be a 
hard rule upon the debtor to hold that although the 

1. Tej Singh v. Banwan Lai, (1918) 15 A. L. J. 510^-40 I. C. 

544, 

2, Lakshman v. Narhari, (1923) 25 Bom. Tj.K, 1211. 
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property was necessary to carry on his farming he 
wonld forfeit the exemption should he seek to earn 
something with it, after he had ceased to need it for 
his own farming*”^ 


Cattle and seed-grain of agriculturists are not 
absolutely free from attachment. The provision for 
exemption is only intended for the benefit of indi- 
gent agriculturists and an attachment of such cattle 
and seed-grain is perfectly valid, especially when 
the judgment-debtor is able to replace them without 
much inconvenience.^ It is the function of Ihe exe- 
cuting Court to see whether the cattle are or are not 
necessary to enable the agriculturist to earn his 
livelihood.'^ 


Houses and other buildings (with the materials 
and the sites thereof and the land immediately 
appurtenant thereto and necessary for their enjoy- 
ment) belonging to an agriculturist and occupied by 
him are not attachable. Under the Code of 1862, 
only the materials of houses and other buildings be- 
longing to agriculturists were exempted,^ but it was 
held that the exemption covered any house in the 
physical occupation of an agriculturist or his repre- 
sentatives after his death, for the purposes of his 
agricultural calling.^ To invoke the privilege, the 
building must belong to and be occupied by the 
agriculturist, that is, must be ‘ lived in by ’ or ‘used 
for agricultural purposes ’ by the judgment-debtor.® 

1. See Freeman on Exf.cutions, II. 1220-21. 


9 Chakravarthi v. Avivioyavva, (1914j 1 L.W. 519 




117. 

3. Q^d 'MalKVud Taiz ’Mahcvitd, (1920) 13 S.L.R. 210= 
5G I.C. 69 ; G]n>r(y v- Sanwoha. (1921) G1 1 G. 777. 

4. Act Vof 1882, S. 26G (c). 

5. Radhahrisan v. Balvant, (18S3) 7 Bom. 530. See aleo 
Jivcitir V. Hiray (1888) 12 Bom. 363. 

6. Attar Singh v. Bhagwan, (1909) P B. 65 = 2 I.C. 983, 
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The towa resideace of an agncultiu'isfc is not thei’e- 
fore protected.^ 

In determining whether a house is exempt from 
attachment, the requirements of the agriculturist 
must he judged not with reference to the number 
of buildings which he has kept in recent years (for 
he may have been subletting a portion of the land 
in the recent years), but with reference to the 
possibility of his cultivating the whole of the area 
himself. It is sufficient if the house is occupied for 
agricultural purposes.- Where a judgment-debtor 
owned two houses, in one of which he resided and 
in the other he kept his implements and one of the 
bouses was attached, it was held that that the house 
belonged to an agriculturist -and was not therefore 
saleable.’ A vacant site used by an agriculturist 
for storing manure and fodder with no buildin^^ 

O 

erected thereon does not come within section 60 
which is confined to house and other buildings.* 
The superstructure of a house belonging to a 
Bhag in a Bhagdari village is exempt from attach- 
ment under the Bhagdari Act. * 


Where a decree- holder is prohibited from attach- 
ing the building of an agriculturist, he cannot claim 
rateable distribution in the proceeds of the materials 
of the building realised at the suit of the judgment- 
debtor & landlord, for a man cannot be allowed to share 
i n the result of an execution sale of property, which 

1. Ma^ieek Lai v. ManilaZ. (1005)TBom. T..H. 685^ 

2. Bhaiyalal v. Ballahhadas, (1013) 15 N L.R. 83 = 51 I.G. 129 
(Tore IS no connection between clause (U) and clause (j) of section 


3. Skajionv ^lamiduUah {1016) A.L.J . ^33 I.G. 727, 

Sec al=o bh'iiyalaly. Ba,llabhcui,is, (lOlO) 15 N L.K, S33 = 51 I.C. 

4. Jahangir Singh v. Hira, (1017) P. O R. 21 = 39 LG. 92. 

u. Rom. Act TI of 1862. Collector of Breach v . Vcnilal. (1396) 
21 Bom. 58S. > v ; 
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he could not have himself taken in attachment and 
sale under his own decree.^ 

The agriculturist must claim the exemption of 
the building at the time of the attachment and sale, 
and if he does not then do it, he cannot resist a suit 
for possession on that ground after the sale by the 
purchaser.- The burden of proving the necessary 
qualification entitling judgment-debtor to the 
exemption is on him.^ Where therefore a person, 
who is both a Zamindar and a cultivator, wants to 
have his house exempted from attachment on the 
ground that it is a house of an agriculturist, he 
must prove that the main source of his income is 
from cultivation and that he is an agriculturist in 
the strict sense of the term.^ 

In Jankidas v. Sandal^^ the full Bench of the 
Allahabad High Court held that the sale of a house 
of an agriculturist if it had been specihcally mort- 
gaged is not illegal unless he is prohibited by Jaw 
from mortgaging or selling it. The exemption in this 
section CO of the Code enacted against attachment 
does not apply to mortgage decrees and the house 
of an agriculturist, not being a house appurtenant 
to his holding can be validly mortgaged, and be sold 
in execution of a mortgage decree. But if the house 
is so appurtenant, it cannot be sold.*^ 

1. MaMiklal v. Lakha, (1880) 4 Bom. Sco dlQo Bithal v . 
Ham Kishorc, (1900) 23 All. 106. 

2. Pindtirang v. Krishnaji, (1903) 26 Bom. 125. Seo albo 
U 2 ir Biswas v. Haradcb Das^ (1920) 24 C.W.N. 675 = 57 1. C. 249; 
Lala Bam. v. Thahur Prasad^ (1917) 40 All. 680. 

3. Ibkl. Ashviatv.llali v. Ram ^aliomad^ (1916) 20 C.W N. 
874 = 30 I.C- 343. 

4. Jamna Prasad v. Raghunath^ (1913) 35 All- 307. 

5. (1911) 34 All. 25 F. B. ; BJiogwandas v, Bathibhai, (1879) 
4 Bom. 25 ; Jankidas v. Sa-iidal, (1915) 13 A.L.J, 646 = 301.0. 549; 
Nirbhay Pal., v. haUon, (1918) 451. C. 64G. Sec aho Bvdhi Mai 
V. Bhati, (1911) 9 I.C. 823. 

6. Niadar v. Sa^it Khan, (1920) 51 I.C. 553. 
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A mere right to sue for damages is not attach- 
able,^ To ‘ sue * implies the taking of any legal pro- 
ceedings in matters of any kind and does not 
necessarily imply institution of a suit by means of 
a plaint referred to in the Code of Civil Procedure*^ 
The object of the prohibition is to discourage traffick- 
ing in speculative litigation, bordering on the pre- 
cincts of champerty and maintenance. Accord- 
ingly it has been held that a right to sue to set aside 
a sale,^ to recover mesne profits/ to recover compen- 
sation for the wrongful attachment of moveable 
property in execution/ to recover damages from an 
agent/ and a right to appeal/ cannot be trans- 
ferred. So is a claim for damages for breach of con- 
tract after breach,® even though the breach was in 
respect of the discharge of an obligation binding on 
the transferee/ or for use and occupation after the 

1. Seo Tafazid v. Raghumfh, (1871) 14 M.I.A. 40; 
Mtdiammad v. S. C. Chtitnicr, (1909) 3G Cal. 345; Prasaniia 
Kumar v. Asutosh, (1913) 18 C.W.N. 460 = 20 I.G. 685 ; Shah-ukh 
y,Sheo Prasad, (1918) 4 O.L.J. 425 = 41 1.0. 434 ; Got^ala v. Hama- 
swami, (1910) 21 M.L J. 153 = 6 I.G, 290 ; Qopala Iyer v. liayna- 
swamy Sastriyal, (1911) 22 M.L.J. 207 = 10 1.0. 320; Nakhola v. 
Kokayya, (1923) 69 l.C. 238 ; Qordliandas v. Firm of Gokal Khatoo, 
(1924) 78 l.C. 409. 

2. Rama v. Shamrao, (1904) 7 Bom. L.R. 135. 

3. Carapiet v. Panna Lai, (1870) 14 W.R. 152. 

4. Shy amohand Y. Land Mortgaye Bank oj India, (1883^ 9 
Cal. 695 ; Kocherla Seiamma v. Pillala Vcnkatramayya , (1913) 38 
Mad. 308 ; Durgachandra v. Koilashchandra, (1898) 2 C.W.N. 43. 
See C/iidambaram V. Doraiiiyamt, (1916) 31 l.C. 473 but not for 
arcears of reut; Kawiha Suryanarayana v. Yaruaala Vcnkayya, 
(1923) 70 I.G. 38. 

6. Pragi Lai v, Fatehchand, (1883) 5 AU. 207. 

6. See Varahaswamir, Raniachandra, (1913) 38 Mad. 138. 

7. Bipro Pratapv. Dcnarain, (1865) 3 W.R. Mie. 16 ; Oolam 
V. Indrachaiid, (1867) 10 W.R. 34. 

8. Janglimal v. Pionetr Flour Mills, (1914) P.R. 106 = 27 l.C. 
110. See also Hirachand v. Ntvichand, (1923) 47 Bom. 719. 

9. Govindaswami w, Rama&wamy, (1910) 30 M.L.J. 492 = 34 
1 .C. 6, on arreal Irom (1915) 31 l.C 604 
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lease expired.^ A right to recover goods is a per- 
sonal claim and cannot be transferred. Where the 
document provides for damages in case the goods 
are not returned, a claim for damages is a mere right 
to sue.^ Where a mortgagee does not pay the 
consideration in full, the mortgagor can only re- 
cover damages for non-performance of the contract 
and the balance due from the mortgagee is not a 
debt.^ 

But an actionable claim or a chose in action 
if it includes any substantial interest beyond a mere 
right to litigate, can be the subject of a valid trans- 
fer/ and as such of attachment in execution. An 
actionable claim means a “claim to any debt, other 
than a debt secured by mortgage of immoveable 
property or by hypothecation or pledge of moveable 
property or to any beneficial interest in moveable 
property notin possession, either actual or construc- 
tive of the claimant which the Civil Courts re- 
cognise as affording grounds for relief, whether such 
debt or beneficial interest be existent, accruing, 
conditional or contingent”. To constitute an action- 
able claim, the matter must be one in respect of 
which a cause of action has already arisen and 
which subject to procoduro is ready to be enforced 
by suit.*" 

A claim for specific performance of an agree- 
ment to sell,'' the right under a contract for the pur- 

1. Gopala V. Baviaswainij {lOlO) 21 M.L.J. 153 = 6 I.C. 290. 

2. . Nahhola v. Kokaya^ (1923) 69 I.C, 238. 

3. PhulchaMd v. Chandmal, (1908) 30 All. 252. 

4. See Transfer of Property Act (IV of 1882), S. 130. 

5. Ibid. S. 3. 

6. Slnb Lai v. Azmattdla, (1896) 18 All. 2G5 F.B. See 
Vhatiramoni v. Rajcndra Kumar y (1918) 42 I.C. 390. 

7. Aktar Beg v. Uagnawazy 78 I.C. 87. 
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chase of goods, ^ the right of a tenant to compensa- 
tion in Malabar against the landlord,- the right of a 
usufructuary mortgagee to obtain possession,^ and 
the right of the vendor to receive the purchase 
money after he has completed the sale,"* are choses 
in action, transferable and attachable. 

The transfer of the right to catch elephants 
entrapped in a pit on one*s land, and to sue for the 
recovery of the elephants, if any, from any person 
in possession of them was held to be moveable pro- 
perty. So the transfer of ownership in immoveable 
property is not a transfer of an actionable claim 
though the owner is at that date out of possession.^ 
Likewise is a claim which has ripened into a decree 
not an actionable claim, and so is a right to recover 
the profits of a partnership.^ 

A right of action in respect of a tort or breach 
of contract resulting in injuries wholly to the person 
or feelings of a person is not assignable and as such 
not attachable f so are claims for damages for 

1. Nilahar v. Magnira7n, (1875) B.P.J. ]G2 ; Parsing Rao v. 
Magniram, {ISll) B.P.J. 22G; Rudra Parkash w Krishna Mohmi, 
(1S86) 14 Cal. 241 ; Venkatesiv^ran v. Raman, (1916) 3 L.W. 435 = 
33 I C. GOG ; The Official Assignee of Bombay v. Firm of Chandnlai , 
(1923) 76 I.C. 657." 

2. Vasiideva v. Damodaram, (1399) 22 MaJ. 86 ; Achuta v. 

(1884) 7 Mad. bi6 ; An'intha Bhatter y, Anantha Bhattcr, 

(1918) 36 M.L.J. 92=48 I.C. 705, (right to improvements of mulgeni 
tenaot). 

3. Rani v, Ajndhia Prasad, (1894) IG All. 315 P.B. 

4. See Ahmed Vddin v. Majlis Rai, (1880) 3 All. 12. 

5. Ramakrishna v. Kukikal, (1887) 11 Mad. 445. 

C. Modun Mohun v. Fattnrunnissa, (1886) 13 Cal. 297 ; Mata 
Prasad V. A/£. Andan Knar, (1899) 3 O.C. 215, 

7. Afzal V. Ram Knmar, (1 885) 12 Cal. CIO ; Dagadu v. Vanji,^ 
(1899) 24 Bom. 502; Go-pal v. Joharimal, (1891) IGBom. 522 ; Delhi 
^London Bankv. Pertah, (190G) 28 All. 771 FB.; Garjadiny. 
Syed, (1907) 10 O.C. 136; Ilari Prasad v. Koda Marya, (1917) 1 
Pat. L.J. 427 = 37 I.C. 993. 

8. Srinaih v. Kauhaiylal, (1924) 75 I.C. 817. 

9. Th^ Opicial Assignee of Bombay v. Firm of Chandulat, 
(1923) 76 I. C. G57. (It will not pass to the official assignee in ban- 
kruptcy.) 
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assault or libel. Regarding the right to recover 
damages for fraud and wrongful attachment, Turner 
C-- J. said “ I do not hesitate to say that in my 
opinion, the right to complain of a fraud is not a 
marketable commodity and if it appears that an 
agreement for purchase has been entered into for 
the purpose of acquiring such a right the pur- 
chaser cannot call upon this court to enforce 
specific performance of the agreement. Such a 
transaction, if not in strictness amounting to main- 
tenance, savours of it too much for this court to 
give its aid to enforce the agreement.”^ 

Bight of personal service is not attachable.^ 
A priestly office with emoluments,^ jyotishi vritti 
or a similar vritti or office,^ right of worship 
of a Hindu idol/ and a right to the surplus 
profits of a Shebait® cannot be sold in execution. 
Jatribalis of Gayawals are merely entries of 
names and addresses of pilgrims and repiesent the 
claim of the Gayawal for personal service and are not 

1. Pragilal v. Fateh Chand, (18S2) 5 All, 207. 

2. C P.C., S. 60 (1) (b). 

3. Mallika v. Eatamnaiii^ (1897) 1 C.W.N. 493 ; Ktippa v. 
Dorasaniit (1882) 6 Mad. 76; Karasimha v. Anantha, (1881) 4 Mad. 
39; Jhummoii v. Dinoonath^ (1871) 16 W.R. 171; Narayanav. 
Ranga^ (1891) 15 Mai. 183 ; Paragi v. Gzuri Shankary (1919) 9 
C.L.J. 157 = 51 1.C. 86; Dtirgai)rasacl v . ShambhUy (1919/ 41 All. 656 
on appeal from (1918) 43 1. 0. 650 ; Bahnnka'ul v. MadanChotiay 
(1920) 1 Pat. Ij.T. 75=55 I.C. 175 ; Neti Anjaney^dn 7. Sri Veim- 
gopal Rice Milly (1922) 45 Mad, 620 (Swastivachanara service). 

4. Gancih v. Shankar, (18^6) 10 Bom. 395 ; Govind v. Rama- 
krishna, (1837) 12 Bom. 366 ; Rajaram v. Ganeshy (1898) 23 Bom, 
131 (a vritti can be sold in execution if expressly ordered in thedecree) 
[dissenting from Sadasiv v. Jayantbai, (1883) 8 Bom. 185]. 

5. Dtibomisser v. Srinibas, (1870) 5 B.L.R. 617 ; KaleeGhurn 
V. Bungshee, (1871) 15 W.R. 339. 

6. Juggernath v. Kishen Pershady (1867) 8 W.R. 226 See 
Puncha Thahur v. Bindeshri, (1916) 43 Cal. 28; also Ashutoshv, 
Dnrgaohurn, (1909) 36 Cal. 504, 
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attachable, though such Jatribalis are sold at fancy 

prices and have a njarketable value. ^ 

Personal contracts are not assignable and as Personal con- 

j • I • trictSi 

such not attachable.^ Where contracts involving 
personal obligation in the contractor are said not to 
be assignable, what is meant is, not that contracts 
involving obligations special and personal can be 
assigned in the full sense of shifting the burden of 
the obligation to a substituted contractor any more 
than where it is special and personal, but that in the 
first case the assignor may rely upon the act of 
another as performance by himself whereas in the 
second he cannot. So when the consideration has 
been executed afad nothing more remains but to en- 
force the obligation against the party who has 
received the consideration, the right to enforce it can 
be assigned and can be put in suit by the assignee 
in his own name after notice.^ But the assignment 
to a person of the right to recover damages for 
breach of a contract is invalid in as much as such an 
assignnaent amounts to merely a right to sue which 
it is the policy of the law to discourage.*^ If in such 
a case however an assignment is made before the 
breach occurs, it would not be open to any objec- 
tions, though the assignee may have expected the 
breach and recovery of no more than damages. The 
reason is that in the one case what is sold is the 
benefit of a contract, while in the other the proper- 
ty sold is a mere right to sue for its breach which 
the law condemns. 

» — ^ ■ — — — ^ 

1. LachmanLalw. Baldeo Lai, (1922) 3 Pat. L.T. 603 = 68 

I.C. 944. 

2. See Karan Khan v. Dangnshti, (1919) 47 I C. 902. 

3. Tolhurst v. Associated Portland Cement Manufacturers Ld., 

(1902) 2 K.B. (660). 

4. Alen Mahomed v. S.C. Chunder, (1909) 36 Cal. 345; Goi^ala 
V. Eamasami, (1910) 7 M.Ij.T. 220 = 6 I.C. 290. 
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Executory 

contracts. 


Executory contracts are not assignable to third 
parties and the latter cannot sue for the perfor* 
mance of these contracts, but if the contracts are not 
of such a personal character that their performance 
cannot be claimed except by the original parties 
themsalves, the benefit of the contract will pass to 
the assignee and he can have the benefit, so far as 
they are consistent with the rules of procedure.^ 

Where subsequent to the conveyance by three 
brothers of their lands to a person, the vendee agreed 
to reconvey the lands to him if within a specified 
time he without the help of the others and by his 
own earning paid the sale price, and the assignee 
of the right of that vendor under this agreement 
offered the price and sued for the reconveyance, 
it was said that the agreement created a contract 
personally with one of the vendors which was not 
assignable and the assignee was held to have 
acquired no right against the vendee.- 

A contract by which a person bound himself to 
purchase goods of a specified quality from another, 
undertaking not to purchase them from any other 
merchant for a certain time, is a contract of a 
personal nature the benefit of which could not 
be claimed by the purchaser’s assignee.^ If a 
painter, singer or sculptor is engaged to do a 
service, it is obvious that the obligation to do the 
service cannot be assigned. So is a lawyer incapable 
of assigning his benefit.^ Such too are contracts 
between master and servant or principal and agent- ^ 

1. Jiwan V, Raji Oosman, (1903) 5 Bom. L.R. 373; Vcnkatcs- 
vara v. Raman, (191G) 3 L.W. 435 = 33 I.C. 69G. 

2. Uthaiidi v. Rxgavachari, (1905) 29 JIad. 307 ; Siial PtrsUad 
V. Luchmi Pcrsad, (1883) 10 I. A. 129 ; Rama Kant v. Kali Jnj, 
(1911) 11 I.C. 124, 

3. Kemp v. Baersclvian, (1906) 1 K.B. G04. 

4. Birju V. Mahammad, (1889) A. W.N.18. 

5. Farrojo v. TVi/son, 4 C.P. 744, 
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Contracts based on personal considerations are 
therefore not assignable without the consent of the 
debtor or other party to contract/ and such con- 
sent would operate not as validation of an invalid 
business, but as a novation of the contract. 

The rule in India as to the assignability of 
executory contracts for the purchase and sale of 
goods is that the benefit of such a contract can be 
assigned, understanding by benefit the beneficial 
interest under the contract and the right to enforce 
it, subject to two qualifications that the benefit is 
not coupled with any liability or obligation that 
the assignee is bound to discharge and the contract 
has not been induced by personal considerations or 
qualifications as regards the parties to it.^ 

nights which the judgment-debtor has the option Persoaal 
of enforcing or not, that is, which depend upon his 
personal volition, cannot be garnished. So is the 
right to manage a public choultry,^ or a right to 
residence. ‘‘ A judgment-debtor having a right to 
re-enter for condition broken,^ or to disaffirm a 
conveyance made by him while a minor is not 
seized of any present estate- Whether he will 
in future become seized of an estate is depen- 
dent on his volition ; so is the right to recover 
usurious interest paid. These are personal pri- 

1. h^amasivaya v. Kadir, (1S93) 17 Mad. 16S. 

2. JaS-^r V. Budge Budge Jute Mills Co., (1906) 33 Cal. 702 ; 
l^atnu Y. HansraU (1906) 9 Bom. L.R. 114 ; on appeal, 9 Bom. 

L. R. 838. 

3. V. S/mmrao, (1904) 7 Bom. L.R. 135 ; Alagay-pas, 
Sivarama Sundara, (1895) 19 Mad. 211. 

4. J^anak v. Kisheut (1900) P.R. 8; Salakshi v. Lakshmayccy 
(1908) 31 Ma^l. 500. 

5. Soe Tivinsfer of Property Acfc (tV of 1832) , S. 111. Vaguran 
V. Rangayyangavy (1891) 15 Mad. 125. 
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vileges and cannot pass by a sale in execution. 

The same principles lead to the denial of 
a right to garnish a stock-holder in a corpor- 
ation who has not paid in full the amount subscribed 
by him to its corporate stock where bis duty to 
complete such payment is by law dependent upon 
assessment or call therefor being nmde by the 
corporation. No cause of action exists against him 
in the absence of such call or assessment and 
garnishment is a proceeding that can neither compel 
the requisite action by the corporation or make its 
absence immaterial.”^ 


It is sometimes contended that where the 
minor had a right of action to avoid an alienation for 
three years after he became a major if he had been 
alive, the reversioner is entitled on his death to avail 
himself of such action and to prove those circum- 
stances which would tend to show that the alienations 
would not have bound the minor. The right to 
affirm or disaffirm an alienation, made for instance 
by a natural guardian, can be exercised only at the 
discretion of the ward. Such a right is personal to 
him and cannot be called in la\^ property that can 
devolve on his heir by right of succession and it can- 
not therefore be sold in execution of a decree against 
the heir.'^ In Narayana Reddi v* Kamakshi Amviali^ 
the minor plaintiff' sued for the recovery of the 
property alienated by the will of his father on the 
ground that the property belonged to the joint 
family and could not have been the subject of a 
testamentary disposition by bis father and when the 
minor died pending the suit his reversioner was 


1. Freemao od Execi I. 603, 890. 

2. SoG Uvihiniumara v. Anthonij^ (1915) 38 Mad. £07 (S77). 

3. (1914) 27 W.L.J. 074 = 27 I.C. 306. 
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allowed to continue the suit. In that case if the 
fact that the property alienated was joint family 
property was true the will would be void, the donee 
under the will would acquire no title at all by the 
bequest and in spite of that will the title would 
continue in the minor. That is, the minor never 
became diverted of the property legally and at his 
death the title was in him and could descend to his 
heir at law on his death- But if the minor had 
already become divested of the property by an 
alienation which was only voidable at his option, 
no title would remain in him at his death for 
succession or attachment to operate upon. Their 
Lordships clearly appreciated this distinction and 
would not approve of the argument that in the case 
before them the cause of action was in any way 
personal to the minor. They did not lay down, 
that in cases where the right of suit as here is per- 
sonal to one and the chance of suit can only be at 
his discretion, such a right can pass from him to 
any other. If the minor lives on for 19 years and 
a creditor seeks to execute a decree obtained against 
him against the property alienated by his natural 
guardian during his minority, such property cannot 
be subject to seizure in execution. 

It would seem that when once the personal 
volition finds expression and the person entitled to 
make the choice exercises his mind in favour of as- 
serting his optional right, the position is different 
and the transferee of the property or the reversion 
in it to which the right appertains, will have the 

benefit, so that such property would be attachable 
in execution.^ 

n .. ^<^^^d<iyyanQar, (1891) 15 Mad. 125 : In re 

^ Co., 22Q. B.D. 194. 

U-19 
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Stipends and 
gi-atuities. 


Political 

pension. 


Stipends and gratuities allowed to pensioners 
of the Government, or payable out of any service 
family pension fund notified in the Gazette of India 
by the Governor-General in Council in this behalf, 
and political pensions are exempt.^ 

A pension is a periodical allowance or stipend 
granted, not in respect of any right or privilege, 
perquisite or office, but on account of past services 
or particular merits or as compensation for dethron- 
ed princes, their families and dependants.^ A 
pension which the Government of India has given 
a guarantee that it will pay, by a treaty-obliga- 
tion contracted with another foreign power is in 
the strict sense a political pension.” An allowance 
payable by the Government of India to the member 
of the family of the King of Oudh and his heirs in 
perpetuity under an arrangement of 1882 is a 
political pension.^ So are the allowances granted 
to the members of the Mysore Eoyal family,^ to 
the descendants of the Nawab of Carnatic^ and to 
the Candyan princes of Ceylon.*^ A political pension 
is what is granted for reasons of State, so that a 
mere grant of land free of revenue or at a favour- 
able rate as a reward for good service rendered to 
Government is not a pension, for ‘ pension,' im- 
plies the periodical payment of money under sec- 

1. C. P. Code, S. 60 (1) (g). 

2. Amna Bibi v. Ndjtnunnissa^ (1S09) 31 All. 382 ; Secretary 
of State V. Ehemohand, (1869) 4 Bom. 432 ; Bansi Ram v. l^ara^ 
sinf^/ta, (1914) 24 I.C, 805 ; SakinaBaiv, Kaniz Fatima Begum^ 
(1915) 22 C.W.N. 577 = 47 I.O. 632 P.G. 

3. Bishambar v. Imdal Ali^ (1890) 18 Cal, 216 P.C., ; Jafar 
Mirza v. Bhagwan Da$^ (1898) 1 O.C. 170, 

4. Mahomed v. Mahomed^ (1867) 7 W.R. 169. 

5. Mahomed v. Comandur ^ (1862) 4 M.H.C. R. 277. 

0. Muthusanii v. Prince Alagia^ (1903) 26 RTad. 423, 
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tion 8 of the Pensions Act/ A grant of land by 
Government for political considerations to a person 
as an absolute estate is not a political pension and 
the land so granted is not exempt fiom attachment 
in execution of a decree." 

A political pension is personal and excludes 
grants made for religious or charitable pur[)oses.* 

The provisions of the Pensions Act, 187 J arc 
not therefore applicable to endowments like the 
Matam service inam, or Yanmia allowance which 
is primarily a grant for the maintenance of a 
religious endowment although beneficial to the 
family who administer it.'^ 

A political pension may take the form of Jagir, 
which is the part of land revenue^ construed pruna 
facie to be an estate only for life, althougli it may 
be granted on such terms as to make it hereditary.' 

A Jagir when in the nature of a political penson is 
exempt' but not otherwise.^ 

The Pensions Act authorises the transfer of Tensions 
Act. 

1. Lachvii Narain v. Maku^id, (1904) 20 All. 017 ; Balwant v. 

Secretary of State, (1905) 29 Bom. 480. 

2. Fatima Degam v. Sakina Bibi, (1915) 36 All. 318 (Rights 
of the grantee and descendants should be determined by reference to 
the original sanad). 

3. Secretary of State v. Abdul Hukkim, (1880) 2 Mad. 294 ; 
Venkateswara Secretary of State, (1908) 31 Mad. 12. See aBo 
Stibramanya y. Secretary of State, (1887) 6 Mad. 3G1 ; BahauddUi 
V. Mofi, (1878) P.R, 270. See contra Vyan7£a;i v. Sarja, (1891) IG 
Bom. 537 ; Miya v. Sayad, (1896) 22 Bom. 49G. 

4. Kolandaiy. Sankara, (1881) 5 Mad. 302; AttavuUa w 
Oeusc, (1888) 11 JIad. 283. 

5. Muhamviad v. Lachminath, (1906) P.R. 95. 

6. Gulabdas v. Colkctorof Surat, (3878) 3 Boro. 186 T.C. 

7. Shankurdas v. Ba&ant Singh, (1890) P.R. 133; JinFont 
Singh v. Asa Ram, (1893) P.R. 47 ; Na7f:ab Abdulla v. Kiiddan 
Mai, (1894) P.R. 4 ; Bansi Ram v. Narasingha, (1914) 24 I.C. 805. 

8. See Jijwala Singh v. Dwarka Das, (190J) P.R, 92. 
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pensions therein specified^ and such pensions though 
political are transferable and as such attachable/-^ 
Where the decree sought to be attached was passed 
before the Pensions Act came into force, the appli- 
cation was held not barred for want of a certificate 
under b, 4 of that Act.^ When the assessment on 
an hbari tenure was raised but the Government as 
a matter of grace assigned certain shares of the 
increment to certain persons, it was held that those 
shares were profits of property and not a pension.** 

Gratuities allowed by Government as bonuses, 
whether they are allowed to pensicjners or granted 
in consideration of past services are exempt.^ So 
will be a bonus granted in addition to pension.® And 
likewise will be arrears of pension accrued due at a 
pensioners death.' A Zora garas hak is not a 
pension,® nor are lands granted by the Government 
for services rendered but not revenue-free.^ So 
is an annual sum paid by the Government as 
compensation for loss caused to the grantee by the 
resumption of rent-free lands. 

Every grant made for past service is not a pen- 


1. Act XXIII of 1871, s. 7. 

2. Sahibunnissa v. Hafiza^ (1887) 9 All. 91?. 

3. Secretary of State v. Khzmclia^id, (1860) 4 Bom. 432. 

4. Balkrislma v, Goviihd Rao, (1892) A.W.N. 161, 

5. Bawaiidas v. Bamoaridas, (1884) 6 All. 173. 

6. See Kka&im v. Carlicr, (1882) 5 Mad. 272 (It was attachable 
bcfoic l&t June 1882, as ‘ bonus ’ was uot thou a ‘pension ’) ; also 
Subraya v. Velaymla^ (1906) 30 Mad. 153. 

7. Valla Thamburalti v. Amijayki^ (1902) 26 Mad. 69. 

8. Dharamdas v. Hafasjij (1894) 19 Bom 250. 

9. Lachinarasu v. Unhand, (1904) 26 All. 617 ; BaJakrishna 
y.Goidnda R<u}, (1892; A.W.N. 161 ; ^»«na5i6i v. Najmunnissa, 
(1909) 31 All. 382. 

10. Jiban V. Sripaticharan, (1901) 3 G.W.N. 665 ; Subraya v. 
Vtlayudut (1906) 30 Mad. 153. 
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sion within the meaning o£ the Pensions Act/ The 
Act draws a distinction between pensions and grants 
of money and land revenue- 

The privilege of exemption attaches only to 
pension as such. When therefore the amount of 
the pension due has been paid into a bank to the 
pensioner’s account it luay be attached, though a 
mere crediting of the pensioner’s account with the 
amount by the bank is not sufficient.^ W'here the 
pension is commuted, the commutation money is 
apparently attachable-^ 

Private pensions, as distinguished from those 
granted by the Government, are either ‘ debts ’ or 
‘ property belonging to the judgment-debtor ’ and 
can be attached as such, but not before they have 
become due and payable. Such are pensions 
granted by Bailway Companies to their servants.** 
A gratuity paid by a University for services rendered 
is not a iTension granted by the Government and is 
not exempt. It constitutes a debt and can be 
attached even before it becomes due. - 

Allowances (being less than salary) of any 
public officer or ot any servant of a Bailway Com- 
pany or local authority while absent from duty are 
now wholly exempt. The Code of 1882 did not 
deal with these allowances, so that they were held 

1. Jagirdar Ram Rao v. Kottippi Thimmarcddi, (1919) 11 
L.W. 398 = 54 l.C. 33 ; Hubraga Mtidaii v. Vclagudlui Chtttxj^ (1906) 
30 Mad. 163 ; Satrciary of States. Khcm Cliaiul, (1860) 1 Bom. d3‘J; 
Rama Iyer v. Secretary of State, (1909) 20 M.LJ. 88^ 1 l.C. lOo. 

2. Jones & Co. v. Coventry, (1909) 2 K. B. 1029. 

3. Crowe v. Price, (1889) 22 Q.B.D. 429 C A. 

4. Blioyrvbv. Mahub, (1880) G G.L.R. 19; Syed Tnffazalv. 

RaghunalJi, (1871) 14 M.l.A. 40 ; Jiarsankar v. RajnatJt, (1901) 23 
All. IGl. 

5. Malwmcd Abdulla v. Jivan .Val, (1921) 75 l.C. 945. 

6. C.B.C., S. 60 (b). 
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to stand on the same footing as salary while on 
duty, as regards exemption from attachment.^ 

The salary of a public officer or a servant of a 
railway company or local authority can be attached 
only partially , except where it does not exceed Rs. 40 
a month, in which case the whole of it is exempt.^ 
The limitation on attachment of salary and allow- 
ances thus enacted and the powers conferred on the 
Court by Order 21, rule 48 for realisation in instal- 
ments have reference only to the case of a public 
officer, or of a servant of a railway company or 
local authority. If therefore the judgment-debtor is 
not a public officer or such servant, for instance, 
where he is the servant of a private body, the attach- 
ment is unrestricted and the whole salary and 
allowances may be realised at once. An attachment 
of the unprivileged portion cannot be refused on the 
ground that the attachment, if allowed, would not 
leave enough for the officer to live on.® • 

Public officer. “A public officer*' means a person falling 

under any of the following descriptions, namely : — 

(a) every judge; 

(h) every member of the Indian Civil Service; 

((*) every commissioned or gazetted officer in 
the military or naval forces of His 
Majesty, including His Majesty's Indian 
Marine Service, while serving under the 
Government ; 

(fi) every officer of a Court of Justice whose 
duty it is, as such officer, to investigate or 
report on any matter of law or fact, or 

1. Beard v. (1683) 6 Mad. 179, 

2. C.P.C., S. 60 (i). The Code of 1859 did not make such os- 
emption ; Tejravi v. Kusaji^ (1870) 7 B.H.O.A.C. 110. 

3. Devi Prasad v, Lewist (1918) 40 All. 213 ; Ravichandra v. 
bhyainacUaraiiy (1913) 18 G.W.N, 1052-.21 I.C, 950. 
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to make, authenticate or keep any docu- 
ment, or to take charge or dispose of 
any property, or to execute any judicial 
process, or to administer any oath, or to 
interpret, or to preserve order, in the 
Court, and every person especially autho- 
rised by a Court of Justice to perforin 
any of such duties ; 

(e) every person who holds any oftice by 
virtue of which he is empowered to place 
or keep any person in confinement; 

(f) every officer of the Government whose 

duty it is, as such officer, to prevent 
offences, to give information of offences, 
to bring offenders to justice, or to 
protect the public health, safety or con- 
venience ; 

ig) every officer whose duty it is, as such 
officer, to take, receive, keep or expend 
any property on behalf of the Govern- 
ment, or to make any survey, assessment 
or contract on behalf of the Govern- 
ment, or to execute any revenue-process, 
or to investigate, or to report on, any 
matter affecting the pecuniary interests 
of the Government, or to make, authen- 
ticate or keep any document relating 
to the pecuniary interests of the Govern- 
ment, or to prevent the infraction of 
any law for the protection of the pecu- 
niary interests of the Government : and 
(h) every officer in the service or pay of the 
Government, or remunerated by fees or 
commission for the performance of any 
public duty ; 



152 


THE LAW OF EXECUTION 


Pay of Native 
Army. 


A Kbot is not a public officer and the per- 
centage on collections received by him is not salary 

and is wholly attachable.^ The remuneration of a 
watandar can be attached, if in his own hands, but 
not while in the hands of the disbursing officer.* 
The salary of a private servant can be attached as 
a ‘debt’, when it has become due.® An attachment 
upon the salary of a railway servant ceases to be 
operative after he has filed his petition in insolvency 
and should be withdrawn on notice of the making 
of the vesting order."* Salary of a railway servant 
who resides within jurisdiction, while in the hands 
of a disbursing officer, who holds office beyond juris- 
diction is not attachable. ■’ IMoggu is an allowance 
received by a wargdar from walawargdars who hold 
lands within his warg, as remuneration for his 
collecting the revenue payable to the Government. 
The right to such allowance is saleable, but payment 
can be claimed only after the obligation to collect 
the revenue is fulfilled.^' 

The pay and allowances of persons to whom the 
Indian Articles of War^ apply are exempt. The 
Indian Articles of War apply to soldiers and follow- 
ers of the Native Army, so that their pay and 
allowances are exempt. 

Under the Code of 1882. section 00, sub-section 
(2), it was provided that “nothing in this section 
shall be deemed to affect the provisions of the Army 

1. Rovji V. Sayajirao, (1889) 13 W. R. 873. 

3. GanvailalN. Sam'patram, (1873) 10 B.H.C.B. 400. 

3. Ayyavayyar v. Virasami, (1897) 31 Mad. 393 ; Dcrityrasad 
V. Lewis, (1909) 31 All. 304. 

4. In the matter of Dofxoghue, (1894) 19 Bom. 239. 

5. Sayadkhan v. Davies, (1903) 28 Bom 198. 

G. Oanapatki v. Mam Axiontha, (1911)2 M W.N 233 = :0 I.C 

GG5. 

7. See Act V of 1869 as amended by Act XII of 1894, 
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Act or of any similar law for the time bein*’ in 
force ’* and this provision was continued by the 
Code of 1908 in section GO, until repealed by Act 
X of 1914. 

Under section 13G of the Army Act (44 and 45 
Vic. c. 58), “ the pay of an officer or soldier of Ifis 
Majesty’s Regular forces shall be paid without any 
deduction other than the deductions authorised by 
this or any other Act or by any Royal Warrant for 
the time being, or by any law passed by the Gover- 
nor-General of India in Council. And under the 
proviso to section 144 of the same Act it was enact- 
ed : “ Provided that any person having cause of ac- 
tion, or suit against a soldier of the regular forces 
may, notwithstanding anything in this section, 
after due notice in writing given to the soldier, or 
left it at his head-quarters, proceed in such action or 
suit to judgment and have execution other than 
against the person, pay, arms, annuunition, 
equipment, residential necessaries or clothing of 
such soldier.” 

As the effect of the sub-section aforesaid, it was 
held that the pay of an officer or soldier of His 
Majesty’s Regular Forces was not liable to attach- 
ment at all.^ On the interpretation of the expression 
” His Majesty’s Regular Forces” the Courts differed* 
While all the High Courts agreed that an officer of 
the British Army was an officer of His Majesty’s 
Regular Forces and his salary was as such exempt, 
in regard to an officer in the Indian Army, the Higli 
Courts of Madras and Calcutta'*^ held that he was not 

1. Lccky V, Bank oj Uyper India, (1911) 33 All. 529 ; Velrliand 
V. Bourchier, (1912) 37 Bom. 26 ; Oakes ^ Co. v. DiscarrU, (1910) 
P.K. 10=5 I.C. 802. 

2. Watson v. Lloyd^ 1901) 25 Mad. 402 ; Caloidia Trades 
Association v. Ryland, (188G) 24 Cal. 102. 

11— 20 
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an officer of such Eegular Force and the High Court 
of Bombay^ held the contrary, so that according to 
the former view his salary could be attached under 
the C. P, Code and according to the latter view it 
could not be so attached. 


The said sub-sectton (2) of section CO was 
repealed by Act X of 1914. The result of this 
repeal has become the subject of much discussion. 


Prins V. 
Mxirray ^ 
Co. 


I 

Kej'isig 
Rupchand 
lY Co, V, 
Murray. 


In Prins v. Murray & Co.,^ the Judicial Commis- 
sioners of Oudh held that Honorary Commissioned 
Officers employed in the Subordinate Medical Depart- 
ment are ' public officers ’ as defined in the C.P. Code 
and also 'officers' as defined by section 190 of the 
Army Act, so they are not protected by section 144 
of Army Act which exempts their pay from attach- 
ment and that their pay is attachable under the C.P. 
Code. The view of the law here taken was accepted 
by the Allahabad High Court in Bay v. Ram Chander,^ 
It was said that the effect of the repeal was to free 
the Court’s power of attachment from the trammels 
of the Army Act and that the pay of the officer of 
the Indian Army while serving in this country is 
attachable in execution of a decree under the C P. 
Code. A similar view was taken in Bombay in Kering 
Rupchand & Co, v. Murray,^ Marten J. reviewed 
the authorities and said “ A British officer in the 
Indian Army is a Public officer within the meaning 
of section 2 (1) of the C.P. Code and that as such 
public officer he is liable to have half his pay or 
salary attached under section 60 (I) {i) of that 


1. King, King ^ Co. v. Davidson, (1914) 38 Bom. 667. 

2. (1914) 17 O. C, 99 = 23 I.C. 935 (where there is an elaborate 
discussion of the case-law.) 

3. (1917) 39 All. 308. 

4. (1913) 43 Bom. 716, 
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Code, inasmuch as that attachment is a deduction 
authorised by a law (viz-, the Civil Procedure Code) 
passed by the Government of India in Council within 
the meaning of section 137 of the Army Act, 1881, 
as amended by section 4 of the Army (Annual) Act, 
1895, and the proviso in section GO (2) (h) of the 
Code having been repealed by Ac t X of 1914, must be 
regarded as unnecessary or dead law and that the 
decisions based on that proviso^ must be regarded as 
obsolete.” 

In Upper Burma, the question arose in Santa 
V. Battershy^- whether the pay of a non-commissioned 
officer is exempt from attachment and it was 
answered that it was exempt. Bigg J. C. said ” The 
question for decision resolves itself into one 
whether sub-clause 1, section GO, C P. Code, autho- 
rises the attachment of soldier’s pay and if so how 
it is to be reconciled with section 14i, Army Act. 
Clause 1 exempts to a certain extent the pay of 
public officers or servants referred to in clause (h) 
from attachment when they are on duty. ‘ Public 
officer’ is defined in section 2 (17) C P. Code, and 
includes commissioned or gazetted officers in the 
military forces of His Majesty and every officer in 
the service or pay of the Government. It is argued 
that non-commissioned officers fall within the latter 
description and that therefore their pay is subject to 
attachment to the extent allowed in section 60 (1), 
unless section 144, Army Act, is to override this 
section. The reply to the argument is that in section 
13G, Army Act, the term officer does not include a 

1. Colonel Lccky v. Bank of U-pper India Ld., (1011) 
33 All, 529 ; Vclchand v. BouroJiier, (1912) 37 Bom. 26 ; King, 
King Co. v. Davidson, (1911) 38 Bom. GG7. 

2. (1917) 11 Bur. L.T. 150 = 12 I.C. 90. 


V. 

BcMcrsby. 
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non-commissioned or warrant officer, who is merely 
a soldier within the meaning of that section and 
the provisions of section 144, Army Act, prevent the 
operation of section 60 (1), C. P. Code.”^ 

In D uchivorth v. Duckworth,^ it was held that 
an Assistant Surgeon in the Indian j\Iedical Service, 
though he is a Gazetted officer and therefore a 
public officer whose pay is liable for attach- 
ment under the C. P. Code, is also a First Class 
Warrant Officer and therefore a soldier as defined by 
section 90 of the Army Act and that, when the 
commander-in-chief ordered the deduction of a parti- 
cular sum to answer a decree for maintenance 
against hini, under section 145 of the Army Act, the 
procedure of section 145 prevailed over the proce- 
dure in section 60 of the C. P. Code and no attach- 
ment of pay is possible. 

Formerly British Officers of the Indian troops 
constituted a body known as the Indian Staff 
Corps. In 1902, the use of the term ‘ Staff Corps ’ 
was abandoned and these officers are now said to be- 
long to the Indian Army. These officers are em- 
ployed not only in the Indian Army and in military 
appointments on the stall l;ut also in a large nuui- 
ber of civil posts subject to the direction of the 
Government.^ 

1. Murray .y Co, Ld. V. Vrins, (1911) 110 C S2 = 

10 I. G. 719. 

2. (I'JIS) IS Bom. atiS. 

a. llbcL-t’s Govl;R^-Mi;^T ut’ India, SrJ E_ln., 157. Kcrimj 
ItHlGhand ^ Co. v. Murray^ (1918) 13 Bom. 716. As regards officers 
of the ludiaii Staff Corps, if they were public officers, there was a 
difference of opinion between the High Courts of Calcutta and Madras, 
the former saying that they were and the latter that they were not. 
Sec Calcutta Trades Assooiatvjii v, Uyland, (1S9G) 21 Cal. 102 ; 
Watson V. Lloyd, (1901) 25 Mad. 102. 
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Compulsory deposits under the Provident 
Funds Act, (IX of 1897)^ are not attachable.^ 

Under section 4 of that Act, 

(1) “ Compulsory deposits in any Government rravideati 
or liailway Provident Fund shall not be liable to any 
attachment under any decree or order of a Court of 
Justice in respect of any debt or liability incurred 

by a subscriber to, or depositor iuj any such Fund, 

neither the Ofticial Assignee nor a Keceiver 
appointed under Chapter XX of the Code of Civil 
Procedure® shall be entitled to, or have any claim on 
any such compulsory deposit. 

(2) Any sum standing to the credit of any subs- 
criber to, or depositor in any such Fund at the time, 


1, Undar that Act sectiou 2, 

(1) Provident Fund ” means a tuud in which the subicriptious 
or deposits of any class or classes of employees are received and held 
on their individual accounts, and includss any contributions, ciodito.1 
in respect of, and any interest accruing on, such subscriptions or depo- 
sits under the rules of the Fund : 

(2) “ OoYcrnmcnt Provident Fund” means a Provident Fund 
constituted by the authority of the UovcrumcnL for any class or c-Iasses 
of its employees : 



“ Rivilway Provident Fund ” 


meaus a Provident Fuud consti- 


tuted by the authority of the Government of India, or of any company 
which administers a railway or tramway in Dritisli In Ua, either under 
a special Act of I'arliament or under contract with the Secretary of 
State in Council or the Government of India, for any class or classes of 
the employtjes on, or in connection with such railway or tramway : and 
(4) ” Compulsory deposit ” means a subscription or deposit which 
is not repayable on the demand, or at the option, of the subscriber or 
depositor, and includes any contribution which may have been credited 
in respect of, and any interest or incroniout which may have accrued 
on, such 6ub,>criptioa or dc].)Osit uuder the rules of the Fuud. 


2. G.P.C., S. GO (1) (k). When an attachment of the Provident 
Fund is not possible, a receiver too cannot be api^joiiitod. (See Pali- 
Jeram v, Krishiian Nair, (lOlG) 40 ^^ad. 302 and Chapter on 
Koi’iTABi.n F:^»:cu^lO^' 


3, Ihis Chapter has bocu repeaio I an 1 replaced by tlie i’roviiici tl 
Insolvency Act (V of l'J20), 
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HindUy v. 
Joynarain, 


of his decease and payable under the rules of the 
Fund or under this Act, to the widow or the chil- 
dren, or partly to the widow and partly to the 
children, of the subscriber or depositor, or to such 
person as may be authorised by law to receive pay- 
ment on her or their behalf, shall vest in the widow 
or the children, or partly in the widow and partly 
in the children as the case may be, free from any 
debt or other liability incurred by the deceased, or 
incurred by the widow or by the children, or by any 
one or more of them, before the death of such subs- 
criber or depositor. 

(3) Nothing in sub-section (2) shall apply in the 
case of any such subscriber or depositor as aforesaid 
dying before the thirteenth day of March 1903.** 

In Bindley v. J oynarain^^ the judgment-debtor 
w'as dead and his deposit with the East India Rail- 
way was sought to be attached. Rankin J. said with 
reference to the Provident Fund Acts : “ These 

Acts make provision in the interests of certain large 
classes of employees for a scheme of compulsory and 
to a limited extent voluntary thrift. Part of the 
employee’s wages is impounded whether he likes it 
or not ; within narrow limits he has an option to 
contribute more ; the employer has on his side to 
add a contribution ; and these sums together with 
interest, profits or other increments make a total 
fund of which a defined proportion is held on the 
individual account of each employee. The Legis- 
lature is dealing with people who are poor, with 
people who are being compelled, and with such 
people in very large numbers. Its intention is that 
such people shall in case of necessity be able to afford 
a passage home to Europe, in case of retirement 


1. (iUlU) 40 Cal. 962. 
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have something to live on, in case of death have 
something to leave. It is not ignorant that if a 
railway has a hundred thousand employees, the 
temptation to run into debt or to charge or antici- 
pate his share will occur at some moment of his 
lifetime to ninety thousand of them at least. Neither 
the Railway Company nor the Institution is to have 
its money wasted in large quantities upon the ma- 
nagement expenses. There is to be no standing army 
of attorneys’ clerks attending to notices and orders 
from all the Courts in India, settling priorities among 
competing claims, paying the money into Court 
as soon as it comes in and acting towards creditors 
and mortgagees as a providence with costs out of 
the fund. By rules made for this Institution under 
the Act, when an employee dies his share if small 
is to be summarily and directly distributed according 
to special rules which brush aside the ordinary law 
as to wills or intestate succession. If his share is 
larger it is payable to his executor or administrator 
and to him only on production of his grant : the 
burden of a due administration is thus put upon the 
proper shoulders. Whether the employee is in the 
service or out of the service, whether be be alive 
or dead, his share is unattachable in the hands of 
the Institution. This is the very basis of the scheme. 
Section 4 (1) of the Amended Act has been judicial- 
ly construed in Veerchand v. B, B, & C. T. Ry- 
and Seth Mannalal v. Gainsford!^ It means what 
it says and is no hardship upon anybody. The 
plaintiffs’ point ever since their action was started 
before the Munsif, at the trial, on appeal before 
the District Judge, before me and most probably in 


1 . (1904) 29 Bom. 259. 

2. (1908) 35 Cal. G4X. 
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the Small Cause Court, rests upon sub-section (2) 
of section 4. That has got nothing to do with this 
case and in no way cuts down sub-section (1). It is 
a further provision directed to a wholly different 
matter. It ensures that money payable to a widow 
or child as such directly shall not, even in their 
hands, be treated as assets of the deceased’s estate. 
Nay more ; the Legislature knowing that this might 
be rendered ineffective b\^ getting the widow or 
child to incur or to join in incurring the debt, pro- 
vides (for the more complete discouragement of 
creditors) that such money, although in the hands 
of the widow or the child, shall not be made to 
answer for their own debts if incurred in the life- 
time of the deceased. The only light thrown by the 
second sub-section upon the first is that the first did 
not go far enough.” 

The same rule will apply to deposits when they 
become due on the judgment-debtor’s death or 
termination of service with the depositee, as also to 
subsequent accretions, such as contributions, inter- 
ests, or increment on original deposits.^ Therefore 
neither the receiver in insolvency nor the creditors 
of the insolvent have any right to money drawn by 
the insolvent from such compulsory deposits. - 

A Bill has been recently introduced in the 
Legislative Assembly to amend and consolidate the 
law relating to Government and other provident 

1. Vegrehand v. B B. ^ C. 1. By. Co., (1904) 29 Bom. 259 ; 
Devi Prasad v. Secretary of State, (1923) 45 All. 554 ; Jagannath v. 
Taraprasamia Gangnli^ (192i) 3 Tat, 74 ; Scih Manna Lai v. 
Qainsjord, (1908) 35 Cal.Gll (-Municipal Provident Fund) ; Secretary 
of StaU V. Baj Kumar Uvliherjee, (1912) 50 Cal. 347 (State Ry. 
Provident Fund), 

2. Kagxndas y .Ghelahhai, (1920) 5fi I.C. 452; Oficial Assignee 
of Madras v. Mary Dalgairns, (1902) 2G Mad. 440, See H. IP. 
Parmer v. Cowasjee, (1916) 14 A.L.J, 236 = 33 I.C. 723. 



ATTAGUilENT 


IGi 

Funds, The objects of this bill are several. At 
present the Provident Funds Act provides that sums 
standing to the credit of depositors are payable to 
the widow or children at the decease of the depositor 
and such sums do not form part of the estate of the 
deceased and interests of the widow and children 
are protected. It is considered that the same degree 
of protection should be accorded to other dependents 
of the deceased besides the widow and children, as 
otherwise accumulations of the depositor, who dies 
before such accumulations are disbursed to him, 
may be held liable to meet the debts. It is also 
provided in the l)ill that with certain exceptions in 
spite of debts, liabilities, assignments or any form 
of encumbrance, the depositor on retirement or his 
dependants or nominees if he dies before retire- 
ment or after retirement but before actual disburse- 
ment should receive in tact the accumulations at his 
credit in the fund. 

Wages of labourers and domestic servants, Wages oi 
whether payable in money or in kind are exempt.-^ labourers etc. 

The term ‘ labourer ’ carries with it the idea of 
actual physical and manual exertion or toil and is 
used to denote that class of persons who literally 
earn their bread by the sweat of their brows and 
who perform with their own hands at the cost of 
considerable physical labour the contracts made 
with their employers, that is, who earn their daily 
bread by personal manual labour and in an 
occupation which requires little cr no art, skill or 
previous education. The term * wages * means the 
compensation paid to a hired person for his service 
which may be a specified sum for a given time of 
service or a fixed sum for a specified piece of work, 

1. u.r.c„s. bO fF)?!).' 

11—21 
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that is, payment may be by the job. The 
term does not imply that the compensation is to be 
determined solely upon the basis of time spent in 
the service, but it may also be determined by the 
work done.^ It also includes the idea not merely 
of one person working for another but also that he 
shall work under the directions of the latter and not 
as an independent contractor.*' The expression 
‘ domestic servant ' is not confined to the servants 
who actually work in the house, but includes 
other persons who ordinarily form part of an 
Indian establishment, such as coachmen, syces, 
malis, palki-bearers and gardeners.^ In some cases, 
it may be a question of fact whether a particular 
person is a domestic servant or not.'* The voluntary 
payment by the employer, when garnished, of wages 
due into Court or to the sheriff cannot dissolve the 
exemption either in that or in any other action. 
Wages directed to be collected by another will be 
exempt in the latter’s hands and a judgment for 
wages will likewise be free. ^ The wages of coolies in 
the hands of a sirdar are not liable to be attached in 
execution of a decree against him.*" 

Under the Indian Merchant Shipping Act/ 
“ no wages due or accruing to any seaman or 
apprentice shall be subject to attachment from any 

1. Freeman on Exucuteons, II, 124.9-53 ; Jeohand v, Aba, 
C1380) 6 Bom. 132. 

2. For the distiucUon boUveou scrvaul and iudepoudenG couirdc- 

tor, SGo UudcL'hiirs L\w oi-’ Touts lud. Kdu J page 76. 

3. Dha}i}i,oy. Uijcudrainohtin, (1872) 8 B.L.R. 241. 

4. Bhiiiulas V. Upendramoha^i, (1872) 9 B.L.R. Ap. 1. See 
re Laudsou, (1914) 1 Ch, €82 (domastic means household). 

5. Freeman on Execution’s, II. 1257. 

0. Sujjscrvan v, Gopaul, (1368) 10 W.R. 149. 

7. Act 1 of 185'J. S. 73 ; GI. 17 & 18 Vic. o. 101, S;.. 23J-2J8 
and 57 & 53 Vic. c. 60, S. 163. 
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Court ; and every payment of wages to a seaman 
shall be valid in law, notwithstanding any previous 
sale or usufruct of such wages or of any incumbrance 
thereon ; or no assignment or sale of such wages or 
of salvages made prior to the accruing thereof shall 
bind the party making the same ; or no power of 
attorney or authority for the receipt of any such 
wages or salvages shall be irrevocable." 

Under the Workmen’s Compensation Act, save 
as otherwise provided by that Act, " no lump sum or 
half-monthly payment payable under this Acl shall 
in any way be capable of being assigned or charged 
or be liable to attachment or pass to any person 
other than the workman by operation of law, nor 
shall any claim be set off against the same,”^ 

Books of account cannot be seized,^ but the 
Court may direct their production in Court to prevent 
the judgment-debtor making away with them.^ A 
seizure of account books and trial balances is not 
equivalent to seizure of the demands and such 
demands must be transferred only by garnishment 
or other proceedings in aid of execution.'^ 

An attachment must operate at the time of the 
attachment upon some existing debt and it must not 
be of an anticipating character, so as to fasten upon 
some future state of the property,^ 

An expectancy of succession by survivorship or 
other merely contingent or possible right or interest 
cannot be attached in execution. To the same 

1. Act VllI of 1923, S. 9, Under S. 20 (ii) any reference to work- 
man shall, when he is dead, include a reference to his dependants. 

2. See hi re Pesionji, (18G6) 3 B.H.C.R. 42. 

3. Adjoodhyav. Middleton, (1871) 3 N.W.P. 334. 

4. Freeman on Executions, I. 432. 

5. Baridas v. Barova Kishore, (1899) 27 Cal. 38. 
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effect is the rule that the chance of an heir-apparent 
succeeding to an estate, the chance of a relation 
obtaining a legacy on the death of a kinsman or 
any other mere possibility of a like nature cannot be 
transferred-^ A contingent interest is contingent 
upon the happening of a contingency which may or 
niay not come off, but a vested interest is uncondi- 
tional, though the enjoyment only is postponed. 
The former is a mere possibility liable to be defeated 
or destroyed any moment and which therefore has 
neither the stability of existence nor any ascertain- 
able value, which are the attributes of property.^ 
The heir-apparent*s chance of succession is a hope 
of succession {spes successionis) and is a mere con- 
tingency and not property capable of transfer or 
of attachment and sale in execution.^ Therefore 
the interest of a Hindu reversioner expectant on 
the death of a Hindu woman^ or the interest of a 
Mohomedan heir contingent on the death of a 
living owner' cannot be followed in execution. 

1. Transfer of Property Azt (IV of 1882), S. 6 (a) ; Annada 
Mohan v. Gour Mohan, (1923) 50 Cal. 029 P.C. 

2. Sebcc Tdkai v. Davnd, (1865) 6 M.I.A. 510. 

3 Anirit Narayan v. Gaya Singh, (1918) 45 Cal. 690 P.C. ; 
Bam Chandra v. Dharmo Narayan^ (1871) 7 B.L.R, 341 F.B. ; TV. 
Dhar v. Hloon May, (1921) 12 Bur. L.T. 106 = 62 I.C. 927 ; Niza- 
imuldin v. Mt. Jannat, (1894) P.R. 58. 

4. Sham Sundar v. Aohan Kunwar, (1898) 21 All. 715 C. ; 
Babnv, Ramoji, (180G) 21 Bom. 319 ; A7iandi Baiv. Bajaram, 
(1897) 22 Bom. 9S4 (survivorship) ; Nundkishore v. Banccram, 
(1902) 29 Cal. 355 ; Achhan V. Thakiir Das, (1895) 17 All. (125) ; 
Hamath v. Indar Bahadur, (1923) 45 All. 179 P. C. ; Shashi 
Bhnshanv. Hari Narain, (1922) 48 Cal. 1059 ; Ananda Mohan v. 
Gour Mohan, (1923) 50 CU. 929 P.C. on appeal from (1921) 48 Cal. 
536; Narasimhajn v. Madavaraytdu, (1903) 13 M.L.J. 323; 
Manicram v. Ramalinga, (1905) 29 Mad. 120; Ghnlam Muhammad 
V. Tech Chand, (1921) 2 Lah, 198 ; Dwarka Prasad v. Nasir 
Ahmad, (1924) 78 I.C. 850. 

5. Shamsnddinv. (1907) 31 Bom. 165; Rcbatimohan 

V. dhmsd, (1909) 1 I.C. 590 ; Mnnshi v. Muhammad, (1909) 2 I.C. 
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Where a pre'emptor has paid the price into 
Court the money ceases to be his property and 
cannot be attached in execution of a decree against 
bim.^ The interest of a successful pre-emptor in 
the pre-empted property, before the price fixed by 
the decree has been paid, is only a contingent 
interest and is nnattachable - Situilarly, where it 
is agreed that the purchase-money on a sale of 
immoveable property shall be payal)le after the exe- 
cution of the conveyance, so long as the conveyance 
remains unexecuted, the vendor’s right to the 
purchase-money is a contingent interest and is un- 
attachable.^ The bequest of a legacy is a mere 
possibility, for it may be defeated by the testator at 
his capricious will or may lapse by the testator 
surviving the legatee.** So is a claim under a future 
award of arbitration.^ But a resulting trust is not 
a mere expectancy and is therefore attachable.^^ 

In England possibilities and expectancies are 
assignable in equity for value,' but the Indian law, 
in the territories to which the Transfer of Property 
Act, 1882 applies,® recognises no distinction between 
law and equity and the transfer once prohibited 
cannot be legalised by any equitable consideration.^ 

865; Ahdvlv. Gootoj, (1905) 7 Bom. L.R. 742; Marangami v. 
Kar^tpU, (1913) 24 M.L.J. 258 = 18 l.C. 185 ; Asa Btevi v. Karnp- 
Van Chetty, (1917) 41 Mad. 365. 

1. Abdul Salam v. Wilayat, (1897) 19 Ali. 256. 

2. Oorakh v. Sidh Gopal, (1906) 2S All. 383. 

3. Ahmad'Ud-din v. Malji Tiai^ (1880) 3 All. 12. 

4. See Indian Succession Act (X of 1865), S. 93. 

5. Ttiffoozzool V. Raghoonath, (1871) 14 M.I.A. 40. 

G. Antoo V. Ardeshir, (1899) 1 Bom L.R. 303. 

7. Tailby v. Oflicial Reoeivc/y 13 A. C. 523; hi ro Ellcn^ 
boroughy (1903) 1 Ch. 697. 

8. This is not applicable to the Punjab ; Kab^l Singh v. Ma- 
hamed Baga, (1923) 73 l.C. 120. 

9. Shainsuddin v. Abdul flosein, (1907) 3L Bom. 105. 
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The offerings which may in future be made to 
an idol cannot be attached^ nor can the earnings of 
a Gyawal from offerings made by pilgrims^ nor can 
an expectant claim under an inchoate Award.^ 

Bight to future maintenance is not attachable.'^ 
So is a decree for maintenance.^ Therefore a recei- 
ver cannot be appointed in execution of a decree to 
collect future maintenance due to the judgment- 
debtor and apply it in satisfaction of the decree- 
Whatever be the law in England, Courts in India 
are bound by the Transfer of Property Act, the clear 
implication of section 6(d) and (h) of that Act being 
that a right to receive future maintenance cannot 
be validly alienated and a transfer not recognised 
by the Transfer of Property Act as legally eff'ective 
cannot create any right in the transferee.^ 

When the question arises whether a right to 
maintenance is assignable or not, the true test to 
be applied is, whether the intention of the grantor 
was to create a purely personal right to receive a 
certain sum of money in the grantee and conse- 
quently inalienable or whether his intention was to 
create an interest in property, either a fund or an 
estate, which should be treated as alienable proper- 
ty- Where a widow who had succeeded as heir to 

1. Slwilaga Na^id v. Peary Chtirn^ (1902) 29 Cal 4/C. 

9. Poona Loll v. Kanhayalal , (1890) 19 Cal. 730. 

3. Ttiffuzool Hussein v. Raghoonalh^ (1871) 14 M.I.A. 40. 

4. C.P. Code, S. GO (1) (n) ; Daloon v. Sungnn, (1867) 7 W.R. 
311 ; Vi-oncsur v. Kislicn, (1875) 23 W. R. 427 ; Re Rohinson^ (1884) 
27 Ch. D. 160 C. A.; W^athins v. Watkins, (1896) P. 227 C. A. ; 
Paquine v. Snary, (1909) 1 K. B. 688 C. A. Imainteuance dun to a 

divorsed ■wife) . 

5. Nanammalv. CoUector oj TrichinoyoJy, (1910) 20^I.rj.J. 
97 = 5 I.C. 879. 

6. Palikandy v. Krishnan, (1917) 40 Mad. 302; Tlohms v, 
milage, (1893) 1 Q.B. 551. 
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her husband^s properties surrendered her life-inter- 
est therein to the nearest reversioner who in return 
agreed to her residing in the family house and 
sharing in the meals of the family or to her recei- 
ving a certain amount of paddy annually if she 
chose to live away from the family house, the option 
being exercisable by her at her will and without 
her being subject to any liability to elect once and 
for all, it was held that the right to maintenance 
conferred on the widow was purely personal to her 
and was not transferable.^ When a Hindu Brah- 
min father, while giving his daughter to a pour 
Kulin brahmin gave her by a deed of gift Bs. 6000 
in a lump to be paid out of his estate for the con- 
struction of a house and an annual sum of Ks. 600 
also payable out of his estate for the maintenance 
of the daughter with her children, it was held that 
the daughter had not merely a right of residence in 
the house and her interest in it was attachable, 
but her right to receive the monthly allowance 
was not so attachable, being only a right to future 

maintenance.^ 

The right and interest, such as in certain 
villages, made over to a Hindu widow by the family 
to which she belongs, in lieu of maintenance, cannot 
be attached and sold in execution of a decree against 
ber, for such property when assigned for mainten- 
ance with a provision forbidding alienation is one 
over which the grantee has no power of disposal 
iind as such exempt from attachment under this 

1. Subbayyav. Krisfma, (1923) 46 IMal. 659 P.B. (where aU 
the authorities are referred to.) 

2. Tara Sundara v. Snrdda Charan, (1910) 12 C.L.J. 147. 

0. GulaOv. Uanniiiar, (1896) 15 Ail. 671 ; on ap^Joal (1S91) 16 
All. 143, 
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clause.^ A contrary view was however taken, not 
perhaps rightly, in the Central Provinces, where not- 
withstanding prohibition against alienation, immove- 
able property assigned as a maintenance grant was 
liable to be sold in execution of a money-decree 
agaist the grantee.'^ 

Where a village has been transferred to a 
widow by her husband for her life-time with every 
right therein except the power of alienation, it was 
held that the right to receive the rents and profits 
of the village was not a right to future maintenance 
in as much as the rents were not specifically as- 
signed as maintenance nor was it an attachment of 
any possible or contingent interest prohibited from 
attachment.^ So when properties were given to a 
member of Malabar Tarward in lieu of maintenance 
with a prohibition against alienation, except by 
lease, his interest was held attachable.'* 

A heritable right to receive a monthly allow- 
ance derived from a person’s deceased wife, to 
whom it was assigned in lieu of her sale of landed 
property is not a mere right to maintenance and is 
saleable in execution.^ A maintenance charged by 
deed on the grantor’s pioperty and recoverable by 
suit on non-payment is attachable*^ and so is a 

1. Diwali V, Ajiojiy (1886) 10 Bom. 342; Munasavii v. 
Ammani, (1904) 15 M.L.J. 7 ; Nanak Chand v. Kishen Chand^ 
(1900) P.b.B. 209; Basangotoda V . Irgawdati, (1923) 47 Bom. 597. 

2. Siiigai ParmanaiidsaoY. Baji i?ao, (1901) 14 C.P.L.R. 114, 

3. Jairaj v, Debit (1883) A.W.N. 9 ; Govinda v. ^ecnatchi, 
(1911) 22 51. L.J. 204 = 13 I.C. 152 ; PadmamiMd v. Bain Proshad , 
(1921) 16 C.L.J. 354 = 17 I.G. 284. 

4. Koihal Mammad v. Pydal Nairt (1916) 29 I.C. 578; see 
Sundar Bihi v. Bajindcr NaraiUt (1921) 19 A. L. J. 648 = 63 I. C. 
181. 

5. Salamat v . Lukhi 72am, (1884) 10 Cal. 521 ; Nilkuntoy. 
Ilurro SvoiuhircCt (1878) 3 Cal, 414 (malikana rights). 

6. bUiXiii V. WrOi'i’tooHuooa, (186'J) 11 W.R, 138. 
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beriditary grant of an allowance of paddy out of the 
naelvaram of certain laud.^ 

The prohibition of attachment extends only to 
a mere right to future maintenance and not to a 
debtor’s property or any interest in it, though such 
property or interest might have been granted to him 
as for maintenance, and the crops standing on land 
attached for maintenance do not fall within the 
interdiction,'*^ 

Arrears of maintenance are attachable.^ An 
annuity given by will, not by right of maintenance, 
but out of the testator’s bounty, is attachable.* So 
was an annuity charged on an estate attachable in pay- 
ment of debts due to the person who has inherited 
the estate from the grantor and by whom such annuity 
is now payable.^ When a person sells property 
partly for cash and partly for an annuity payable to 
the vendor the annuity is property capable of being 
attached in execution of a decree against him.^ 

The attachment of future rents and profits due 
to a Ghatwal as such by a prohibitory order is 
invalid'^ The income of a fund in the hands of 

1. Vaidyanatha v, Eggia, (1907) 30 Mad. 279. 

2. Govinda Pillai v. MecnatoJii Achi^ 22 M.L.J. 201 — 

13 I C. 152. 

3. Kasheshurec v. Orcesh Chundcr, (1866) 6 W R. 61; Iloymo' 
butty V. Koroona, (1867) 8 W.R. 41 ; Bood Barrs v. Bcrioi, (1896) 
A.C. 174 ; Btirlidhar v. Mulohand, (1919) 52 I.C. 953. 

4. Oopal V. Marsden, (1906) 10 C.W.N. 1102; MaharcMii 
Dambar v. Rai Sham, (1905) 9 C.W.N. 703; Chotc Narain v. 
Bamtfsw;ar, (1902) 6 C. W. N. 796 {B^btiana allowance); Jwala 
Prasad V. Sukhdei, (1920) 57 I.Q. 59 ; Madan Lai v. Lai Amhika 
Baksh, (1921) 24 O.C. 250=63 I.C. 851. 

6. Dhcrai v. Dhtin Coomaree, (1871) 17 W.R, 138. 

6. Bar Shankar v. Baijiuith, (1901) 23 All. 164 ; Pathnanund 
V, Ramayrosad, (1913) 17 C.W.N. 662 = 17 I.C. 284. 

7. Vdoy Kumari v. Bari Ram, (1901) 26 Cal. 483 ; Slur 
Singh V. Sri Ram, (1908) 30 All. 246 ; Kcshvbati v. Mohan Chan^ 
drOf (1912) 39 Cal. lOlO 
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ti’iistees payable half-yearly to the judgment-debtor 
cannot be attached after the last payment had been 
made and before the next is payable, there being no 
debt owing or accruing/ A Shikmi Ghatwali tenure 
held under a superior ghatwal is exempt,^ But the 
interest in a Ghatwali tenure in Bhagalpore is 
attachable if assented to by Zainindar.^ Arrears of 
Wasika allowance which accrued due in the life 
time of the wasikadar and were after his death paid 
to the heirs are not liable for the debts of the de- 
ceased in the hands of the heirs.** 


The income of property belonging to a married 
woman, subject to a restraint on anticipation ac- 
cruing due after the date of a decree against such 
married woman^s separate property under section 8 
of the Married Women’s Property Act (III of 1874) 
is not liable to attachment in execution of such 
decree.^ Where a decree-holder sought to attach the 
life-interest of his judgment-debtor in certain funds 
which were with the Ofdcial Trustee, such interest 
was not validly attached, since an attachment under 
the Code could be valid only so far as it related to 
any specffic" amount, 'whi'ch might'’ be'’set ‘forth in 
the prayer fur attachment, as being then payable 
or likely to become payable to the defendant.^ 


property in 
custody of the 
law. 


Property in custody of the law is not subject 
to execution. A receiver is an ofdcer or represent- 


1. Webb V. Sf-anton, (1883) 11 Q.B.D. 518. 

- 3. Bally-v. Qanciy (1883J 9 Oal, 388. 

- 3... KaXi Prasad v. Anand i?oy, -(18S7) 15 Cal 471 P. G., on 

appeal from (1884) 10 Cal, 677. . . 

4. Mahoined v. Sakhia Begum, (1918) 21 O. C. 329=49 I. C. 

511. - - 

5. iUrs. Goudoin v. Venkatesa, (1907) 30 Mad. 378. Sec Transfer 
of Property Act (IV of 1882), S. 10; BoWio c}' Co„ Ld., v. Qidlcy, 
(1905) A.G^98 ; WhiteUy v. Edwards, (1896) 2 Q.B. 43 C.A. 

6. Vi (ISS9) 12 Mad. 35D. . - • 
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ative of the Court and his possession is the posses- 
sion of the Court and the tenants in possession 
from whom he is appointed to receive rents and profits 
of immovable property become virtually tenants 
Uac vice of the Court, their land-lord. The moneys 
in his hands are in ciisl<ylia Icgls for the person 
who can make a title to them.^ The same applies 
to money in the hand of any othcer of the Court, 
such as Official Receiver, Registrar or Official Li- 
quidator.^ An attachment of property in the hands 
of a receiver is an interference with the Court’s pos*- 
session and cannot be made without the leave of the 
Court.'' When a receiver is appointed to take charge 
of an estate in dispute between A and P>, a credit- 
or of either A or B cannot without leave proceed 
against the estate.* 

Property seized by a police officer from the 
person of a suspect or an accused must be, as a 
matter of public policy, safe from seizuie for the 
time under civil process. It would be dangerous 
temptation to eager and sometimes unscrupulous 
creditors to resort to the machinery of criminal 
courts against their reluctant debtors. Bo it was 
said in America “ if it were once understood that 
whatever of value was taken from the person of the 

1. ^QCiVaguraiiw Raagayycingar,{ 1891) 15 Mad. 125; In re 
Davia ^ Co., 22 Q. B. D. 194. 

2. 0»r V. Midhia, (1894) 17 Mad. 501 ; aftirmed (1897) 20 Mad. 
224 ; Admini$trator-G€nfr(il v. Prem LaU^ (1895) 22 Cal. 1011 
P.C. ; Sardla Sundari v. Sarada Prasad^ (1904) 2 C.L.J. G02 ; Rc 
Cowan's Estate, (1880) 14 Ch. D. 038 ; De Winfon v. Brecon Corpo- 
ration, (I860) 28 Bcav. 200. See C.P.C., 0. 21, rule 52. 

3. Llewellyn v. Roland, (1907) 97 L.T. ^23 \ Re Or ecus ill, 
(1872) 8 C.P. 24 ; Re Jarvis, (1885) 1 T.L.R. 300. 

4. Khan v. AH Mahomed, (1892) 16 liom. 577 ; Mahomed 
Mahomed, (1893) 21 Cal. 85. See also Sidlingappa v. Shanharappa, 
(1903) 27 Bom. 550. For the ca?c of a mortgage before appointment 
of a receiver, pee Jogendra v. Debendra, (1899) 20 Cal. 127. 
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party arrested by the officer having him in his 
charge could be at once impounded by the levy of an 
execution or attachment such a course would likely 
be productive of results oppressive to the individual 
and shocking to the moral sense of the community.” 
But the decisions in America do not follow a uni- 
form rule and often make a distinction between the 
good faith or had faith of the arrest, preceding the 
removal of the property from the person of the 
prisoner.^ 

Property in the custody of the law remains so, 
so long as it is held by an officer or person obliged 
to deliver it in obedience to or satisfaction of a 
judgment existing or contemplated in an action or 
proceeding in which it has been placed in legal 
custody. If goods are attached and placed in the 
possession of the defendant or a third person on a 
bond taken for production when called upon, they 
are in the custody of the law and the protection of 
the defendant, if he happens to be himself the 
obligee under such a bond, runs until the duty to 
keep them as stipulated in the bond has ended-^ 

Property or money cannot be placed in the 
custody of law by the voluntary act of a party, 
without an order of Court or without an action 
against him ® A deposit of a sum of money in Court 
in answer to a suit for the same is good, and such a 
deposit can be followed in execution only in the 
manner provided by law. But when a person 
interpleads creditors and pays money into Court, 
without being required by the Court to do so, acts 

1. Freeman on ExKCunoNS, I, bSO-A. 

3. Freeman on Execuiions, I. 607-9. C.P.C., O. 21 r, 52 ; 
See Hama Aiyar v. Goiala Aiyar^ (19J8) 41 Mad. 1053. 

3, Freeman on Executions, I. 580. 
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only voluntarily and that money is attachable as his 
own under a judgment against hiin.^ 

Where any company is being wound up by oi- 
subject to the supervision of the Court, any attach- 
ment, distress or execution put in force without leave 
of the Court against the state or effects of the Com- 
pany after the commencement of the winding u[) 
shall be void.^ 

Leave is required before seizing goods in tlie 
hands of a receiver but no leave is necessary, 
before the appointment is perfected though already 
made.^ The application must be made in the pro- 
ceeding in which receiver is appointed and is known 
as an application pro interp-sse siiof* The grant of 
leave is discretionary^’ and the Court may refuse 
leave or postpone it or impose terms-' But the dis- 
cretion must be exercised judicially.'^^ 

Under the Registration of Societies Act, 18G0, Property of 

^ sociGtips 

“ if a judgment shall be recovered against the person 
or officer named on behalf of the society, such judg- 
ment shall not be put in force against the property 
moveable or immoveable or against the body of such 
person or officer, but against the property of the 
society/’^ 

1. C.P.C., 3. 88, 0. 35 r. 2. 

2. Tndiaa Compinies Act. (Vll of 1913), S. 234. 

3. Kewneyy. Attrill, (1886) 34 Ch. D. 345; Boireii v. Brecon 
HailwayCo., (1867) L.R. 3 Eq. 541. 

4. FAwarch v. Edwards^ (1876) 2 Cb. P. 291 C.A. 

5. B.usseli V. Ecist Anjlian By, Co., (I6v0) 3 Mac. & G. 104. 

6. Jones V. Jagyar, (189G) 54 P.T. 731 ; Bryant v. Terrhington, 

(1897) 13 T.LR. 315 C.A. ; Be Clements, (1901) 1 K. B 260; 

Hnlhert v. Cathcart, (1896) A.C. 470. 

7. Bell V. Denver, (1886) 54 L.T. 720, 

8. Lee v. Bude ^ TJ. By, Co., (1371) L.R. 6 C.P. 577. 

9. Act XXI of 1860, S. 5. 
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CHAPTER XVII 

Attachment (contd.) 

Foundation of attachment — Modes of attachment— Attachment in a 
decree for rent or profits — Agricultural produce — Debts, shares 
etc. — Toint interest in moveables — Salary of public officer— Pro- 
jierty in custody of court or public ofilcer — Decree— Debt — Decrees 
for money — Immoveable property— Negotiable instrument— Coin 
and Currency Notes— Ce'satiou of attachment on satisfaction of 
decree — Cessation of attachment on insolvency— Cessation of 
attachment on judicial sale— Cessation of attachment on decree- 
holder’s default — What is default— Effect of ‘ striking off’ appli- 
cation — What is not a cessation of attachment— What is a 
cessation of attachment — Rule under the C. P. Code of 190S — 
Revival of attachments— Rights of attaching creditor — Effect of 
seizure -EA'ect of garnishment -Effect of attachment generally— 
Avoidance of alienation after attachment — Alienation must bo 
private — Alienation must be contrary to attachment — Attachment 
must be subsisting — Attachment may be dormant — Attachment 
must have been effected— Attachment must have been effective— 
Attachment must not be ultra rircs— Chims enforceable under 
the attachment — Annavialai Chettiyar v. Palamalai ChHtiyar 
— Permission for private alienation — Attachment before judgment 
— Injunction. 

Attachment is the process by which the Court 
reduces the property of the judgment-debtor to its 
own possession by laying its hands on it. The 
authority to interfere with the possession of the 
judgment-debtor is conferred on the Court and its 
officers by statute and to constitute such interference 
lawful, the forms prescribed by the statute must be 
strictly observed. An omission or deviation in the 
observance of the forms may render the attachment 
void and ineffective and may make the act a 
trespass. 

Under the Code of Civil Procedure attachment is 
of four forms, seizure, charging order, proclamation 
and garnishment. These forms relate to and are 
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suited to different kinds of property and the mode pres- 
cribed for attachment is the only mode in which the 
particular property can be validly attached. If for 
instance a promissory note, which under the Code 
must be attached by seizure, is attached by a prohi- 
bitory order, the attachment is invalid.^ Similarly the 
process of attachment must be followed as laid down 
by the Code and if, for instance, when a copy of the 
notice, which is directed to be sent to the Collector, 
is not so sent' or the copy of the proclamation was 
not properly affixed,^ the attachment is of no avail. 

It is therefore necessary for the decree-holder to be 
circumspect in choosing the mode of attachment and 
in adhering to the forms of the process.^ 

“Where a decree directs an enquiry as to rent or Attachment 

* Q 3 d roo 

mesne profits or any other matter, the property of Jor rent or 
the judgment-debtor may, before the amount due 
from him has been ascertained, be attached, as in the 
case of an ordinary decree for the payment of money. 

When therefore after the preliminary decree is 
passed in a suit for possession and profits' the profits 
are being ascertained, ponding such inquiryj an 
attachment can be ordered.’ An inquiry into mesne 
profits and a final decree following the inquiry, after 
the death of the judgment-debtor and without a 


1. Subramania v. Cliokkalinga , 46 Mail. 415. 

‘J. iininaakellant Ckettg v. iSoutd^tiudaran Cketty, (1011) 1 
Bur. li.T. 148=12 I.C. 869 ; Attar binghv. Ghulam Muhainjiiadt 
(1921) 60 l.C. 527 ; Jadhan v. Kainhiath, (1023) 69 I.C. 563. 

3. Ibid. .Wisluiath v. Bahmatullah, (1923) Lah. 671. 

4. Ibid. Wishnath v. Hahmaiullahy (1933) Lah. 671 ; Mula 
Ram V. Jiwinda Ram^ (1923) 4 Lah„ 211. 

5. G.P.C. O. 21 r. 42 (=OM Coic, S. 255) 

6. Ibid.O. 20 r. 12. 

7. Qee S}iarodaw. Wooma, (1867) 8. W. R. 9 ; MuH$hi Kali 

SoMkar v. Maharajah Rrahada)idtlh (1912) 16 1.(L-708... . - 
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Moveable 

property. 


legal representative brought on record in bis stead 
are without jurisdiction and the final decree is void.^ 

Where the property to be attached is moveable 
property, other than agricultural produce, in the 
possession of the judgment-debtor, the attachment 
shall be made by actual seizure, and the attaching 
officer shall keep the property in his own custody 
or in the custody of one of his subordinates, and 
shall be reisponsible for the due custody thereof. 
Provided that, when the property seized is subject to 
speedy and natural decay, or when the expense uf 
keeping it in custody is like!}' to exceed its value, 
the attaching officer may sell it at once.”^ 

1. Radha Prasad Lall Sahab, (1891) 13 All. 03 P. C.; 
Khirajmal v. Daivi, (1905) 32 Cal. 296 P.C. 

2. C.P.C., 0. 21 r. 43 ( = 01d Code, S. 269). 

For this rule the following rules are substituted iu Madhas ; — 

43. (1) Where the property to be attached is moveable property, 

other than agricultural produce, iu the possession of the judgment- 
debtor, the attachment shall be made by actual seizure, and the 
attaching ofticer shall keep the property in his own custody or iu the 
custody of one of his subordinates, and shall be responsible for the 
due custody thereof. Provided that, when the property seized is sub- 
ject to speedy and natural decay or when the expense of keeping it in 
custody is likely to exceed its value, the attaching officer may sell it 
at once, and provided also that, when the property attached consists of 
live-stock, agricultural implements or other articles which cannot be 
conveniently be removed and the attaching officer does not act under 
the first proviso to this rule, ho may at the instance of the judgment- 
debtor or of the decree- holder or of any person claiming to be interested 
in such property leave it in ’the village or place where it has been 
attached— (a) in the charge of the person at whose instance the 
properly is retained in such village or place, if such pei-son enters into 
a bond in the Form No. 15-A of Appendix E to this schedule with one 
or more sufficient sureties for its production when called for or (6) in 
the charge of an officer of the Court, if a suitable place for iis safe 
custody be provided and the remuneration of the officer for a period of 
15 days at such rate as may from time to time be fixed by the High 
Court be paid in advance. 

(2) Whenever any attachment made under the provisions of this 
mle ceases for any of tie reasons specified in rule 53 or rule 57 or 
r\]le 6Dof4hSB Di-fier, the Court may oi'dot the I'estituttoti of the 
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Under the C.P. Code, moveable property in the 
possession of the judgment-debtor must be attached 

attached property to the person in whose possession it was before 
attachment. 

43- A. (1) Whenever attached property is kept in the village or 
place where it was attached, the attaching officer shall forthwith report 
the fact to the Court and shall with his report forward a list of the 
property seized. 

(2) If attached property is not sold under the first proviso to rule 
43 or retained in the village or place where it is attached under the 
second proviso to that rule, it shall be brought to the Court-house and 
delivered to the proper officer of the Court. 

43- B. (1) Whenever attached property kept in the village or 
place where it is attached is live-stock, the person at whose instance 
it is so retained shall provide for its maintenance, and, if ho fails to 
do so and if it is in charge of an officer of the Court, it shall bo 
removed to the Court-house. 

Nothing in this rule shall prevent the judgmeut-debtor, or any 
person claiming to be interested in such stock from making such 
arrangements for feeding the same as may not be inconsistent with its 
safe custody. 

( 2 ) The Court may direct that any suras which have been ex- 
pended by the attaching officer or are payable to him, if not duly 
deposited or paid, be recovered from the proceeds of property, if sold, 
or be paid by the person declared entitled to delivery before he receives 
the same. The Court may also order that any sums deposited or paid 
under these rules be recovered as costs of the attachment from any 
party to the proceedings. 

The following rules have been added to Order 21 in Allahabad. 

115, Whenever guns or other arras in respect of which licenses 
have to be taken by purchasers under the Indian Arms Act (Act No. 
XI of 1878) are sold by public auction in execution of decrees by 
order of a Civil Court, the Court directing the sale shall give due 
notice to the Magistrate of the district of the names and addresses of 
the purchasers, and of the time and place of the intended delivery to 
the purchasers of such arms, so that proper steps may bo taken by the 
police to enforce the requirements of the lodian Arms Act. 

116. Where an application is made for the attachment of live- 
stock or other moveable property, the decree-holder shall pay into 
Comb in cash such sums as will cover the costs of the maintenance 
and custody of the property for fifteen days. If within three clear days 
before the expiry of any such period of fifteen days the amount of such 
costs for such further period as the Court may direct be not paid into 
Court, the Court, on receiving a report thereof from the proper officer, 
may issue an order for the withdrawal of the attachmeat and direct by 
whom the costs of the attachment are to be paid , 

11-23 


Attachment 
of property on 
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by seizure and seizure only. A difficulty pre- 
sents itself in the case of seizure of goods on or from 
tbe person of the judgment-debtor. If the judg- 

117, Live-stock which has beea attached in execution of a decuee 
shall ordinarily be left at the place where the attachment is made 
either in custody of the judgment-debtor on his furnishing security, or 
in that of some landholder or other respectable person willing to under- 
take the responsibility of its custody and to produce it when required 
by the Court, 

118, If the custody of live-stock cannot be provided for in the 
manner described in the last preceding rule, the animals attached shall 
be removed to the nearest pound established under the Cattle Trespass 
Act, 1871, and committed to the custody of the pound-keeper, who 
shall enter in a register — 

(а) the number and description of the animals ; 

(б) the day and hour on and at which they were committed to 

his custody ; 

(c) the name of the attaching oflicer or his subordinate by 
whom they were committed to his custody; and shall give 
such attaching officer or subordinate a copy of the entry. 

119, For every animal committed to the custody of the pound- 
keeper as aforesaid, a charge shall be levied as rent for the use of the 
pound for each fifteen or part of fifteen days during which such custody 
continue, according to tbe scale prescribed under section 12 of Act No. 

1 of 1871. 

And the sum so levied shall be sent to the Treasury for credit to 
the I^Iunicipal or District Board, as the case may he, under whose 
jurisdiction the pound is. All such sums shall- be applied in the same 
manner as fines levied under section 12 of the said Cattle Trespass Act. 

120, The pound-keeper shall take charge of, feed and water, 
animals attached and committed as aforesaid until they are with- 
drawn from his custody as hereinafter provided and he shall be 
entitled to bo paid for their maintenance at such rates as may be, from 
time to time, prescribed under proper authority. Such rates shall, for 
animals specified in the section mentioned in the last preceding rule, 
not exceed the rates for the time being fixed under section 5 of the same 
Act. In any case, for special reasons to be recorded in writing, tbe 
Court may require payment to be made for maintenance at higher rates 
than those prescribed. 

121, The charges herein authorized for the maintenance of live- 
stock shall be paid to the pound-keeper by the attaching officer for the 
first fifteen days at the time the animals are committed to his custody, 
and thereafter for such further period as the Court may direct, at the 
commencement of such period. Payments for such maintenance so 
made in excess of the sum duo for the number of days during which 


ATTACHMENT 


179 


ment-debtor refuses to deliver the goods on his 
person on demand by the officer making the attach- 

the animals may be in the custody of the pound- keeper shall be re- 
funded by him to the attaching officer. 

122. Animals attached and committed as aforos;\id shall not be 
released from custody by the pound- keeper cxcei t on the written order 
of the Court, or of the attaching odicer, or of the officer appointed to 
conduct the sale ; the person receiving the animals, on their being so 
released, shall sign a receipt foe them in the register mentioned in rule 
118. 

123. For the safe custody of moveable property other than live- 
stock while under attachment, the attaching officer shall, subject to 
approval by the Court, make such arrangements as may Ijc most 
convenient and economical. 

124. With the permission of the Court the attaching officer may 
place one or more persons in special charge of such proi^rty. 

125. The fee for the services of each such person shall be pay- 
able in the manner prescribed in rule IIG. It shall not be loss than 
two annas, and shall ordinarily not be more than three and a half 
annas per diem. The Court may at its discrctiou allow a higher fee ; 
but if it do so, it shall state in writing its rcasous for allowing an 
exceptional rate. 

« 

126. Where tho services of such person arc no longer recjuired 
the attaching officer shall give him a certiticato on a counterfoil form 
of the number of days be has served and of the amount due to him ; 
and on the presentatiou of such certiheato to the Court which ordered 
the attachment, the amount shall bo paid to him in tho presence of 
the presiding Judge. Provided that, where the auiouut do^s not ex- 
ceed Hs. 5, it may bo paid to the &ihua by money order ou requisition 
by tho Amin, and the prcBCUtatiou of tho certificate may be dispensed 
with. 

127. When inconsequence of an order of attachment being with- 
drawn or for some other reasons, the person has not been employed 
or has remained in charge of the property for a shorter time than that 
for which payment has been made in respect of his services, the fee 
paid shall be refunded in whole or in part, as the case may be, 

128. Fees paid into Court under the foregoing rules shall be 
entered in the Register of Petty Receipts and Repayments. 

129. When any sum levied under rule 119 is remitted to the 
treasury, it shall be accompanied by an order in triplicate (in the form 
giveu as form 9 of the Municipal Account Code), of which one part 
will be forwarded by the Treasury Officials to the District or Munici- 
pal Board, as the case may be. A note that the same has been paid 
into tho Treasury as rent for the use of the pound, will be recorded on 
the extract from tho pass book. 
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ment, seizure of the goods from the person will also 
mean a touching of the person; and the touching 
amounts to an arrest. The warrant of attachment 
does not authorise the touching or arrest of the 
person of the judgment-debtor and, for instance, 
when the judgment-debtor is a woman, it cannot 
authorise it. The remedy seems to be,' where the 
judgment-debtor is liable to arrest under the same 
decree, the Court should issue not only an attach- 
ment of the moveables but also the arrest of the 
person, in which case the seizure mayj it seems, 

1. The following passage from Freeman on Executions, is very 
instnictivo in the matter. 

In speaking of what may be distrained for rent, Lord Coke said ; 
** It must be of a thing whereof a valuable property is in somebody, 
and therefore dogs, bucks, does, conies, and the like, that are ferae 
naturae, cannot be distrained. Although it may be of valuable pro- 
perties, as a hotfce, etc., yet when a man or woman is riding on him, 
or an axe in a man’s hands cutting of wood, and the like, they are for 
that time privileged, and cannot be distrained." (Go. Lit. 47 a). To 
this the annotator has added in a note the statement that if ferrets 
and nets in a warren be taken damage-fcasauc, it is good. But if they 
are in the hands of a man, they cannot be distrained any more than 
a horse on which a man is ; nor can they be distrained if they are out 
of the warren." There are several English authorities in con, 
fconance with the doctriuo we have stated. {Gorton v. Fatkncr, 4 
Term Rep. 665; Storey v, liobinson, 6 Term Rep. 139 : Sunbolf Vi 
Alford^ 3 Mees. W. 253; Simpson v. llarioyp. VViJles, 613.) 
it is probably true that this law, providing that certain things, when 
in actual use, cannot bo distrained, is equally applicable to levies 
made uudcc execution. There might bo some doubt from the early 
cases whether the exemption is to bo attributed to the nature of the 
property or its use. or to the fact of its being upon the person or iu 
the baucis of its owner. Hence, while it was conceded that wearing 
apparel upon the person of the defendant could not be taken in exe- 
cution, it was doubtful whether the same apparel could not be levied 
up/On when not in actual use. The later cases appear to settle upon 
the theory that properly upon a debtor’s person or iu his bands can- 
not be seized, because such seizure is liable to provoke a breach of the 
peace. The American cases upon this subject are very few. In Cali- 
fornia, a defendant bad a bag of gold in his hand, when the same 
was taken from him by an officer. The propriety of this seizure being 
Bubsequently questioned, the Supreme Court said; ‘‘The coin was 
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legally follow the arrest. In cases where the judg- 
ment-debtor cannot be arrested in execution of that 
decree, no warrant of arrest can issue and there 
appears to be no means of effecting the seizure of 
the goods on his person. When therefore an appli- 
cation is made for the attachment of moveables on 
the person of a judgment-debtor who cannot be 
arrested under that decree, the Court will issue the 
warrant, taking care to direct the officer entrusted 
with the warrant to demand delivery of the move- 
ables, and, if refused, to do no more than return the 

contained in a bag, which was held by tbo plaintiS in his hand, and 
from its seizure thus situated the plaintiff could uoij claim any exemp- 
tion, as he might perhaps do in reference to money upon his wrsou. 
Thus situated, it was like a horse held by its bridle, subject to seizure 
uuder execution against its owuer.*’ In Massaohusetts a defendant 
had on his person a watch. The officer asked to see the watch. When 
it was handed to him for inspection he broke the cord by which 
the watch was attached to the defendant’s person, and thereafter 
levied upon the watch under a writ against its owner. The Supremo 
Court of the State treated this act of severance as entirely unjustitiabic. 
Being initiated by a wrongful act, the levy was adjudged to bo invalid, 
and the oflicer was declared to bo a trespasser ab initio. This case 
probably establishes in America the doctrine that property uix)n the 
person of a defendant cannot be seized under execution. But it would 
seem, from the California case of Green against Palmer^ that this 
rule does not extend to property which the debtor may be holding in 
his hand. The only ground upon which this exemption from levy can 
be justilied is that otherwise the otticer would be authorized to 
commit a trespass upon the person of the defendant, and thereby to 
provoke a breach of the peace. We arc unable to understand why this 
reason does not apply to a thing held in the defendant’s hand, or to a 
horse on which he is riding, as well as to a watch attached to his neck 
by a cord. With respect to property upon the person of the defendant, 
its exemption from levy while so situated is founded upon the danger 
that the power to seize and search the person of a defendant, while 
acting under civil process, might be grossly abused. Heuee, it has 
been held that an article of personal ornament cannot, uuder a writ of 
replevin, be taken from the person of a defendant v.ithout his assent. 
The exercise of such a power is not only coutrary to right and un- 
supported by authority, but it is also inconsistent with sound policy, 
practical jurisprudence looks, in the application of remedies, to the 
peace, good order, and decorum of society. The evilo which would 
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warrant as unexecuted. In England the sheriflf 

may not legally take goods from the person of the 
judgment-debtor.' 

Growing crops are moveable property under 
the Code of Civil Procedure.^ If like other moveable 
property an attachment of growing crops were to 
be by actual seizure and removal of the crops from 
the fields, that would mean injury to both parties 
and until the crops are ripe for use they cannot be 
handled. Accordingly a more feasible mode of 

attachment has been substituted in tbe case of 
growing crops : 

“ Where the property to be attached is 
agricultural produce, the attachment shall be madeby 
affixing a copy of the warrant of attachment,— 

(fi) where such produce is a growing crop, 

on tbe land on which such crop has 
grown, or 

(?^) where such produce has been cut or 
gathered, on the threshing-floor or place 
for treading out grain or the like or 
fodder-stack on or in which it is depo- 
sited, 

ilow from the unrestricted use of a civil process to search the person, 
and to seize from it articles of dress or use or ornament, are obvious 
and manifold. It would bring the officer of law in direct contact 
with the citizen, under circumstances well calculated to excite irrita- 
tion and anger, and lead directly to breaches of the peace. It would 
place in the bands of wicked and evil-disposed persons the means of 
annoyance and injury, and the power to interfere wantonly and 
without just cause with the most sacred rights of the person. If the 
right exists at all, it cannot be limited to particular articles of use or 
adornment, but must extend to every article of apparel worn by 
persons of either stx, and might be lawfully exercised at the sacrifice 
of decency and the proprieties of life. 

1. SunbolJ Alford, (1838) 3 M. & W. 248; Storey v, 
Robinson (1795) 6 Term Rep, 138. 

. 2. .Q.P.C., S.2(13}. 
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and another copy on the outer door or some 
other conspicuous part of the house in which the 
judgment-debtor ordinarily resides or, with the leave 
of the Court, on the outer door or on some other 
conspicuous part of the house in which he carries 
on business or personally works for gain or in which 
he is known to have last resided or carried on 
business or personally worked for gain; and the 
produce shall thereupon be deemed to have passed in- 
to the possession of the Court. 

“ (1) Where agricultuial produce is attached, the 
Court shall make such arrangements for the custody 
thereof as it may deem sufficient and, for the purpose 
of enabling the Court to make such arrange- 
ments, every application for the attachment of a 
growing crop shall specify the time at which it 
is likely to be fit to be cut or gathered- (2) Subject 
to such conditions as may be imposed by the 
Court in this behalf either in the order of 


attachment or in any subsequent order, the judg- 
ment-debtor may tend, cut, gather and store the 
produce and do any other act necessary for matur- 
ing or preserving it; and if the judgment-debtor 
fails to do all or any of such acts, the decree-holder 
may, with the permission of the Court and subject 
to the like conditions, do all or any of them either 
by himself or by any person appointed by him in 
this behalf, and the costs incurred by the decree- 
holder shall be recoverable from the judgment- 
debtor as if they were included in, or formed part 
of, the decree. (3) Agricultural produce attached as a 
growing crop shall not be deemed to have ceased to 


be under attachment or to require re-attacbment 
merely because it has been severed from the soil. 


1. Ibid. 0 . 21 , r. 44. 
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Debts, 

etc. 


(4) Where an order for the attachment of agrowing 
crop has been Diade at a considerable time before 
the crop is likely to be fit to be cut or gathered, the 
Court may suspend the execution of the order for 
such time as it thinks fit, and may, in its discretion, 
make a further order prohibiting the removal of the 
crop pending the execution of the order of attach- 
ment. (5) A growing crop which from its nature does 
not admit of being stored shall not be attached 
under this rule at any time less than twenty days 
before the time at which it is likely to be fit to be 
cut or gathered.”^ 


shares Actual seizure is also not possible in the case of 
debts, shares or other property not in the possession 
of the judgment-debtor. In such cases the attach- 
ment is effected by prohibitory orders.^ 

“(I) In the case of 


(a) a debt not secured by a negotiable in 
strument, 


(?j) a share in the capital of a corporation, or 

(c) other moveable property not in the posses- 
sion of the judgment-debtor, except 
property deposited in, or in the custody 
of, any Court> 

the attachment shall be made by a written order 
prohibiting, 


(i) in the case of the debt, the creditor from 
recovering the debt and the debtor from 
making payment thereof until the fur- 
ther order of the Court: 


1. C.P«C., O. 21, r. 45. For rales made io Ijowor Burma, see 
end of this Chapter. 

2. A prohibitory order does not amount to seizure within Art. 29 
of Indian Limitation Act, 1908 ; Yellamm'Xl v. Ayyappa, (1914) 38 
Mad. 972, 
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(ii) in the case of the share, the person in 
whose name the share may be standing 
from transferring the same or receiving 
any dividend thereon ; 

(hi) in the case of the other moveable proper- 
ty except as aforesaid, the person in 
possession of the same from giving it 
over to the judgment-debtor. 

(2) A copy of such order shall be affixed on 
some conspicuous part of the Court-house, and 
another copy shall be sent in the case of the debt, to 
the debtor, in the case of the share, to the proper 
officer of the corporation, and, in the case of the 
other moveable property (except as aforesaid), to the 
person in possession of the same. 

(3) A debtor prohibited under clause (i) of sub- 
rule (1) may pay the amount of his debt into Court, 
and payment shall discharge him as effectually as 
payment to the party entitled to receive the same.”^ 

This rule, and not rule 44 or 45, applies to the 
attachment of agricultural produce in the hands of 
a third party.- 

“ Where the property to be attached consists of 
the share or interest of the judgment-debtor in 
moveable property belonging to him and another as 
co-owners, the attachment shall be made by a notice 
to the judgment-debtor prohibiting him from trans- 
ferring the share or interest or charging it in any 
way.”^ 

** (1) Where the property to be attached is the 
salary or allowances of a public officer or of a 

1. C.P C,. O. 21 r. 4G (=01d Code, 8. 268), As to rules in 
Lower Burma, see end of this Chapter. As to the procedure to be 
followed see next Chapter. 

2. Bikcliand v. Sajandas, (1922) 15 S.L.E, 128=61 l.C, 1007. 

3. C.P.C., O, 21 r. 47. 


Joint interest 
in moveables, 


Salary of 
public officer. 
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servant of a railway company or local authority, the 
Court, whether the judgment-debtor or the disbursing 
officer is or is not within the local limits of the 
Court s jurisdiction, ma}’ order that the amount 
shall, subject to the provisions of section 60, be 
withheld from such salary or allowances either in 
one payment or by monthly instalments as the 
Court may direct; and, upon notice of the order to 
such officer as the Government may, by notification 
in the Gazette of India or in the local official Gazette, 
as the case may be, appoint in this behalf, the 
officer or other person whose duty it is to disburse 
such salary or allowances shall withhold and remit 
to the Court the amount due under the order, or the 
monthly instalments, as the case may be. 

(2) Where the attachable proportion of such 
salary or allowances is already being withheld and 
remitted to a Court in pursuance of a previous and 
unsatisfied order of attachment, the officer appointed 
by the Government in this behalf shall forthwith 
return the subsequent order to the Court issuing it 
with a full statement of all the particulars of the 
existing attachment. 

(3) Every order made under this rule, unless 
it is returned in accordance with the provisions of 
sub-rule (2), shall, without further notice or other 
process, bind the Government or the railway com- 
pany or local authority, as the case may be, while 
the judgment-debtor is within the local limits to 
which this Code for the time being extends and 
while he is beyond those limits if he is in receipt 
of any salary or allowances payable out of 
His Majesty’s Indian revenues or the funds of 
railway company carrying on business in any part 
of British India or local authority in British India ; 
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and the Government or the railway company or 
local authority, as the case may be, shall be liable 
for any sum paid in contravention of this rule.*’^ 

Under the Code of 1882, the salary of a public 
officer or a railway servant could not be realised in 
execution, unless the disbursing oflicer was within 
the local limits of the jurisdiction of the Court of 
execution.- The present rule removes the incon- 
veniences of such process and substitutes an easier 
and less expensive one and sucli salary can now be 
attached by an order directed to the disbursing 
officer, whether he and the judgment-debtor are 
within or without the limits of the Court ordering 
attachment. The party to whom the order is so 
directed, be it the Government, Kailw'ay Company or 
other local authority, must return the order as 
directed in clause (2), failing which he will be liable 
for such sum as should have been stopped out of 
the judgment-debtor’s salary.® No order can be 
made without bringing the Government on record/ 

“ Where the property to be attached is in the 
custody of any Court or public officer, the attach- 
ment shall be made by a notice to such Court or 
officer, requesting that such property, and any 
interest or dividend becoming payable thereon, may 
be held subject to the further orders of the Court 
from which the notice is issued : 

Provided that, where such property is in the 
custody of a Cou rt, any question of title or priority 

1. C.P.C,, 0. sir 48. cf. Aimy Act, (1881) 44 and 45 Vic. c, 
53, b. 151 (3). For the attachable prorortion, tee C.P.C. , S. CO (i). 

2. Rango v, Ba^krishna, (1668) 12 Eom, 44 ; Soyadkhan v, 
Davies, (1904) 28 Bom. 498 ; Ahdvl Gofvr v. Allyn, (1903) 30 Cal. 
713 ; Oakes ^ Co. v. Discarcie, (1910) P.R. 10=5 I-C. 602. 

3. Nia^ar v. Biddulph, (1912) P.B. 93 = 14 I.C. 73V. 

4. Ibid. 


Property in 
the cnstody 
of Court or 
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arising between the decree-holder and any other 
person, not being the Judgment-debtor, claiming to 
be interested in such property by virtue of any 
assignment, attachment or otherwise, shall be de- 
termined by such Court-”^ 

f 

% 

*^(1) Where the property to be attached is a 
decree, either for the payment of money or for sale 
in enforcement of a mortgage or charge, the attach- 
ment shall be made, 

(a) if the decrees were passed by the same 
Court, then by order of such Court, and, 

(Z?) if the decree sought to be attached was 
passed by another Court, then by the 
issue to such other Court of a notice 
by the Court which passed the decree 
sought to be executed, requesting such 
other Court to stay the execution of its 
decree unless and until — 

(i) the Court which passed the decree 
sought to be executed cancels the 
notice, or 

(ii) the holder of the decree sought to be 
executed or his judgment-debtor ap- 
plies to the Court receiving such notice 
to execute its own decree. 

(2) Where a Court makes an order under clause 
(a) of sub-rule (1), or receives an application under 
sub-head (2) of clause (Z>) of the said sub-rule, it 
shalb on the application of the creditor who has 
attached the decree or his judgment-debtor, pro- 
ceed, to execute the attached decree and apply the 
net proceeds in satisfaction of the decree sought to 
be executed. 

1. C.P.C , 0. 21, r. 52 (=01d Code. S. 272). 
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(3) The holder of a decree sought to be exe- 
cuted by the attachment of another decree of the 
nature specified in sub-rule (1) shall be deemed to 
be the representative of the holder of the attached 
decree and to be entitled to execute such attached 
decree in any manner lawful for the holder thereof. 

(4) Where the property to be attached in the 
execution of a decree is a decree other than a decree 
of the nature referred to in sub-rule (1), the at- 
tachment shall be made, by a notice by the Court 
which passed the decree sought to be executed, to 
the holder of the decree sought to be attached, 
prohibiting him from transferring or charging the 
same in any way ; and, where such decree has been 
passed by any other Court, also by sending to such 
other Court a notice to abstain from executing the 
decree sought to be attached until such notice is 
cancelled by the Court from which it was sent. 

(5) The holder of a decree attached under this 
rule shall give the Court executing the decree such 
information and aid as may reasonably be required. 

(6) On the application of the holder of a decree 
sought to be executed by the attachment of another 
decree, the Court making an order of attachment 
under this rule shall give notice of such order to the 
judgment-debtor bound by the decree attached ; and 
no payment or adjustment of the attached decree 
made by the judgment-debtor in contravention of 
such order after receipt of notice thereof, either 
through the Court or otherwise, shall be recognized 
by any Court so long as the attachment remains in 
force*”^ 


1. O.P.C. 0. 21, r. 53 (=01d Code, S. 273). 

The following sub-rule has been added in MADRAS $ 

63 (c). If the decree sought to be attached has been sent for 
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money, Decrees are declared to be property attachable 

and saleable. Under the general rule therefore a 
decree, after attachment, must be sold, like any 
Other property. Under the Code of lo82, a distinc- 
tion was made between decrees for payment of 
money and other decrees and in the case of the for- 
mer, sale of the decree was prohibited and a special 
mode of realisation by execution of that decree was 
prescribed leaving all other decrees to be sold in the 
usual course. But on the question whether decrees 
for sale on mortgages were decrees for money or 
not, there was a conflict of opinion.^ The present 
Code sets aside the conflict and declares such 
decrees as on a par with pure decrees for money. 
The result is that when decrees are attached, 
decrees for payment of moneys or for sale in en- 
forcement of a mortgage or charge must be realis- 
ed only in the manner prescribed and not by the 
geneial rule of sale,® and all other decrees, such as 
for partition? foreclosure,® and speciflc performance 
&c., fall under the general process of sale. 

But for the attachment of a decree to be 
effective, the decree must have been passed, that is, 

exeoutioD to another Court, the Court which passed the decree shall 
send a copy of the said notice to the former Court, and thereupon the 
provisions of clause (6) shall apply in the same manner as if the 
former Court had passed the decree and the said notice had been sent 
to it by the Court which issued it. 

1. See V aidhmadasamy v. Soviasundar am ^ (1905) 28 Mad. 473 
(they were) ; Delhi ^ London Dank Ld. v. Par tab Singh ^ (1906) 28 
All. 771 (they were not). 

2. SuUan v. *Gulzari, (1880) 2 All. 290 ; Tiruvengada v. 
Vijthilingai (1883) 6 Mad. 418 ; JoHndro v. Dwarkanath^ (1893) 20 
Cal. Ill ; Sidlingapim v. Shankarapyay (1903) 27 Bom. 556. 

3. Viihalda&w. Subrayay (1920) 22 Bom. L.R. 1304 = 59 1.0. 

541, 

4. Qopalw, Joharimaly (1892) 16 Bom. 522. 

6. Barhma v. Bajilal, (1904) 26 All. 91. 
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the right sought to be attached must have been 
settled by the decree.^ Where therefore on the 
reversal of a decree for possession A is directed to 
restore possession to B with profits the order for 
mesne prohts passed in favour of B is not attachable 
as a decree in execution of a decree obtained against 
him, for it is not a right settled by the decree but one 
only arising from the decree by way of restitution.- 

“ (1) Where the property is immoveable, the 
attachment shall be made by an order prohibiting 
the judgment-debtor from transfering or charging 
the property in any way, and all persons from 
taking any benefit from such transfer or charge. 

(2j The order shall be proclaimed at some place 
on or adjacent to such property by beat of drum 
or other customary mode, and a copy of the order 
shall be affixed on a conspicuous part of the 
property and then upon a conspicuous part of the 
court-house, and also, where the property is land 
paying revenue to the Government, in the office of 
the Collector of the district in which the land is 
situate.”^ Rent payable in respect of Shrotriem 
villages is revenue within the meaning of this rule.^ 

“ Where the property is a negotiable instrument 
not deposited in a Court, nor in the custody of a 
public officer, the attachment shall be made by 
actual seizure, and the instrument shall be brought 
into Court and held subject to further orders of 
the Court.” ^ 

1. The decrees need not have been drawn op, Ham Kanai Pal 
Y. Puma Chandra, (1921) 34 C.L.J. 494 = Go I.C. G50. 

2. Va&udeva v. Ncurayana, (1901) 24 Mad. 341. 

3. C.P.C., 0. 21 c. 54 (=01d Code S. 274). 

4. liamidimarri Ganamma v, Kotireddi, (1923) 4G Mad. 73G, 

5. C.P.C., 0, 21, r. 51 (=01d Code, 8. 270). 
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“ Where the property attached is current coin 
or currency notes, the Court may, at any time 
during the continuance of the attachment) direct 
that such coin or notes, or a part thereof sufficient 
to satisfy the decree, be paid over to the party 
entitled under the decree to receive the same.’'^ 

** Where (a) the amount decreed with costs 
and all charges and expenses resulting from the 
attachment of any property are paid into Court, or 
(b) satisfaction of the decree is otherwise made 
through Court or certified to the Court, or (c) the 
decree is set aside or reversed, the attachment shall 
be deemed to be withdrawn, and, in the case of 
immoveable property, the withdrawal shall, if the 
judgment-debtor so desires, be proclaimed at his 
expense, and a copy of the proclamation shall be 
affixed in the manner prescribed by the last prece- 
ding rule.”^ 

1. C.P.C., O. 21, r. 56 (=01d Code. S. 277). 

2. C.P.C.. O. 21, r. 55 (=01d Code. S. 275). 

The rule has been thus modified in ALLABABAD : 

55. (1) Notice shall be sent to the sale officer executing a decree 
of all applications for rateable distribution of assets made under section 
73 (1) in respect of the property of the same judgment-debtor by 
persons other than the holder of the decree for the execution of which 
the original order was passed. 

(2) Where — (a) the amount decreed (which shall include the 
amount of any decree passed against the same judgment-debtor, notice 
of which has been sent to the sale officer under sub- section (1), with 
costs and all charges and expenses resulting from the attachment of 
any property are paid into Court, or (6) satisfaction of the decree (in- 
cluding any decree passed against the same jndgment-debtor, notice of 
which has been sent to the sale officer under sub-section (1). is other- 
wise made through the Court or certified to the Court, or (c) the decree 
(including any decree passed against the same judgment-debtor, notice 
of which has been sent to the sale officer under sub-section (l), is set 
aside or reversed, the attachment shall be deemed to be withdrawn, 
and, in the case of .immoveable property, the withdrawal shall, if the 
judgment-debtor so desires, be proclaimed at his expense, and a copy of 
the proclamation shall be affixed in the manner prescribed by the last 
preceding rule, 
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An order of adjudication in insolvency of the Cessation of 
judgment-debtor is good against an attaching credi- 
tor and the attachment ceases to affect the property 
during the pendency of the order of adjudication 
and vanishes finally when the debtor is discharged.^ 

When a judicial sale takes place, all attach- Cessation of 

^ ^ attaohmenbon 

ments effected on the property fall to the ground juaicial sale, 
and the property so sold cannot be sold again at 
the instance of another decree-holder though he 
had attached the property before the attachment 
in pursuance of which the property was sold.^ 

When the same property has been attached in 
execution of two monev-decrees and brought to sale 

^ o 

under the later attachment, the sale is unaffected by 
the existence of the prior attachment in the other 
suit and the prior attachment falls through on the 
sale. So where in pursuance of a prior decree on a 
mortgage, the property attached under a subsequent 
decree is sold, the later attachment vanishes and the 
attaching creditor’s right of redemption comes to an 
end with it.® “ Attachments preventing alienations 
by the judgment-debtor are granted solely for the 
purpose of protecting the attaching creditor’s right to 
bring to sale in execution the right, title, and interest 
in the attached property of the judgment-debtor; and 
they do not continue to affect the attached proper- 
ty in any way, when the interest of the judgment- 
debtor is no longer realisable in execution of the 

1 . Errikullayya Chitly w . OJjicial Assignee oj Madras^ {101b) 

39 Mad. 903; Itaghunath Das v. Sundar Das, (1914) 42 Cal. 72 P.C. 

2. Kashynath Jioyv. Sttrbanand Shaha, (1835) 12 Cal . 317 ; 

Ilarnamlan v. Praniiath, (1921) Pat. 205 = C1 I.C. 922 ; Abdul 
Uakitn V. Ulfat Husain, (1920) 2 U.P.L.R. lOG-55 I.C. 558 ; 

Chamiyappa Taragan v. llama Iyer, (1921) 44 Mad. 232 ; Venkata- 
sxmt Naidu v. Gurnsami Iyer, (1920) 38 M.L.J. 441 = 55 I.C. G2G, 

3. Chamiyappa Taragan y. Hama Iyer, (1921) 44 Mad. 232 

(239). 
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creditor s decree, because it bas passed by a court 
sale to an auction-purchaser who with his assigns 
takes it free from the attachment and with unres- 
tricted rights of alienation.”^ 


Cessation of 
.attachment on 
decree-holder’s 

default. 


‘‘ Where any property has been attached in 
execution of a decree, but by reason of the decree- 
holder s default the Court is unable to proceed 
further with the application for execution, it shall 
either dismiss the application or for any sufficient 
reason adjourn the proceedings to a future date. 


Upon the dismissal of such application the attach- 
ment shall cease.”- Where the execution procee- 
dings have been transferred to the Collector, he has 
power to dismiss the application under this rule and 
thereupon the attachment will cease.^ 

What is The provisions of this rule that the attachment 

default. should cease on dismissal of the application for 

execution must be strictly construed.^ They do not 
apply unless the dismissal was on the ground of 
default on the part of the decree-holder.^ 

The word ‘default’ is not confined to failure to 


appear or to pay process fees or to produce docu- 
ments, but includes other acts of negligence or 
disobedience, .such as failure to issue or serve a 
7iotice under Q. 21, r. 6G. On such default the 
attachment ceases, even though the Court and parties 
intended that the attachment should subsist,^ because 

1. Per Wallis J., in CJiamiyappa Taragan w. Rama hjtr^ 

( IDJl) 4-1 Mad. 232; Kashy Nath v. Smbaiiand^ fl38G) 12 Cal. 317. 

2. O.P.C , O. 21, r. 57, 

3. .S'/fau/ctr Ran v. Manik Rao^ (1923) Nag. IS. 

4. Aziz Dux. Y. Katiiz Fatima Bibi^ (1912) 34 All. 490 ; 
Voliakath Puthiah v, Uanakkal Parameswaran (1915) 35 T.C. 240. 

5. Ibid. Syed Muhammad v. Mt. Wazir Bibij (1918) Pat. 
353 = 48 1.0.780. 

G. N amuua v. Rosha'.i Miah^ (1911) 38 Cal. 482; Jaikrishna v. 
Bibi Soghra, (1923) 4 Pat. L.T. 418 = 71 I.C. 881 ; Lahhpat Rai v. 
Mayya Bal^ (1924) 75 I.C, 824. 
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Courts are not entitled to reserve a right against 
a plain provision of law/ The default must occur 
in the discharge of some obligation laid on the 
decree-holder by the Code or the ruies framed 
under it. When the omission to attend the sale and 
bid at the sale were the grounds on which the appli- 
cation w^as dismissed, the attachment did not cease 
with the dismissal.' 


\xi Dildar TTuasain v. SJieo JNarcnii,^ in exe- 
cution of a decree the whole of a house was sold 
by auction instead of a share therein ^vhich alone 
was saleable in execution of the decree. Various 


objections w'ere raised and in the end the Court 
executing the decree passed the following order: — 
‘The sale is set aside; the application for exe- 
cution is struck off. The attachment will lemain-’* 
Further applications were made for the execution 
of the decree, but they did not relate to the house 
in (question. As the result of these execution 
proceedings the | decree was satisfied in part and 
the papers were sent back to the Court w'hich passed 
the decree. Later on, the decree-holder applied for 
the execution of the decree by sale of a part of the 
house. In the interval between this application and 
the time when the decree was sent back to the 
Court which passed it, the judgment-debtor bad sold 
the property to the plaintiffs. The plaintiffs objected 
to the application for execution that they were the 
owners of the house and it was not saleable. It was 
held that the attachment had come to an end on the 


IC 240 Pufhiahy. Maaakkal Paramestoaran, (1915 



2. Venkalcswaraijyan v. Aswatha Nafayanan, (1923) 15 
315 = 75 I.C. 491. 

3. (1919) 41 A 11 , 157 j disseutmg from iCaraif^ri jS'a/yaiiarayarta 

Ooinsetti Xarayana Swami,. (lOlG) 38 I.C. 300 and Valiakaik 
Puthiahy. Manakkal ParamesioarMi, (1915) 35 I.C. 240. 
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decree-holder’s application being struck off, and that 
a good title had passed to the plaintiffs by the sale. 
It was said that the word “ default ” used in order 
XXI rule 67 of the Code is not restricted to 
default of appearance or matters of that description, 
but means a failure to do what the decree-holder was 
bound to do, that is, to go on with his application 
and have the property sold. 

A mistaken idea that a prior attachment sub- 
sisted though the execution petition was dismissed 
will not avail against the express effect of dismissal 
under this rule. But when the mistake is bona fide, 
the application may be amended b}^ adding a prayer 
for attachment.^ 

Unless an order of attachment is withdrawn or 
dealt with on the merits, the presumption, is it is 
subsisting,^ An attachment is not necessarily at 
an end, because the execution case is dismissed or 
struck off the file.^ The striking of an execution 
proceeding off the file is not an order known to the 
law/ It is an act which may admit of different 


1. Vccraraghava v. Mallikarjuna, (1914) 1 L. W. 665 = *25 
l.G, 883. 

2. Bajhavachariar v, Ana:it)iarcddit (191C) 31 l.C. 911; 
Datfd AH v. Bam Prasad, {1915) 37 All. 642. See Qamarudditi v. 
Jaioahir Lai, (1905) 27 All. 334 P.C. 

3. Jugobtindhoo'^. Bhugwan, (1671) 17 W. R. 15; Bank oj 
Upper India v. Sheo Prasad, (1897) 19 All. 482 ; Ivitiaz v. Bisliam- 
bhar, (1911) 8 A.L.J. 619=10 I.O. 245 ; Mahadeo v Hydcr, (1910) 
8 l.C. 727 ; Baghavachariar v. Anamhareddi, (1915) 31 l.C. 911 ; 
Jagadish V. Rama Snndara, (1919) 23 C.W.N. 608 = 51 I.O. 972. 
See Oanpati Bhatla v. Devappa, (1923) Bom. 30 = 76 l.C. 895. 

4. Biswa 5onajt v. Binanda Chunder, (1884) 10 Cal. 416 ; 
Mohunt Bhagioan v. Khetlar, (1897) 1 C.W.N. 617 ; Bonkal v. 
Phakicar, (1893) 15 All. 84 ; Bcctharama v. Krishna Rao^ (1912) 
H.W.N. 407 = 15 l.C, 406. 
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interpretations according to the circumstances of 
the case.*^ 

If the Court consigns the records to the record 
room^ or struck off the execution proceedings for its tion of attach- 

. 3 lueilt;. 

own convenience, that is, statistical purposes only," 
such as pending an order of stay or of injunction^ 
or pending appeal^ or investigation of claimj® or be- 
cause the necessary records are not available,’ the 
attachment does not fall to the ground and a fresh 
application for execution must be treated as a con- 
tinuation of the prior one.^ 

The question whether a particular attachment 


1. Rajdh Muhesh Xarain w. Kishannndt (18G2) 9 328 

Zahtiranw.TayUr^ (1SC8) 2 B.L.R. 8G ; Uangasanii v. 

Ptrirtsajjii, (1897) 17 Mad. 58 ; Srijiifasa v, Sami Pa», (1893) 17 
Mad. 180 ; Chinlama'.i v. BalsJiastri, (1391) 16 Bom. 294 ; Yahub 
AH V. Dttfi/a, (1915) 37 All. 573 ; iSectharama v. Krishna Pati. 
(1912) TilAV.N. 407 = 15 l.C. 406; Karaluri Saiyanarayana v. 
Gopiscili Ndrayanaswaini, (191G) 38 l.C. 300; Diioan Chand v. 
Badha, (1919) P.R. 154 = 52 l.C. 294 ; Ganapati v. Devappa, (1923) 
Bom. 30. See Vol. I. 481 for limitatioo ou pending applications. 

2. Diioaii Chand v. Dcdha, (1919) l^ R. 154 = 52 I. C. 294 ; 
Nare7idra v. Oanga iSai7ar, (1920) 23 O.C. 1GC = 57 l.C. 509. 

3. Dacosta v. Kalu Pershady (1869) 12 W.R. 260 ; Sf/6raHiafiia 
Pattar v. Appu Mudaliary (1920) 11 L.W, 42 = 5'5 l.C, 526 ; IJaroda 
Sundari v. Fergnsson, (1882) 11 C.L.R. 17 ; Lalka Singh v. 
Gursaran Laly (1919) 6 O.L.J. 656 = 54 l.C. 426. 

4. Chumati Lall v. Doman Lally (1868) 9 W.R. 205 ; Soondcr 
Y. ML Buhooriay (1875) 24 W.R. 36; SeepLarama v. KrishnaraUy 
(1912) 15 1.0, 406; Valiakath Pzithiahw.-Thachary (1915) 3 L.W. 
601 = 35 l.C. 240. See also Chalavadi Kotiah v. Paloori Alitm- 
lammah^ (1907) 31 Mad. 71. 

6. Shew Narain v. A, B. MiUer, (1872) 17 W.R. 234. 

G. Krishna Doss v. Mahomed Mian, (1912) M.W.N. 810 = 16 
l.C. 434 ; Satija Narayana v. Karayanaswami^ (1917) 21 M.L.T. 
88 = 38 1.0.300; Nilkantav. Gosta Be/tari. (1918) 27 G.L.J, 145 = 
44 l.C. 249. 

7. Baghubans V. Sheo Sarangir, (1863) 5 All. 243. See Har 
Sarup V. Balgobind, (1895) 18 All. 9. 

8. Subramania v. Appu, (1920) 11 L.W. 42 = 55 l.C. 526. 
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subsists is a question of intention.^ When on the 

date 6xed for sale the judgment-debtor paid a portion 

of the debt and the sale was with the decree-holder’s 

consent put off on the express condition that the 

attachment should continue, the striking off of the 

proceedings would not efface the attachment.^ So 

will it be when it appears that it was the intention 

of the Court or of the parties that the attachment 
should continue.^ 

If rents payable to the judgment-debtor are 
attached and the Court orders execution by directing 
the tenants to pay the rents to the decree-holder, in 
such a case if the property remains under attach- 
ment, the order for execution is not exhausted mere- 
ly because the application is afterwards struck ofif. 
So if the decree-holder (on non-payment by the 
tenants) applied to the Court for an order on them 
to pay the rents in arrears, no question of limitation 
arises, as the execution proceedings are deemed to 
be pending and the Court is merely asked to give 
effect to its previous order for execution which still 
in point of law subsists.'* 

When an application was made for sale of a 
debt but the applicant failed to pay the warrant 
fees, because the sale had been stayed by an order 

1. SubhaGhariar v. Mnthuveeran PilJai, (1912) 36 Mad. 553 ; 
Karaturi Satyanarayana y.GoinscttiNarayaiiasioavii^ (1917) 38 
I.C. 300. 

3. Sheik Qclamw. Mt^Shama St.indari^ (1869) 12 W.R 143: 
Mungalv. Griiakant, (1SS2) 8 Cal. 51 P.C. Seo Mahomed Mubarak 
V. Sahu Bivial Prasad, (1922) 4 4 All. 274. 

3. Ahmitd V. Mahamed, {\8Qb) 1 N.W.P. 48; Zaibunnissa 
V. Jairab Gir^ (1873) 1 All, 616, See also Mookhesur v. Ramphulf 
(1809) 5 N.W.P. 70. 

4. Radha Kishorc v. Aftah ChuMdra, (1831) 7 Cal. 61 ; 
Jibhai Mahiimti\. Parbhu Bayu, (1875) 1 Bom. 69 ; Jitmaly. 
Jwala Prasad, (1808) 21 All. 165. 
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of the High Coui-t, and the petition was conse- 
quently ‘struck off,' it was held that the order siraply 
amounted to an adjournment sine die, for even if the 
fees had been paid, the Court could not have pro- 
ceeded with the sale by reason of the stay.^ 

If property is once attached, the attachment 
will subsist if not expressly abandoned by the party 
at whose suit it was made until an order is issued 
for its withdrawal, even though no further steps are 
taken on the attachment within a reasonable period. ^ 
If an execution case is struck off with the consent 
of the judgment-creditor or in such manner as the 
law provides or if the judgment-creditor subse- 
quently applies of his own accord for a second 
attachment treating the first as non-existent, then, 
the first must be deemed to have been abandoned.^ 
If on the contrary the judgment-creditor did not 
intend to abandon his first attachment and takes 
out the second attachment, merely because the 
Court insists on his beginning de novo, (or in igno- 
rance of the subsistance of the first attachment), 
then the 1st attachment remains in force notwith- 
standing the issue of the second.^ But when the 
first attachment ceased to exist as a matter of law, 
the subsisting attachment is only the later one- ^ 

Generally if an execution application is struck 
off with the consent of the decree-holder, the at- 

1. Sceiharama v. Krishnaroto, (1912) M.W.N. 407 = 15 l.C. 

400. 

2. Sec Alwar Chetty y. Povala Varculajipa Naickcr, (1912) )G 
l.C. 387. 

3. Jhatu Sahuy, Baho Ram, (18G9) 11 W.R. 511 ; Jlajl.z v. 
Abdullah, (1894) IG All. 133. 

4. Ibid. Kuriicha Ganga Naidu v. Kovvuri Basai'a Tleddy, 
(1913) 13 M.L.T. 145 = 18 I.G. G91. 

5. Krishna v. JaHahira?n, (1915) 19 C.hJ. 248 = 29 l.C. 149, 
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tachment must be deemed to have ceased. But in 
a case,^ where a claim was preferred in respect of an 
attached property, the decree-holder’s vakil stated 
“ that he would file a fresh application as the claim 
petitions are pending ” and the execution petition 
was struck off. The decree-holder filed a suit for de- 
claring the property liable for attachment and 
made an application for execution more than three 
years after the date of the previous application. It 
was held that the attachment subsisted and the ap- 
plication was not barred. The Court said that Order 
21 rule 57 did not apply in terms to the facts of this 
casej that the undertaking to file another applica- 
tion was not conclusive against the order and apart 
from the circumstances in which the order was 
passed or the possible intention of the Court and the 
parties, there was an independent reason for decid- 
ing in favour of the decree-holder as he was pre- 
vented from having recourse to the Court until 
he had secured a decision in his favour against the 
order allowing the claim." 

It may not be possible to follow the reasoning 
adopted in the case, for in the absence of a better 
and clearer note by the Judge, who struck off the 
execution on the representation of the decree- 
holder’s vakil, the order could only mean that the 
presence of the claim was an impediment to his 
prosecution of the execution application and that 
while it was in the ordinary course his duty to face 
the claim and to let the Court pass an order 
summarily under Order 21 rule 63, his action 
would amount only to an unwillingness to prose- 

1. Jhalu Saliu v. Baho Ravi, (1869) 11 W.U. 517. 

2, Karaturi Satyanarayana w.Qoiiisetti Naroyanaiiamif (1917) 
5 L.W. 20i = 3S I.C. 300. 
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cute the petition. When on such an expres- 
sion of the attitude of the decree-holder, the 
application was struck off, it clearly meant a 
dismissal of the application under Order 21 rule 57 
and the attachment would cease, with the conse- 
quence that there was no need or occasion for the 
claim petitions to be dealt with, though the Court 
would have still the power at that stage to adjudi- 
cate on the claim, if the claimant pressed for it. It 
follows therefore that the attachment having ceased 
on such an order the subsequent application would 
be out of time. The learned Judges however 
inferred an intention not to dismiss tie application. 

When an application is struck off the hie for whereitisa 
non-payment of batta for sale-processes,^ when the 
execution has been set aside in toto,* when the suit 
is dismissed,® when parties directed to appear do not 
appear,'* because the proclamation copies were not 
filed, ^ in all these cases the attachment ceases and 
an alienation by the judjment-debtor after that date 
and before a fresh attachment is good.® Where a 
decree-holder in execution of a decree attached the 
properties of the judgment-debtor but subsequently 
accepted a payment made by him towards the satis- 
faction of the decree and agreed to give time for 
payment of the balance of the decree amount and 

1. Purbiioo V. Goma Bhujun, (1866) 6 W.R. Mib. 4 ; YeUam- 

p<iUi Vcnhaiappa v. iiaiam (1917) 4 L.W. 112 = 35 1.0. 

694. 

2. Khadar Hussainy. KaXti Pcrskady (1867) 8 W.E. 49. 

3. Buckeeput v. Humphrey^ (1870) 24 W.B. 101. 

4. Krishna v. Janakiravi, (1915) 19 C.L.J. 248^^29 I.O. 149, 

5. Uandhyan v. BadratUy (1913) 17 C.W N. 204 = 18 I.C. 441. 

6. Krishna y. Janakiram, (1915) 19 C.L J. 248 = 29 I.C. 149 ; 

Bhagwan Lai v. Raiendra Prasad, (1923) 4 Pat. L. T. 409=77 
1. C. 1. 
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the Court dismissed the application after recording 
part payment, the attachment ceased to exist. ^ 


Rule under 
the C. P. 
Code of 1908. 


Ihe Code of 1908 expressly provides for dismis- 
sal of an execution application in default of prose- 
cution. Until that step is taken and final orders are 
passed, the application must be deemed to be pend- 
ing. Where an execution petition asked for certain 
specific reliefs v^^hich were all granted but the appli- 
cation itself was not disposed of by a final order, it 
must be deemed to be pending so as to entitle the 
decree-holder to ask for other reliefs on the same 
application because the mere fact that the decree- 
holder asked only for certain reliefs does not pre- 
clude him from asking at a later stage of the same 
application, for other modes of satisfying the decree.'* 
When, after a claim to certain jewels by the mother 
of the judgmetit-debtor had been dismissed, the 
decree-holder applied for proclamation and sale 
without a prayer for production as he ought to 
have done and when the Court ordered notice to 
the mother to produce them and the petition was 
dismissed for non-payment of batta, the attachment 
did not terminate with the dismissal of the petition.^ 


This provision of cessation applies only to orders 
of dismissal of execution application passed after the 
new Code came into operation. An attachment in 


1. Jaikrishna, v. Bibi Soghra, (1923) i Pat. L.T 418= 71 I.C. 

881. 

2. Rajah of KarveUiagar v. Venkatarcddi, (1916) 39 Mad. 

570. 

3. See Bommarajxi Venkata Pcrumal v. Sicbya 7 fianya Nayani 
Vdr*/, (1915) 31 I. O, 87 ; Vetikatanitna v. Manikatn 2^ayani Varu^ 
(1914) 16 M.L.T. 399 = 26 I.C. 244. 

4. Rajah of Karvctnagar v. Venkatareddi, (1915) 39 Mad. 

570. 

5. Peddi Venkata Subbiahy. Tangatoor Subbiah, (1915) M.W. 
N. 149 = 28 I.C. 62. 
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pursuance of an execution application which was 
subsisting in 1909 does not cease by the mere dismissal 
of the application after the new Code came into 

force. ^ 


An attachment once made is revived where the Revival of 

^ attachment, 

sale held in pursuance of it is reversed," where ari 
order setting aside an ex parte decree followed by 
striking off the execution proceedings, was reversed 
on appeal,^ where the order of striking off the pro- 
ceedings is reversed on appeal,^ where the right of 
attachment is established by a decree in a regular 
suit,*'^' or where the execution petition is restored on 
review.^ 


When an execution sale is set aside for anv 

% 

reason other than default on the part of the decree- 
holder the attachment which had been obtained 
prior to the first sale revives to support a subsequent 


1. Vardiparthi Hamayi/a y. Kosrukonda JagannaAham, (1915) 
37 I.C. 568; Khandi Subbayya, v. Nadra Snbba licddi^ (1915) 2 L.W. 
4=27 I.C. 792. See also Raghavachariar v. Ananihar cddi ^ (1915) 
SI I.C. 911. 

2. Raja Mohesb Narain v. Kishnamind, (1862) 9 M.I.A, 324 ; 
Qujino V. Baboo Muddwby (1864) W.R. 26 ; Mt. Kanio Zohara v. 
Rai Syam Kishcn, (1917) 2 Pat. L..T. 115= 39 I.C. 69. See also 
Keshaioesarindra v. Dcbcndra Jiala, (1919) -4 Pat. L.J. 213=48 I.C. 
245. 

3. Sheik Cftdani v. Mt. Shama S'undari, (1868) 12 W.R. J42 ; 
5 CAV.N. 347. 

4. Bank of Upper Lidia v. Shco Prasad, (1897) 19 All. 492. 

5. Mahomed v. Pitainbar, (1874) 21 W.R. 435 ; Bonoviali v. 
Proszinno, (1895) 23 Cal. 829 ; Ganesh v. Bhikoji, (1886) 10 Bom. 
400 ; Ati Ahmad v. Bansi Dhar, (1909) 31 All. 367 ; Sitj^pa Reddiar 
V. Aviidaiammal, (190.5) 28 Mad. 50 F.B. ; Shibdas v. Ravianath, 
(1921) G1 I.C. 817 ; Manyam Stibbayya v. Sunkaravalli Venkata- 
ratnam, (1923) 47 Mad. 176, See also Pethu v. Sankara Narayana, 
(1917) 32 M.L.J. 374 = 3.9 I.C, 778. 

6. Azis V. Fatima, (1912) 34 All. 490; Arunachalan v, 
Mantha (1920) 55 1.0. 707; Hartal y. ^arayan, (1922) 18 N.L.R, 
152=64 I.C. 420 ; Mohamed v. Pitambar, (1874) 21 W.R. 435. 
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application for execution and no fresh attachment 
is necessary.^ But when execution proceedings are 
dismissed for default of decree-holder, then the 
attachment ceases and the revival of execution 
proceedings does not operate to revive the attach- 
ment so as to prejudice the rights of strangers who 
have acquired title in the interval- 

An application to revive a prior execution 
application, is governed by Art- 181 of the Limitation 
Act, 1908- 

An attachment before judgment comes to an 
end when the suit is dismissed. In order to avoid all 
possible doubt and difficulty, the Court should when 
dismissing a suit make an order under Order 38 rule 
9 of the Code withdrawing the attachment. When 
the attachment ceases by the dismissal of the suit, it 
does not revive when an appeal is lodged.'^ 

By the act of seizure, the property seized is 
taken out of the order and disposition of the exe- 
cution-debtor,'* and out of his apparent possession, ^ 
and any dealing with it after the seizure is void as 
against the claim of the attaching creditor. 

The consequence of the seizure is to place the 
goods in custodia legis and that is for the benefit 

1. Mahabharat v. Surja Kanta, (19]S) 3 Pat. Tj.J, 310 = 451,0, 

589. 

2. See Vol. I. 480. Akht-ir Husai'i v. Qiulrai Alit (1923) 26 
O. 0. 206 : Patri*ij Kotr v. }dvlavanmd, (1911) 16 C, W.N. 332 = 
12 1. 0.65; see also M ihabharatv Snrjakanta, (1919) 3 Pab. L.J. 
310 = 45 I.C. 589. 

3. Abdnl Rahman v. Amir, (1918) 45 Cal. 780. 

4. Fletcher v. Manning^ (1844) 12 M. & W. 571 ; Re Baldwitit 
(1858) 2 De. G, & J. 230 0. A. 

5. Re Brenner, (1881) 16 Ch. D. 668 0. A. ; see contra Re Cole, 
(1872) 14 Eq. 178. 

6. 0. P. 0., S. 64 . 
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of those who are by law entitled.^ The seizure 
not a satisfaction of the decree'debt even to the 
value of the goods seized,' but is slid to be a pro-ta )ito 
discharge-^ It does not ecface the ownership of 
the judgment-debtor,'^ and no pro[)erty in goods 
passes thereby to the execution-creditor.^ 

“The defendant’s rights in the property are so Eaect of 

gvrni'^limeiit. 

far extinguished as to prevent bis inaking any dis- 
position of it which would interfere with its sub- 
jection to the payment of the plaintift’s demand, 
when that shall have been legally perfected, but for 
every purpose of making any demand which may be 
necessary to 6x the garnishee’s liability to him or of 
securing it by legal proceedings or otherwise his 
rights remain unimpaired by the pending garnish- 
ment, but, of course, can be exercised only in sub- 
ordination to the lien thereby created.”^’ 

The service of the order of garnishment binds 
the debts specified in the hands of the garnishee, if 
they exist at that date,^ The judgment-creditor 
does not thereby become a creditor of the garnishee 
in respect of the debts, ^ but he at onco^ acquires a 
right over them,'^^’ en-itling him to prevent the 

1. V. Grover, (183^) 1 Oh. ^ F. 72 H. L ; (Jitinn Bank 
of London V. Lencinion, (1878) 3 C.P.D. 243 C.A. 

2. Lee v. Dangar, Grant Coi., (1892) 1 Q.B. 231 ; nffirraed 
(1892) 2 Q.B. 337 C.A. See, for the distinction between seizing and 
elling, Lvi’idowie v. Connor, (1889) 2l L.R. Cr. 50. 

3. Ex parti Smith, (1902) 2 K B. 260 C.A. 

4. R. Bird, (1680) 2 Show 87; Ri Clarke, (1898) 1 Ch. 

336 C.A. 

5. Giles V. Grover, (1832) 1 Cl. & Fin. 72. 

6. Drake on Attachment, Section 453. 

7. Webb V. (1883) 11 Q.B.D. 518 C.A. 

8. Norton Y. Tates, (1906) K.B, 112. 

9. Cairney v. Back, (1906) 2 K.B. 746. 

10. Gdbraith v. Grimshaw and Barter, (1910) A.G. 50S ; 

Chattertm v. WaUey, (1881) 17 Ch. D. 259 C.A. 
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garnishee from paying his creditor.^ But the sum 
cannot be paid over to him unless the order is made 
absolute and a payment to the judgment-creditor 
on the order nisi alone would be a voluntary pay- 
ment.^ Such a payment is not good as against a 
trustee in bankruptcy of the judgment debtor, the 
payment being made without compulsion of law.*^ 
The order operates only over the extent of the judg- 
ment-debtor’s interest at that date and no more and 
is therefore subject to all charges,' liens^ (including 
the garnishee’s own)® and other equitable charges,"^ 
existing at that date. 

But where by the order nisi^ all debts owing 
and accruing to the judgment-debtor are attached, 
all the funds in the hands of the garnishee are 
attached, although the funds may be largely in 
excess of the judgment-debt, unless the order is 
restricted in its operation to such amount as will 
satisfy the judgment-debt/ When the amount of the 
debt due from the garnishee is in excess of the 
judgment-debt, an assignment of the excess by the 

1. ii(' Watt, (1878) 8 Ch. D. 327 C.A. ; Rc Combined Weighing 
and Advertising Machine Co., (18S9) 43 Ch.D.i99 C.A, 

2. Rondon Coriioration v, London Joint Stock Bank, (1883) G 
A.C. 393 (415J. See also 0" Donovan v. Dillon, (1889) 24 n.R.Ir, 442. 

3. Re Webster, (1907) 1 K.B. 623. 

4. Re General Horticultnral Co., (1886)32 Ch. 0. 312; Davis 
V. Freethy, (1890J 24 Q.B.D. 519. 

5. Shippey V. Grey, (1880) 49 0 J. Q.B. 524 C.A, ; Faithjnll 
y. Ewen, {1878) 2 Ch.D. 495 C.A. (solicitor’s special lieu); The 
Leader, (1868) 2 A. & E. 314 (proctor’s lien) ; ircfcj/tf v. Webhter, 
(1862) 31 Beav. 893 (army agent’s lieu). 

(i. Nathan v. Giles, (1814) 5 Tauut. 558 ; Caila v. Elgood, 
(1822) 2 Dow. & Ry. 193. 

7. Badclcy v. ConsolidaUd Bank, (1838) 38 Ch. 0. 238 C.A.; 
Cole V. Elcy, (1894) 2 Q.B. 180 ; Re London Pressed Binge Co. Ld., 
(1905) 1 Ch. 576 (581) ; Levene v. Maton, (1907) 51 Sol. Jo. 532. 

8, Rogers v. Whiteley, (1893) A.C. 118, 
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judgment-debtoi’ after service of the order nini on 
the garnishee is valid as against a second judgment- 
creditor who serves a garnishee order nisi on the 
garnishee after the assignment.^ 

Though the issuatice and service of writ is 
anticipated, the garnishee may make lawful pay- 
ment of debts or deliver property to the judgment- 
debtor until service upon him has been made.'^ 

A floating charge upon the assets of a com- 
pany secured by debentures^ takes priority, though 
the receiver and manager is appointed after service 
of the order nisi,^ or even after the order was 
made absolute.^ Payment to the judgment-creditor 
by the garnishee though with notice of the deben- 
ture holder’s claim will however be a good dis- 
charge to the garnishee, if no receiver has been 
appointed and nothing has been done to make the 
charge effective/’ Where before a petition for wind- 
ing up, the creditor obtains an order attaching debts 
due to a company and afterwards before the winding- 
up order obtains an order for payment, he is not 
liable to refund to the liquidator.^ 

The attachment of a debt only prevents the 
judgment-debtor from receiving payment of the 
debt from the garnishee, unless the claim of the 
attaching creditor is first satisfied. But it does not 

1. Yates 7. rL-rr^(1902) 1 K.B. 5-37 C.A. 

3. Freeman on Execotions, III. 2310. 

3. See Indian Companies Act (VII of 1913L Ss. 136—135. 

4. Norto^i V. Yates, (1906) 1 K. B, 113. 

5. Cairneyw, Back, {1906) 2 K. B. 746 ; see also Geissev. 
Taylor (1905) 2 K.B. 658. 

6. Robs-in V. Smith, (ISDS) 2 Ch. US ; Vorfott v. Yates, (1906) 
1 K. B. 112. See Robinson v Burnells Vie^hna Bakery Co., (1904) 3 
K.B. 624; Evans v, Rival Granite Quarry Co. Ltd., (1910) 36 

509. 

7. Ex parte Bawkins, (1868) L.R. 3 Ch. 787. 
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take away the right of the judgment-debtor from 
suing his debtor on it or from taking any further steps 
for its recovery.^ It does not operate as a transfer 
to the judgment-creditor of the debt or the securities 
for it and when the order is obtained against the mort- 
gagor of the judgment-debtor, a subsequent mort- 
gage has no operation upon the surplus proceeds 
of sale of the mortgaged estate in the hands of a 
prior mortgagee or a sale by him, under his power 
of sale, after the date of the order." 

Attachment creates no charge or lien upon the 
attached property.® It merely prevents and avoids 
any private alienation to the prejudice of the claim 
of the attaching creditor.^ It follows therefore 
that an attachment, whether before judgment or in 
execution gives the attaching creditor no priority' as 
a secured creditor, as against the Official Assignee 
or Official Beceiver in whom the estate of the 
judgment-debtor becomes vested on a subsequent 
insolvency, so that on such vesting the attachment 
become s of no avaib^ and the attaching creditor 
ranks equally with other creditors only for a rate- 

1. Shib Singh v. Sitaravi, (1891) 13 All. 76 ; Bcti v. Cvllcc- 
tors of Etawah, (1895) 17 All. 198 P.C. 

2. Chatkt ton v. Watney, (1889) 17 Ch. D. 259 C, A.; see also 
Backhouse v. Siddle^ (1878) 38 L.T. 487 ; Re Combined Weigh- 
ing Co , (1889) 43 Ch. D. 99 C.A. 

3. Sarkies v. Bundho^ (1869) 1 K-W.P. 172 ; Soobul v. Rusiickt 
(1866) 15 Cal. 202 ; Frederick v- Madongopal^ (1902) 29 Cal. 428 ; 
Zamindar of Karvetnagar v. Trustee of Tirumalai, (1909) 32 Mad. 
429 ; Kathum Sahiba v. Eajee Badsha Sahib, (1915) 38 Mad. 220 ; 
Erikullappa Chetiy v. O^cial Assignee of Madras, (1916) 39. Mad. 
903 ; Ponnurangam v. Lai Khan, (1016) 37 I.C. 348. 

4. Motilal V. Karbuddin, (1892) 25 Cal. 179 P.C. ; Raghunath 
V. Sundar, (1914) 42 Cal. 72 P.C. 

5. See Re Pearce^ (1886) 14 Q B.D. 966 ; Eigg v. Moore Bros., 
(1894) 2 Q.B. 690. 



ATTACHiTENT 


209 


abl6 distribution.^ But the position of the liquidator 
of a registered company differs from that of the 
Official Assignee, in that the property of the com- 
pany does not vest in him on the winding-up order. 
An attachment therefore made on the property of 
the company at the instance of a decree-holder 
before the winding-up of the company cannot be 
released at the instance of the liquidator.^ 

^‘A was garnished on account of a judgment 
under which he was liable to W. This judgment 
was subsequently assigned to C, who in turn assign- 
ed it to S, receiving a sum of money in excess of the 
amount for which the garnishment was made. In- 
stead of proceeding against A, to enforce any liability 
which might exist against him because of his gar- 
nishment, another execution was caused to be issued 
on the judgment and C was cited to appear in sup- 
plementary proceedings, in the theory that, in 
assigning the judgment which was sought to be 
garnished and receiving payment therefor, he had 
made himself liable in the place of A. In holding 
that this action could not be sustained, the Court 
said “ However it may be with specific property, 
in the hands of the garnishee, our conclusion is that 

1. Kishnasami v. Oj^oial Assignee of Madras^ (1903) 26 Mad, 
673; Jiimand v. Bamchan^ (1905) 29 Bom. 405 ; Sri Chundv. 
Uurarilal, (1912) 34 All. 628 ; MuhamTnadv. Radha Mohan, (1919) 
41 All. 274; Gopinath v, Gur. Prasad, (1912) 15 I. C. 860; Baghu- 
nathv. Suitda^das, (1914) 42 Oal. 72 P.C. See Prcsidenoy Towns 
Insolvency Act (III of 1909), S. 63; Provincial Insolvency Act 
(V of 1920), S. 28. But in England, by the seizure before any act of 
bankruptcy the execution creditor becomes secured creditor ; Slater 
Finder, (1872) 7 Ex. 95; Re Clarke (1898), 1 Ch. 336 C. A. ; 
Galbraith v. Grh*ishaw ^ Barter, (1910) A.C. 500. 

2. AmritalaZ v. Annkul, (1916) 43 Cal. 566 ; Re Stanhope 
Silkstone Collieries Co., (1876) 11 Ch. D. 160; Be National United 
InvcUsncnt Corporation, (1901) 1 Ch. 950. Bee Indian Companies 
Aofc'(Vn of 19l3)i Sfi. 175-180. 
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garnisbcoent does not give the creditor any lien 
upon a debt owing by the garnishee to the debtor in 
the action nor upon any money or property with 
which he may afterwards pay it. The books speak 
of it as quasi lien — such a lien as will justify the 
garnishee in refusing to pay his creditor until gar- 
nishment is disposed of and as will give the creditor 
a right of action against the garnishee for any 
money or property in his hands owing or belonging 
to the party against whom the writ runs (Wade on 
Attachment, section 329), but not such a lien as will 
enable the creditor to follow any money that may be 
paid thereon into the hands of third persons.**^ 

It is the right of the attaching creditor to have 
the property attached in custodia legis for the satis- 
faction of his debt and an unlawful interference 
with that right constitutes an actionable wrong. If 
crops attached in execution of a decree are cut and 
carried away, the decree-holder can maintain an 
action for damages against the wrongdoer and can 
be awarded compensation, not exceeding the value 
of the attached property/*^ 

An attaching creditor can execute under Order 
21 rule 53 an attached decree, in the place of his 
judgment-debtor can apply to set aside a sale under 
Or. 21 r. 90 (1), can redeem a mortgage under 
S. 91, Transfer of Property Act, 1882, is entitled to 
rateable distribution under S. 73, and can impeach 
alienation under S. 64, if his claim is one enforceable 
under the attachment under which property is 
brought to sale- 

1. Freeman on Executions, III. 220. 

2. C. P. 0., O. 21, r, 63. Sanicaralmga v. irandasdmt,- (1907) 

80 M»a. 418. ■ ' 
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The attaching creditor is declared to be a 
representative of the judgment-debtor for the purpose 
of executing the decree obtained by the latter 
against a third person.^ That is, when a decree is 
attached, the decree so attached can be executed by 
the judgment-debtor (the original decree-holder) or 
by his attaching creditor, as his representative. 
Where the decree that is being executed and the 
decree that is to be attached are passed by the same 
Court, the creditor may apply to the Court for attach- 
ment of the latter decree and either he or his 
judgment-debtor may then apply for execution- 
But where the decree sought to be attached is passed 
by Court A the creditor may apply to the Court B 
which passed his decree for attachment of the other 
decree held by his judgment-debtor in Court A from 
the Court B requesting it to stay execution of its 
decree, until the notice is cancelled by Court B or 
until an application is made by the decree-holder 
or the attaching creditor for execution of the decree 
in Court A. On such application being made, the 
decree will be executed and the net proceeds realised 
in execution applied in satisfaction of the attaching 
creditor’s decree. The notice intimating the attach- 
ment of the decree and directing a stay as aforesaid 
is peremptory and operates to take away the juris- 
diction of the Court so addressed- If therefore in 
spite of such notice, that Court executes the decree, 
the proceedings are invalid and a sale held in execu- 
tion of that decree is void and must be set aside.^ 
Where a decree is attached, no adjustment can be 
. recognised by the Court.'^ 

1. SahMin\. Kanagasabavathi^ (1893) 16 Mad. 20; Krish- 
nan v. Venkaiavathi, (1906) 29 Mad. 318. See Vol. I. 181. 

2. Barhma Din v. Baji Lai, (1904) 26 All. 91 ; Manik Lai 
V. Banamah, (1905) 32 Cal. 1104. 

3. Gopal Y. Jaharirnal, {I89tt) 16 Bom. 52. See Vol. I. 248. 
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Avoidance of 
alienation 
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ment. 


Where an attachment has been made, any 
private transfer or delivery of the property attached 
or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other 
monies contrary to such attachment, shall be void 
as against claims enforceable under the attchment* 

Explanation . — For the purposes of this section, 
claims enforceable under an attachment include 
claims for the rateable distribution of assets.”^ 


Alienation 
must bo 
private. 


As against an attachment, a subsequent alien- 
ation is inoperative^ and it makes no difference 
that the decree-holder was not prejudicially affected 
by the alienation.® The purchaser pending attach- 
ment has not even a lien for part of the purchase- 
money paid to the judgment-debtor."* 


Where an attachment has been made, any 
private transfer of the property attached or any inter- 
est therein is void as against all claims enforceable 
under the attachment. Private transfer implies a 
voluntary act of the judgment-debtor and does not 
cover cases of involuntary execution of conveyances 
or assignments made under a decree of Court.* 
Accordingly the vesting of the judgment-debtor’s 
estate in the official assignee in consequence of his 
insolvency after the attachment cannot be prevent- 


1. C.P.C., S, 64 (=01d Code. S. 276). 

2. Bhideshri Prasad v. Oirdhar Das^ (1916) 34 I.C. 91; Budhu 
V. Rarkat Rantt (1920) 2 Lab. Li.J. 99; Bibi Miyakhan v. Gulab 
Chand, (1911) 13 Bom. L.R. 1189=12 I.G. 923 (where an attachment 
was made on an application of the Snd judgment-creditor who also 
applied for rateable distribution). 

3. Qirija Nath v. Vpendra Nath^ (1913) 20 I.G. 341 ; Bisham- 
bhar Nath v. Qirdhari Lal^ (1920) 23 O.C. 18 = 55 I.C. 481 ; Syed 
Muhammad v, Wazir Bibi, (1918) 48 I.G. 786. 

4. RamkJielawatt Singh v. Sunder Raut, (1916) 34 I.C. 34. 

5 . Quarban Aliv, Ashra/ Ali, (1882) 4 All. 219; Bapineedu 
V. Venkaya, (1910) 8 M.L.T. 197 = 7 I.C. 795. 
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ed and on such vesting the attachment becomes of 
no avail and the attaching creditor can rank only 
along with the other creditors in the insolvency 
proceedings-^ Where during the pendency of an 
attachment the property is awarded to another 
person by arbitration, the award is not a private 
transfer, and as it only recognises a pre-existing title, 
and the attachment takes effect only subject to the 
award.^ But when the alienation is made not in 
pursuance of a direction of Court, the mere circum- 
stance that there is a prior agreement which obliges 
a party to carry it out by the execution of a convey- 
ance cannot take away from it its character as a 
private alienation-® If however in pursuance of a 
contract of sale, prior to attachment, a decree for 
specific performance and possession is passed, the 
decree will prevail against the attachment, though it 
may be open to the attaching creditor to impugn 
the whole decree as fraudulent."^ 

When pending attachment by two creditors of 
his rights under certain mortgages, the mortgagee 
assigned his rights to the 1st defendant and directed 
him to pay the consideration to the attaching cre- 
ditor, but after the money in his hands had been 
attached at the instance of the plaintiff (another 
creditor of the assignor), it was held that the as- 
signee was entitled to protect himself by paying off 
the prior attaching creditors and that such payment 

1. Sarkies v. Bundho^ (1869) 1 N. W. P. 99 ; Sadayappa v. 
Ponnamma, (1885) 8 Mad. 554. 

2. Kasi V isvawathan Chettyar v. Ram(X$awmi Nadar ^ (1918) 
35 M.L.J. 441= 48 I G. 123 ; Narayatia Iyer v, Biyari Bibi, (1831) 
41 M.L.J. 557. 

3. Bapitiecdu y. Venkarjya, (1910) M.L.J. 83=7 I.C. 794; 
Sit Pi V. Ma San, (1909) 3 L.B.R. = 2 I.C. 350. 

4. Swuftari Sifayya v. Mudarafaddi Sanaysi, (1924) 47 M.L.J, 

361 . 
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did not offend against the provisions of this section 
(64) and could not be impeached, because a direction 
in an assignment deed that the assignee should 
discharge certain debts due by the assignor to third 
parties out of the consideration may be revoked by 
the assignor at any time before actual payment, if 
the debts are unsecured, but cannot be so revoked 
if the debts are secured on the property alienated*^ 

Unless the private transfer etc. has been con- 
trary to an attachment, that attachment cannot 
prevail over the transfer. The words “ contrary to 
such attachment” have replaced the words ‘‘during 
the continuance of the attachment ” of the C.P. 
Code of 1882. The word ‘contrary’ to such at- 
tachment means derogatory to, interfering with or 
affecting or prejudicing such attachment. 

The object of the prohibition is to prevent any 
alienation, which, if permitted, would defeat claims 
legally enforceable under the decree in execution of 
which the property alienated has been attached,- 
so that a private alienation of attached property 
made under circumstances that it in no way inter- 
feres with the rights secured by his decree to the 
attaching decree-holder is not affected.^ Therefore 
a renewal of an encumbrance existing on the 
property before the date of attachment^ or a sale 
under the powers of a mortgage deed after the 

1. Oopala Iyer v. Bama Venkata Suhha lyer^ (191i) 1 L.W. 
977 = 26 I.O. 223. 

2. Dindbundhu v. Jogmaya^ (1901) 29 Cal. 154 P.C ; Shivling- 
a'pya v, Chanbasa'p'pa^ (1906) 30 Bon}. 337. 

3, Abdul Bashid v. Gappo Lal^ (1898) 20 All. 421. 

4, Mahadevappav, SrUiivasa, (1881) 4 Mad. 417; Dinobundh^t 
v.Jogmaya, (1901) 29 Cal. 154 P.C. (If the mortgage is for any 
higher amount, to the extent of the excess, it is voidable). 
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attachment^ or a consent given by the heirs of a 
Mahomedan testator, whereby the latter disposes 
of by his will more than one-third of his property 
to a stranger, even if the consent is given after the 
property is attached in execution of a decree against 
the heirs, ^ does not amount to an alienation avoidable 
under the attachment. 


Where therefore an alienation is made subse- 
quent to an attachment and the judgment-debtor 
satisfies the debt of the attaching creditor from the 
sale proceeds, such an alienation cannot be said to 
be contrary to such attachment, for the alienation 
was in fact the means by which the decree in exe- 
cution of which the attachment was made was 
satisfied and such alienation is good even against 
other decree holders who are entitled in the same 
matter to rateable distribution.^ On this principle 
the decree-holder can waive the benefit of this 
provision. If after the attchment a private alien- 
ation of the attachment is made and the decree- 
holder agrees to recognise the alienation and not to 
bring that property, to sale in execution of his decree, 
the alienation is good.^ 

It follows therefore that an alienation of attach- 
ed property is not void but voidable at the option of 
of the attaching creditor or of persons whose claims 
are enforceable under that attachment.^ 

1. Delhi a-iid Lotido^i Bank v. S.J. Tellwry^ (1901) 3 Bom. L.B. 

892 . 


2. DaulaUramy . Abdul Kayum, (1902) 26 Bom, 497. 

3. See AnnamaXaiv. Palamalai^ (1918) 41 Mad. 265 F.B 

4. Nandigamljancjayya V . Mt^u^aXli Venkairamayydj {1^22) 
44 M.L.J. 80=72 I.C. 839. 


5. Kamal Ncvrain v. Sat Narain, (1905) 2 A.L.J. 265 ; Baldeo 

V. Paric;«i(. (1900) A.W.N. 148 ; Anundloll v, JuUodhur, 

(1870) 14 M . I. A. 543; Bareudra Nath v. Martin Co., (1921) 38 

G.L.J, 7=621.0. 167 ; Nathu Mdlv, Qanna Ramt (1921) 63 I.C, 
1D8. 
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So long as the attachment subsists, the subse- 
quent alienation is invalid against claims enforce- 
able under it. The subsistence may be real or 
dormant. The attachment will subsist so long as 
the application for execution on which the attach- 
ment has been made has not been dismissed effect- 
ually so as to cause its cessation. Under Order 21 
rule 57 C. P. Code, if an application for execution is 
dismissed on account of the decree-holder’s default, 
the attachment ceases. When therefore an appli- 
cation for execution has not been dismissed for 
decree-holder’s default, or has not been finally 
disposed of, that is, for instance, is merely ‘struck 
off’, or ‘recorded’, the application continues to exist 
and with it the attachment, how long so ever it may 
be confined to the records of the Court without any 
action, until the decree becomes extinct by the lapse 
of time under Section 48, C.P. Code-^ In these 
cases, the proceedings can be continued without a 
fresh attachment. If at the date of the alienation 
the attachment ceased to be operative by any cause 
such as by payment of the money into Court or by 
the dismissal of the application for execution for 
default of the decree-holder (under O. 21, r. 57) any 
alienation, though made after that attachment, is 
good.^ Accordingly, where subsequent to an attach- 
ment the attached property is alienated, but the 
decree is satisfied by payment, the attachment will 
cease to exist^ and the alienation will be good, be- 
cause there is no claim enforceable under the 


1. See page 194 supra. 

2. Kunki Uoossav, Makki, (1899) 23 Mad . 478; Vihvdhapriya 
V. Seeihastoa^ni, (1905) 28 Mad. 380 ; See also Kishen Lai v. 
Bharat Sivghj (1900) 23 All. 114 (where decree-holder abandoned the 
prior attachment and took out a fresh attachment). 

3. See d.P.C., O. 91, r* 66. 
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attachment.^ It has been said that when the 
decree-holder makes an application for fresh attach- 
ment the presumption is that the earlier attachment 
has been abandoned^ and thereby ceased to exist and 
it lies on the decree-holder to show that the earlier 
attachment subsists and the later one was but super- 
fluous.® 

In many cases the attachment may be dormant Attachment 

'' • • f u may be 

and may revive to action. Any alienation of the dormant, 
attached property during the period when the 
attachment has been dormant is also invalid as 
against all claims that may be enforceable under 
that attachment. When therefore a claimant of 
attached property objects to the attachment and his 
objection is allowed under Order 21 rule bO, and 
when in a suit under Order 21 rule 63, the decree- 
holder obtains a declaration that the property is 
liable for his attachment, any alienation made by 
the claimant after the order on his claim and before 
the declaration in the decree-holder’s suit, is void 
against that attachment.^ Similarly when the claim- 
ant succeeded in his suit in the first Court and the 

1. Abdul Rashid V . Goiiyo Laly {189S) 20 All. 421; Anund 
Lai Y. Jullodhar^ (1872) 14 M.I.A. 543 ; Umesh Chundcr v. Raj 

(1882) S Cal. 279. It seeois however that in cases where a 
claim by the purchaser has been disallowed the decree must have been 
satisfied or attachment raised before the lapse of a year from the date 
of the order against the claim, to keep the alienation valid. See 
Koyyanna Chittemma v. Doosy Qavaranunay (190G) 29 Mad. 225. 

2. See page 198 supra. Pnddomonce Dossee v. Roy Muthoora- 
nathy (1874) 12 B.Ij.R, 411 ; Chamiappa v. Rama Ayyar^ (1920) 

44 Mad. 232 (238) F. B. 

3. Bajiz Suleman v. Sheikh Ahdullahy (1894) 1C All. 133. See 
also Kishen Lai v. Charat Singhy (1901) 23 All. 114. 

4. All Ahmad Khan v. Ransidary (1909) 31 All. 367 ; Bonomali 
V. Ptoswww, (1896) 23 Gal. 829; Ram Chandra v. Mudheshary 
(1906) 33 Gal. 1158 ; Krishnappa Chetty v. Abdtd Khadcry (1913) 

38 Mad, 535 ; Pratah Chandra v. Sarat Ghandray (1921) 33 O.Ij.J, 

201 = 62 I.C. 348. 
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attachineafc was consequently raised, the attachment 
revives when the decree is reversed on appeal and 
the claim is in consequence rejected,^ This rule 
applies to attachments of all properties, moveable 
or immoveable and if for instance the property at- 
tached is a debt, a payment of it in the interval will 
not affect the attaching creditor.^ 

Similarly when an attachment has been made 
and on the objection of the judgment-debtor or his 
representative the Court disallowed the attachment 
on any ground, such as that the decree was incapa- 
ble of execution, or when the Court cancels the 
attachment under a misunderstanding and restores 
it subsequently, or when the application for execu- 
tion dismissed on any ground is restored to file, the 
attachment continues dormant in the course of the 
appeal against this order and revives on the reversal 
of that order and anv alienation made after the date 
of the first Court's order is void against that attach- 
ment.^ 


Attaohmenti 
must have 
been effect-ed. 


For the purpose of this section, the attachment 
must have been made in the manner and form pres- 
cribed by the Code. The mere passing of an order 
of attachment or the mere issue of the order from 
the office is not sufficient to make the attachment 
but the process must be followed by actual attach- 
ment and the person prohibited cannot be deemed 
to know that he is so prohibited, until the prohibi- 
tion is served on him or is made known in the 


1 . Bhuria v. Bdliram^ (1922) Nag. 138=65 I.G. 220. 

2. Anthaya Hegade v. Manjctyya Seity, (1921) 45 Mad. 34, 

3. Bank ofTJp'per hidii v. Sheo Prasad^ (1897) 19 All. 482; 
ImiiazAliv,BishambarDas,{^^'^'^) 8 A.L.J. 619; Durgadas v. 
Cfwaial Hosain, (1908) 9 C.L.J. 239=4 I.G. 46; Qopal Prasad v. 
Kashinalh, (1920) 42 All. 39; Budhu v. Barkat Ram, (1920)2 
Lah. L.^. 99. 
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manner recognised by law, namely by proclamation 
and the like. Until therefore the attachment is 
actually effected, the judgment-debtor is free to 
alienate his property and such alienation will be 
valid. ^ It follows therefore that in judging whether 
an alienation made by a judgment-debtor can be 
avoided, the date that must be looked to as starting 
the period of possible avoidance is not the date of 
the order of attachment, but that of actual attach- 
ment, that is, the actual attachment cannot have 
retrospective effect from the date of the order. 
Under S. 276 of the C.P. Code of 1882, the expres- 
sion used was ‘^wherean attachment has been made 
by actual seizure or by written order duly intimated 


and made known in manner aforesaid ” and these 
italicised words have been omitted in this section 
(64) of the Code of 1908* This omission did not 
make any change in the law and because the mode 
of attachment is laid down in the Code, these words 
in the Code of 1882 were only superfluous." 


It is not sufficient that the attachment was 
made^ but it must have been effective, that is, 
must have conformed to the forms of the law. 
When the copy of the notice was not affixed 
in the court-house or sent to or posted in the 

1. BeeC.P.C., O. 21, rr. 43-48, 51-63 ; Banieswar v. BaiiiianUj 
(1869) 4 B.L.B, 24 ; Sahoo Chund v. Geeittm Singht (1867) 2 N.W.P. 
206; Saiya CJmran v. Madhub Chundttr, (1908) 0 CAV.N. 693; 
Ramanayakvduv . Boya Pedda Basa-pj^a, (1919) 42 Wad. 565 ; Sin- 
nappan v. Arvnachalapt^ (1919) 43 Mad. 844 : Tctomal v. Baising^ 
(1907) 1 S.L.R. 176 ; Jowahir hal v. Jalal Din^ (1906) P.L.E. 
137 ; Qanga Din v. Khnslidli^ (1885) 7 All. 702 ; Bhagwan Das v. 
Ahmad Jan, (1916) 3 O.L.J. 422=36 l.C. 732. 

2, Simrih Lai Hadharamaiiy {Ihll) 39 l.C. 867, on appeal 
from (1916) 32 l.C. 276 ; Sinnapipan v. ArtinaGhaIa7H, (1919) 42 
Mad. 844 F.B. See V enkatachal apati Boo v. Kamcsujara7}iviat 
(1917) 41 Mad. 151 F.B. (regarding the operation oWstay) and Vol. I. 
pa,^ 846. 


Attachment 
must have 
been efiective. 
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Attaohmeat 
must nofc be 
ultra vires. 


Claims 
enforceable 
under the 
attachment. 


office of the Collector under Order 21, rules 46 
and 64,' when the prohibitory order was not issued 
and published,^ or when the property was wrongly 
described in the application and the order of attach- 
ment,^ when a promissory note was attached not 
by seizure but by a prohibitory order/ the attach- 
ments were held invalid and any alienation subse- 
quent to them could not be avoided-^ The same rule 
applies to attachments before judgment/ 

So when the order of a Revenue Court, direct- 
ing attachment of property in execution of its own 
decree was ultra vires, alienation made subsequent 
to the attachment was held to be unaffected by that 
attachment/ 

To section 64, C. P. Code, 1908, an explana- 
tion is added; ** Por the purpose of this section, 
claims enforceable under the attachment include 
claims for the rateable distribution of assets.” 
This explanation gives priority to claims for 
rateable distribution only in connection with the 
attachment under which they are enforceable. If 
the attachment is withdrawn or ceases to exist for 
any reason such as abandonment or default or satis- 
faction and does not fructify into a sale in Court 
and realisation of assets, there is no claim to rate- 
able distribution and as against those claims any 
alienation made after that attachment is good. 

. j |l|i II II < ■ I | | I .y ■■ ■■ . ■ ^1 ■ " 

1. AritnacheUam Chetty v. Soinasuiidaram Chetty, (1911) 

4 Bur. Xi. T. 148 = 12 I. C. 869. But this objection that the forma- 
lities were not observed was not allowed to be pleaded for the first 
time before the Privy Council : Safya Cliaran v. Madhiib Chunder, 
(1908) 9 C.W.N. 693 ; Nnr Ahmad v. Alt aj All, (1878) 2 All. 58. 

2. DivarkanaiU V , Ra^n Chwndcr, (1870) 11 W.R. 136. 

3. Gtnna7ii y. Sardwar, (1881) 3 All. 698. 

4. Svbramaaia v. Chokkalinga, (1923) 46 Mad. 415. 

6. Ramkrishna v. Surfnnnissa, (1880) 6 Cal. 129 P.C. 

6. Bansilal v. Sitaram, (1922) Nag. 238=68 I.O. 188. 

7. Bald CO Das y.. Meshrba^i AH, (1881) A. W. N- 117. See 
Surcndranath v. Bat^si Badcni, (1916) 29 C.W.N. 160=36 I.G. 457. 
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This was directedly decided by the Full Bench 
of Madras in Annamalai Chettiar v. Palamalai 
Pillaij^ and has been accepted in all Courts in 
India. 

Kumaraswami Sastri J. discussed the question 
in an elaborate judgment which brings together the 
history of the law : 

‘‘ The question referred to us for decision is 
‘ Whether non-attaching decree-holders who have 
applied for rateable distribution under a subsist- 
ing attachment which has since been raised by 
the satisfaction of the decree or otherwise, are 
entitled to question a private alienation made during 
the continuance of such attachment ' and the 
answer turns on the scope and effect of the expla- 
nation added to section 04 of the Civil Procedure 
Code of 1908 which runs as follows : “ For the 

purpose of this section claims enforceable under 
an attachment include claims for the rateable 
distribution of assets.” The section otherwise re- 
produces section 270 of the Code of Civil Proce- 
dure of 1882, which rendered private alienations 
of property after attachment void against all claims 
enforceable under it. Under the Civil Procedure 
Code of 1859, section 240, which is practically 
the same as section 276 of the Acts of 1877 
and 1882 rendered private alienation subsequent 
to the attachment void. This section was con- 
strued by their Lordships of the Privy Council 

1. (1918) 41 Mad. 26b F.B. Rangi Ram v. Ga^igtt, (1919) P.R. 
6—49 I.C. 134; Khusalchaiid v. I^andramj (1911) 35 Bom. 516; Jetha 

Bhima ^ Co. v. na(i7/ Jo«6ai. (1912) 14 Bom. L.R. 511 = 15 I.C. 
950; Bohra Bhvpal v. Kundal Lai, (1921) 43 All. 221; Sheik 
Mahomcd v. Bhagwati Prasad, (1922) 66 I.C. 642. See also Goteti 
Vigncsioarudn v. Venkata SfirjJanaravanamurthi, (1917)7 t.W. 

' 579*46 1 . 0 . 782 . 


Annamalai 
Chettiyar v, 
Palamalai 
Pillai, 
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in A.nund Loll Loss v. JullodliuT Shaw^ to inesin 
that the private alienation was only void in so far as 
it was necessary to secure the execution of the 
decree to the creditor who obtained the attachment 
and that the protection cannot be extended to all 
persons who at any future time might possibly 
obtain execution of their decrees. Section ‘276 of 
the Act X of 1877 which introduced the words ‘‘as 
against all claims enforceable under the attachment’* 
was, in recognition of the limitation imposed by 
Courts in India and the Privy Council on the 
general language used in section 240 of the Act of 
1859. Sections 270 and 271 of the Act of 1859 gave 
priority to the first attaching creditor and provided 
for rateable distribution between other decree- 
holders who had taken out execution and not 
obtained satisfaction in so far as any surplus re- 
mained out of the sale-proceeds. The Acts of 1877 
and 1882 took away the priority of the first attach- 
ing creditor and in place of sections 270 and 271 
of the old Code enacted section 295 which provided 
fcr rateable distribution between all decree-holders 
who prior to the realisation of assets had applied to 
the Court for execution and had not obtained satis- 
faction. 

“ Though the position of decree-holders who 
were entitled to rateable distribution in case the 
attachment culminated in a sale was fairly clear, 
questions arose as to what was to happen if there 
was a private alienation during the existence of an 
attachment which was put an end to either by 
satisfaction of the decree or was raised owing to 
other reasons. In Ganga Din v. Khushali'^ the 

1. {1872) 14 548. 

Q. (i885) 7 AIK 703. 



ATTACHMENT 


223 


judgment-debtor sold attached property and paid off Annainaiai 
the decree-holder who attached it. Decree-holders Paiainiilai 
who would have been entitled to rateable distribution 
if the attachment had not been put an end to 
objected to the removal of the attachment but their 
objection was overruled on the ground that their 
claims were not protected by section 27b they 
having no right to anything till there was an actual 
sale and realization of assets, and applications for 
execution, though entitling the decree-holder to 
rateable distribution under section 2b5, were not 
equivalent to an attachment under section 27G. 

The same view was taken in Manohar Das v- Ram 
Autar PandeA In Umesh Chunder Roy v. Raj 
Bullahh Sen,^ where an alienation was made pend- 
ing an attachment, it was held that the attachment 
ceased on the decree being paid off and that the 
assignment was good against a subsequent attach- 
ment by the same party in execution of another 
decree. 

“ In Durga Churn Rai Chowdhry v. Monmohini 
Das,^ it was held following Ganga Din v. Khushalit^ 
that a claim under section 295 is not enforceable as 
an attachment against which an agreement is 
rendered void by the provisions of section 270. 

Piggott and Bampini, JJ., after pointing out that 
the legislature had not provided that a petition under 
section 295 shall have the same effect as an attach- 
ment observed as follows “ To hold that claims 
under section 295 are claims enforceable by attach- 
ment against which assignments made under section 
276 are void, would perhaps be carrying out the 

1. (1903) 25 All. 431. 

2. (1882) 8 Cal. 279 (281). 

3. (1888) 15 Cal. 771. 

4. (1885) 7 All. 702. 
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intention of the legislature when section 295 was 
introduced. Unfortunately, the sections of the Code 
relating to execution were not recast so as to be fully 
adapted to the new state of things. Section 276- 
has not been successfully framed with the object of 
protecting rateable distribution amongst claimants 
under section 295. 


'‘In Kunhi Moossav^ Makki,^ a kanom was exe- 
cuted pending an attachment and the decree in exe- 
cution of which the property demised under the 
kanom was attached was paid off. It was held that 
the kanom was valid as against decree-holders who 
had applied for execution and who would in the 
ordinary course have been entitled to rateable dis- 
tribution if the property had been sold. Subrah- 
manya Ayyar, J., was of opinion that the attach- 
ment ceased to be operative in so far as the attach- 
ing creditor was concerned on the decree amount 
due to him being paid off and that “ on principle 
it follows that with reference to the other judgment- 
creditors, also, who, had the attachment resulted in 
the realization of assets, would have been entitled 
to a rateable distribution, the attachment became 
inoperative. 

“In Fihudhapriya Tirthaswnrni V* Yusuf Sahih^^ 
a similar view was taken. It was held by Sir 
Arnold White, C. J., and Davies, J-, that the rights 
of decree-holders who had applied for execution of 
their decrees depended upon section 295 and that 
unless the events upon the happening of which 
section 295 would have come into operation, namely, 
the realization of assets by the Court, happened, 
they had no claims enforceable under the attachment 


1. (1900) 23 Mad. 478. 

3. (1905) 28 Mad., 380. 
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so as to attract the provisions of section 276 to the 
alienations questioned- The further question as to 
whether the words “ claims enforceable under the 
attachment ” would include claims of judgment- 
creditors other than the attaching creditor as was 
held in Sorabji Ediclji IFarden v. Govind Ramji, 
F N. Wadia and another'- or only the claims of the 


Annamalai 
Chettiyar v. 
Palamalai 

Pillai. 


attaching creditor as was held in Manohar Das v- 
Ram Autar Pande^ was left undecided- 

“The decisions in IBouibay have placed a u^ore 
liberal interpretation on section 270. In Sorahji 
Edulji Warden v. Govind Earajit N, ]] adia and 
another^ a more liberal interpretation was placed on 
the words “ claims enforceable under the attach- 
ment *’ than was placed by the Allahabad and Cal- 
cutta High Courts. It was held that when a sum 
of money due to the judgment-debtor was attached 
and he assigned his rights after attachment and 
other decree-holders subsec^uently attached the same 
sum they were entitled to rateable distribution of the 
sum paid into Court by the garnishee as against the 
transferee from the judgment-creditor prior to their 
attachment on the ground that their claims were 
claims enforceable under the attachment. Mr. 
Justice Telang in an elaborate judgment after a 
review of all the authorities on the point held that 
while realization of assets under section 295 would 
protect decree-holders who had applied for execution 
even subsequent to the alienation their rights were 
dependent on realization and consequently would 
not prevail over the purchaser after attachment if 
the attachment ceased to have effect owing to the 
satisfaction of the decree or other causes — the pur- 
chaser being perfectly safe in the latter case. 


1. (1892) 16 Bom., 91. 

2. (1903) 25 All., 431. 
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It was in this state of the authorities that the 


legislature enacted section 64 of the present Code 
(Act V of 1908). An explanation was added to 
section 64 to the effect that for the purposes of that 
section, claims enforceable under the attachment 
included claims for rateable distribution. As point- 
ed out in 'Tethci JBhiina S Co* v. Lady Jaiiabai,^ 
the explanation is to give legislative approval to 
the extended meaning given to the words “ claims 
enforceable under the attachment*' in Sorahji 
Edulji Warden v. Govind Rarn'i, F* N. Wadia and 


another In this view a reference to the authorities 
as they stood prior to the passing of the new Act 
would be relevant. It will be useful to consider in 
this connection the other relevant provisions of the 
Code. In section 73 which corresponds to section 
295 of the Act of 1882 the words used are where 
assets are held by a Court and more persons than 
one have, before the receipt of such assets, made ap- 
plication ” instead of “ whenever assets are realized 
by sale or otherwise in execution of a decree, and 
more persons than one have, prior to the realization, 
applied to the Court *' in section 295 of the old Code. 
In Order XXI, rule 65, which corresponds to section 
275, a clause is added providing that the attachment 
shall be deemed to be withdrawn and for notifica- 
tion of such withdrawal by proclamation at the place 
where the property is situate- — The only amount to 
be paid in order to get the attachment withdrawn is 
the amount decreed with costs and all charges and ex- 
penses resulting from the attachment and clauses (6) 
and (c) only refer to satisfaction and reversal of the 
decree in execution of which the property is attached . 


1. 0913) 37 Bom., 138. 

2. (1892) 16 Bom., 91. 
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Order XXI. rule 57, which is new, provides for the 
determination of the attachment if the execution pajamalai 
application is dismissed owing to the decree-holder s ^ • 
default. Order XXI, rule 69, which corresponds to 
section 291 of the Act of 1882, provides that the sale 
shall be stopped if before the lot is knocked down 
the debt and costs including the costs of sale are 
tendered to the officer conducting the sale, or proof 
is given that the amount has been paid into Court. 

Order XXI, rule 89, corresponding to section 310A, 
requires that only the amount specified in the 
proclamation of sale less any payment subsequently 
made should be paid into Court with o per cent, of 
the purchase money.— Form 8 of Appendix E to the 
Code specifies the sum due and— authorizes attach- 
ment and directs the ofificer to hold the same until 
further order of the Court unless the amount 
specified is paid and similarly the prohibitory order 
specifies the amount for which the decree has been 
passed. Form 24 which relates to attachment of 
immoveable property under Order XXI rule 54, 
also gives the amount of the decree in execution of 
which the attachment is made. It is clear from the 
rules and forms above referred to that the attachment 
ceases to have any force as soon as the decree in 
execution of which the property has been attached 
is satisfied or the execution application is dismissed 
owing to the decree-holder’s default* It is significant 
that the last clause of Order XXI, rule 55 and the 
whole of rule 57 are new and that no reference is made 
to the claims of persons who would be entitled to rate- 
able distribution. In contrast with this. Order XXI, 
rule 90, which relates to the setting aside of sales 
for irregularity and which corresponds tosectiDnSll 

of the old Code contains the words '^entitled to share 
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in a rateable distribution of assets’* not found in 
section 311. Beference was made in the course of 
argument to Lahshmi v. Ruttunnit^ Athappa Chetti 
V. Ramahrishna J^ayakan,^ Chakrapam Chettiar v. 
Dhaihji Settu^ and Ayodhya v. Nand Lal,^ which de- 
cided that the term “decree-holder” included a person 
entitled to rateable distribution for the purpose of 
section 311 and rule 90 has incorporated the result 
of the decisions. If the legislature intended the 
attachment to enure for the benefit of all persons 
entitled to rateable distribution, it would similarly 
have declared that the attachment should cease only 
on all their claims being satisfied or that the cesser 
of the attachment should be without prejudice to 
their rights. That the difficulty created by rules 55 
and 57 of Order XXI is real will be clear from the 
fact that the existence of a valid attachment is 
necessary in order to bring the property to sale and 
if the attachment ceases, when the decree-holder who 
attaches is paid oflf, a re-attachment will be necessary 
which will be of no avail if it is subsequent to the 
alienation, see Gohind Singh v* Zalim Singh^^ and 
Mina Kumari Bibi v. Bijoy Singh Dudhuria.'^ In 
order to get over this difficulty we shall have to 
read into all the rules in Order XXI relating to the 
raising of the attachment and in rule 89 the words 
“the amount due to decree-holders who would be 
entitled to rateable distribution prior to the private 
alienation.’* It is difficult to see under what rules 
of construction such a wholesale addition to the 
rules can be made. 

1. (1687) 10 Mad. 57. 

а. (1898) 21 Maa. 51. 

3. (1901) 24 UaA. 311. 

4. (1893) 15 All. 318. 

5. (1884)6 All. 33. 

б. (1917) 44 Cal. 669 (P.C.) 
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“ It IS contended for the appellant w.th some 
force that section 64 enacts that the alienation maiai 
pending attachment shall be void as against all 
claims for rateable distribution of assets, that claims 
for rateable distribution are not dependent on the 
attachment but on section 7 3, that the claim or 
rateable distribution would have been entorceable if 
the properties had been allowed to be sold, that the 
legislature in enacting the explanation to section 64 
intended to make an attachment by one decree- 
holder to enure for the benefit of all persons entitled 
to rateable distribution fthe policy of the law being 
to prevent multiplicity of attachments!, that the 
decree-holdei* who actually attaches and who under 
the law would have no priority in case the assets 
were realized by sale ought not to be allowed to 
defeat the rights of the other decree-holders, and 
that by sanctioning the alienations of propeity e 
hind their back and paying oh the attaching creditor 
he will virtually get priority. It is also contende 
that though under rules 55 and 57 the attachment 
ceases on payment of the decree-debt of the attach- 
ing creditor yet a fresh attachment by those entitled 
to rateable distribution should be treated as a 
continuation of the original attachment and that in 
any event section 64 should be read as making the 
alienation void as against subsequent attachment by 
those who would, if the execution have been allowed 
to proceed, have been entitled to rateable distribu 

tion- 

“It has been argued for the respondent that the 
explanation added to section 64 only protects ‘claims 
for rateable distribution.” that such claims can only 
arise when assets are held by a Court under sec- 
tion 73, that the explanation was merely the legis- 
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Chettiyar v« 
Palanialai 
Pillai. 


230 


THE LAW OF EXECUTION 


lative recognition of the principle enunciated by the 
Boro bay High Court in Sorahji Edulji Warden v. 
ij-ovhid Ramji^ F. N. Wadia and another and that 
the decision of their Lordships of the Privy Council 
in Mina Kitmari Bibi v. Bijoy Singh Eiidhtvria? is 
conclusive on the matter. 


“ There can be little doubt that section (i4 as it 
stands at present can protect decree-holders entitled 
to rateable distribution against private alienation, 
only where assets have been realized in which case 
they will be entitled to share the proceeds in prefer- 
ence to the alienee- This can happen only in a 
very limited class of cases, e.g., where the garnishee 
pays the attached amount into Court. In the numer- 
ous and important class of cases relating to attach- 
ment of immoveable property the amendment would 
be of no use to decree-holders to rateable distribu- 
tion. Assuming that the legislature intended the 
attachment under section 64 to enure for the benefit 
of all persons entitled to rateable distribution who 
had applied for execution prior to the private alie- 
nation, it has not gone far enough when it introduced 
the explanation to section 64 worded as it is and 
made no provision for the continuance of the 
attachment in Order XXI in cases where the attach- 
ing creditor was paid off- The result is not very 
happy, but the remedy is in the hands of the legis- 
lature.” 


lioavo for 
private sale 
pending 
attachment. 


To this rule of avoidability of an alienation 
pending attachment the C.P. Code enacts an excep- 
tion : 

“ (1) Where an order for the sale of immove- 
able property has been made, if the judgment- 

1, (1892) 16 Bom., 91. 

9. {1917)44 Cal-, 662 P.C. 
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debtor can satisfy the Court that there is reason to 
believe that the amount of the decree may be raised 
by the mortgage or lease or private sale of such 
property, or some part thereof, or of any other im- 
moveable property of the judgment-debtor, the 
Court may, on his application, postpone the sale of 
the property comprised in the order for sale on such 
terms and for such period as it thinks proper, to 
enable him to raise the amount. 

(2) In such case the Court shall grant a certifi- 
cate to the judgment-debtor authorizing him within 
a period to be mentioned therein, and notwith- 
standing anything contained in section 64, to make 
the proposed mortgage, lease or sale : 

Provided that all moneys payable under such 
mortgage, lease or sale shall be paid, not to the 
judgment-debtor, but, save in so far as a decree- 
holder is entitled to set off such money under the 
provisions of rule 72, into Court: 

Provided also that no mortgage, lease or sale 
under this rule shall become absolute until it has 
been confirmed by the Court. 

(3) Nothing in this rule shall be deemed to 
apply to a sale of property directed to be sold in 
execution of a decree for sale in enforcement of a 
mortgage of, or charge on, such property. 

This rule does not apply to suits for rent in 
Bengal.'^ It does not apply to a sale of property direct- 
ed to be sold in execution of a decree for sale in en- 
forcement of a mortgage on such property, the reason 
being that in the case of a mortgage decree the 
right of sale does not depend on attachment in exe- 


1. C.P.C. O. 21, r. 83. 

2. Bengal Tenancy Aofe, (VILI ol 1865), S. 148. 
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cufcion, but is conferred by the decree itself.^ An 

application for extending the titne for redemption 

to enable the mortgagor to raise the amount by 

mortgage or private sale is expressly prohibited by 

the Code, and no appeal lies from an order of Court 
refusing to do it.^ 

The object of this rule is to prevent the sale of 
property attached in execution of a decree if the 
whole decree can be satisfied by private alienation 
within a reasonable time without detriment to the 
decree-hoIder^s rights under the attachment. There- 
fore a mortgage of attached property for a sum less 
than the decree amount, though it may be bona fide 
and binding on the mortgagor and mortgagee cannot 

be valid against the decree-holder or prevail over 
his attachment-'^ 

If the judgn)ent-debtor satisfies the Court that 
there is a fairly easy way of raising money by 
private alienation'^ without prejudice or undue de- 
lay® to the creditor, the Court will grant the per- 
mission,® but the Court has a discretion.^ A period 
of six months was considered reasonable,® but not 

1. Karu Lai v. Punjab National Bank, Ld., (I920J P.L R.= 

55 I.C. 816. Under the old Code the provision applied to mortgage de- 
crees also ; Krishnajiv. Maliadev, {1^00) 25 Bom. 104 ; but contra 
in Calcutta and Madras, Womda Khanuin v. Rajroop^ (1877) 3 Cal. 
335; Narasimhacharlu v. Pcdda Ramayya, (1896) 6 M.L.J. 187- 

2. Kavribaiw, Mehta Sons, (1923) 46 M.L.J. 71 = 75 I.C. 

901. 

3. Qurusatni v. V eyikatasa^ni, (1890) 14 Mad. 277. 

4. Mere representation at the time of the sale that the judgment- 
debtor can obtain a higher price is not ground for putting off the sale, 
LtiGhviee Narain v. Bhyroo, (1866) 1 N.W.P. Mis. 11, 

5. Mohinee Mohyin \ . RaynKant, (1871) 15 W. R. 322; Ram 
RtiUvn V. Land Mortgage Bank, (1872) 17 W.R. 193 ; Rednnm v, 
Khaja, (1870) 5 M.H.C.R, 272. 

6. Eishan Coomaree v. Golab Comarea, (1871) 15 W.R. 477. 

7. Bislianynyi I V . Land Mortgage Bank, (1884) 11 Cal. 244 P.C, 

8. Mohinee Molnin v. Ravi Kant, supra. 
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one year» two or three years or twenty years. ^ But 
it is always a question of fact to be determined on 
the needs and circumstances of each case. 


The application must be granted before the 
sale and after the order for sale. Where, after 
auction-sale of immoveable property in execution 
of a money decree, the judgment-debtor applies for 
time under this rule to enable liim to raise the 
amount of the decree by mortgage of the property 
sold by auction, the executing Court has no power 
to grant the application under that section. The 
executing Court is bound, under the imperative 
provisions of Order 21 rule ‘)2 to pass an order con- 
firming the sale, it the sale is not set aside before 
the expiry of the period of limitation prescribed for 
applications under Order 21, rules 89 and 90-“ 


Application 
for leave. 


The Court must authorise the judgment-debtor 
to make the alienation and grant him a certificate 
of authority. The Court cannot itself make the 
alienation.^ In authorising a sale under this rule, 
a Court cannot empower a judgment-debtor to 
transfer any higher interest than he has and bind 
the interest of his co-judgment-debtor or others in 
the property.^ 


Cortifioate of 
authority. 


When the judgment-debtor is a minor for whom 
a guardian had been appointed under the Guardian 
and Wards Act. 1890, it is the Court that appointed 


1. Ravi Ruttttn v. hand Mortgage J>ank, supra; Snhnj 
iVaram v. Ravi Pershad, (1874) 21 W.R. 14G ; Pyaz-ood-detn v. 
Girandh Singhy (1870) 2 N.W.P. 1. 

2. Girdhari Lai v. Bhago, (1907) P.R. 92 ; aUo Ghania Lai 
V. Pohlo Maly (1910) P.R. 72 = 7 I.C. 718. 

3. JjUcUvieeimi v. Jugvl Indury (18G4) W.R. Mis. 5. 

4. Da)iappa V. Yavinapi^ay (1902) 26 Bom. 379 ; Raviay7jav. 
Krishnachariary (1919) 26 M.L.T. 151=52 l.G. 956; Dioijendra 
Mohan v. Manorama Dasi, (1922) 49 Cal. 911. 

11-30 
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Payment of 
price. 


Confirmation 
of sale. 


the guardian that must sanction the alienation. 
That will be in addition to the authority to alienate 
granted under this rule of the Code. In such a case 
therefore, two courts must sanction the alienation.^ 

The mortgagee, lessee or purchaser as the case 
may be must pay all the money payable by him 
into Court and not to the judgment-debtor, except 
when he happens to be the decree-holder himself, 
and he is entitled to set off under Order 21 rule 72. 
Under rule 72, the right to set off is subject to the 
rights of other judgment-creditors for rateable dis- 
tribution, so that moneys realised by private alie- 
nation under the authority granted by the Court 
are assets liable for rateable distribution under 
section 73.^ Payment to the judgment-creditor’s 
pleader under order of the Court is tantamount to 
payment into Court.® 

No alienation made under this rule is valid un- 
less conhrmed by the Court. A private sale by a 
judgment-debtor, which bad not been confirmed by 
the Court, did not convey to the vendor such title 
in the property as to entitle him to maintain a suit 
for possession of property against another similar 
vendee.^ 

In Andanapa v. Bhimarao AnnajV'" one P 
obtained a decree against V in the Court of the 
Second Class Subordinate Judge at Court S. He 
applied (darkhast of 1892) for execution, but V, on 
19th April, 1893, obtained permission of Court and 

1. Datiaram v. Gangaram^ (X898J 23 Bom. 287 ; Sarju v. 
District Judga of Benares^ (1909) 31 All. 378. 

2. Thiraviyam Pillai v. Ldkshmana PiJlai^ (1918) 41 Mad. 
G16. See Chapter of Termination of Execution post. 

3. Miajan AH v. Bupoharidra, (1913) 91 I.C. 910. 

4. Sri Dal v, Ballabh Shankar, (1882) A.W.N. 243. 

5. (1894) 19 Bom. 539. 
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a certi6cate, to raise the amount of the decree by 
sale on or before the 6th June 1893, the day fixed 
for the sale. Another decree was obtained against 

V in the Court of the First Class Subordinate 
Judge at Court B by one A, and he attached in 
execution the same lands, which were already at- 
tached by the Court S. From the Court B however, 

V also obtained a certificate on 'i’ind April, 1893, 
authorizing a private sale* Belying on these two 
certificates V sold the lands under attachment to 
the applicant Andanapa for Es. 2,000 by deed dated 
25th Mayj 1803. On 28th June, 1893, Andanapa 
applied to the First Class Subordinate Judge in 
Court B, for confirmation of the sale and that the 
purchase money paid by him should be distributed 
as follows, viz., Es. 518-14-2 in satisfaction of the 
decree of the Court B, its. 128-7-10 in satisfaction 
of the decree of the Court S, and the balance 
Es. 1,352-10-0, to be paid to V* The Court B 
granted the application and directed that the above 
sum of Es. 128-7-10 should be paid into the Court S. 
On the 17th July, 1893, Andanapa applied to the 
Court S to confirm the sale already confirmed by the 
Court B and he brought into Court the said sum of 
Es. J 28-7-10* On the 19th June, 1893, while the 
above proceedings were going on, a third decree- 
holder (the opponent) had applied to the Second 
Class Subordinate Judge at S for execution of his 
decree. He objected to the confirmation of the sale 
applied for by the applicant. The Subordinate Judge 
allowed the objection and refused confirmation of 
the sale. The applicant then applied to the High 
Court under its extraordinary jurisdiction. It was 
held that the application to the Court S by Andanapa 
was superfluous and ought to have been rejected in 
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Annulmont of 
confirmation. 


as couch as the sale had already been conOrcoed by 
a competent Court (viz., the Court B) and nothing 
further remained to be done in regard to it- 

It is not necessary to make a formal applica- 
tion for confirmation. When the Court directs a 
private purchaser under this rule to pay the price 
to the decree-holder and makes no objection to the 
sale, it, in effect, confirms the sale.^ It is doubtful 
whether a sale under this rule comes within the 
purview of Order 21 rule 92, but there is no legal 
bar to the confirmation of the sale before the ex- 
piry of thirty days from the date of the sale.^ In 
Miajan All v. Rup Chandra SarmUy^ on January 
15, 1911, a Court gave a certificate to a judgment- 
debtor under this rule 83, for private sale of his 
property. On January 21, 1911, the property was 
attached in execution of another decree. On 
January 31, 1911, the judgment-debtor, the first 
decree- holder and the proposed purchaser appeared 
before the Court and informed it that the private 
sale had been effected, whereupon the Court ordered 
the proposed purchaser to deliver the money to the 
decree-holder, which was done. The puj*chaser 
made an application for the withdra wal of the 
attachment of January 24, 1911. It was held that 
the purchaser had acquired an absolute title and the 
attachment could not proceed. 

A purchase sanctioned and confirmed by the 
Court under this rule will not be set aside on light 
grounds, but if the approval of the Court has been 
obtained by misrepresentation or by the withholding 
of material information the Court will treat such 

1. l^iajan AH v. Bup Chandra, (1913) 21 I.C. 210. 

2. Ibid. 

3. Ibid. 
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misrepresentation as fraud and will act accordingly. 

In Atmaraiii v. Balakrishna,^ B (defendantl obtain- 
ed two decrees against B, one for Bs. 150 and the 
other for Bs. 750, the latter amount being payable 
by vearly instalments of Bs. 250 each- About the 
same time, K obtained a decree against B for Bs. 
47. B presented a darhhast for the recovery of 
Bs 18-2-7-9 under his first decree ; and K also about 
that time presented his darkhast to execute his de- 
cree. B then presented another darkhast in respect 
of money due under his second decree, in which he 
prayed for rateable distribution under section 294 of 
the Civil Procedure Code (Act XIV of 1882). In 
his first darkhast B prayed for attachment and sale 
of the property belooging to B. and the propm-ty 
was accordingly placed under attachment. Sub- 
sequently B made an application to the Court to 
allow him one month’s time to raise money in order 
to satisfy K’s decree and also the first decree of the 
defendant. The Court granted him one month’s 
time and issued to him a certificate, as required by 
by section 304 of the Civil Procedure Code, 1882, 
which expressly directed that the amount realized 
by sale or mortgage of the property should be paid 
into Court and not to the judgment-debtor. The 
property in dispute was sold by B to the plamtitt 
privately ; and the plaintilf made two applications to 
the Court in which he stated that he had produced 
before the Nazir an amount of purchase money 
sufficient to satisfy K’s decree and the first decree 
of B, and prayed that the property might be re- 
leased from attachment. The Court granted the 
applications ; but B on the same day applied to the 
Court asking the Court not to confirm the sale and 
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withdraw the attachineat as the sale to the plaintiff 
was made to defeat his later decree. The Court held 
the sale to be fictitious and fraudulent. B then got 
the property attached and sold in execution of his 
later decree and purchased it himself with the per- 
mission of the Court. The plaintiff, shortly after 
this, filed a suit against B to recover possession of 
the property. It was held that under the circum- 
stances it w'as clear that a fraud was practised upon 
the Court, and that therefore the purchase by the 
plaintiff was vitiated by the fraud. 

A sale of property in virtue of a certificate 
under this rule is a private sale only and though it 
does not become absolute until confirmed by the 
Court it cannot be said to be a sale by Court in exe- 
cution of the decree and thus not liable to preemp- 
tion.’ 

“ (1). Where at any stage of a suit, the Court is 
satisfied, by affidavit or otherwise, that the defen- 
dant, with intent to obstruct or delay the execution 
of any decree that may be passed against him, — 
{a) is about to dispose of the whole or any part of 
his property or. (b) is about to remove the whole or 
any part of his property frum the local limits of the 
jurisdiction of the Court, the Court may direct the 
defendant, within a time to be fixed by it, either to 
furnish security, in such sura as may be specified in 
the order, to produce and place at the disposal of 
the Court, when required, the said property or the 
value of the same, or such portion thereof as may 
be sufficient to satisfy the decree, or to appear and 
show cause why he should not furnish security. 
(2) The plaintiff shall, unless the Court otherwise 
-dir£cts.^pecify tha. properly xeq.uireiiJx)ul >e a tta ch ed 

1. Ahmad Jan V. Kishen Chand, (ldl8) 52 I.O. 337. 
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and the estimated value thei-eoE. (3) The Court may 
also m the order direct the conditional attachment 
of the whole or any portion of the property so spe- 

cided.*’^ 

“(1) Where the defendant fails to show cause why 
he should not furnish security, or fails to furnish the 
security required, within the time fixed by the Court, 
the Court may order that the property specified, or 
such portion thereof as appears sufficient to satisfy any 
decree which may be passed in the suit, be attached- 

(2) Where the defendant shows such cause or furnishes 

the required security, and the property specified or 
any portion of it has been attached, the Court shall 
order the attachment to be withdrawn, or make 
such other order as it thinks fit. “ Save as other- 
wise expressly provided? the attachment shall be 
made in the manner provided for the attachment of 
property in execution of a decree.”^ “ Where any 
claim is preferred to property attached befoie judg 
ment, such claim shall be investigated in the man- 
ner herein-hefore provided for the investigation of 
claims to property attached in execution of a decree 
for the payment of money-”^ “ Where an or- 
der is made for attaclument before judgment, the 
Court shall order the attachment to be with- 
drawn when the defendant furnishes the security 
required, together with security for the costs of 
the attachment, or when the suitjis dismissed.”- 
“ Attachment before judgment shall not affect the 
rights, existing prior to the attachment, of per- 
sons not parties to the suit, nor bar any person 

1. G.P C.. O. 38, r. 5. 

2. Ihid.t r. G. 

3. Ibid.t r. 7. 

4. Ibid., r. S. 

5. Ibid., 9. 


•240 


TEE LAW OF EXECUTION 


holding a decree against the defendant from ap- 
plyihg for the sale of the property uncier attach- 
ment in execution of such decree.”^ “ Where pro- 
perty is under attachment by virtue of the provisions 
of this Order and a decree is subsequently passed in 
favour of the plaintiff, it shall not be necessary 
upon an application for execution of such decree to 
apply for a re-attachment of the property.”^ ‘‘ No- 
thing in this Order shall be deemed to authorize 
the plaintiff to apply for the attachment of any 
agricultural produce in the possession of an agri- 
culturist, or to empower the Court to order the 
attachment or production of such produce.’*^ 

When a suit is dismissed, an attachment before 
judgment terminates without an order of the Court,*’ 
and if the judgment is reversed on appeal or 
annulled on review, the attachment does not revive 
so as to affect alienations made before the date of 
such reversal or annulment.^ 

Where in execution of a decree in a suit in 
which an attachment before judgment had been 
obtained, the application for execution is dismissed 
on account of the decree-holder’s default in taking 
steps to enable the Court to proceed further with 

the execution, according to the Full Bench of the 

_ ^ 

1. Ibid , r. 10. 

y. Ibid.y r. 11. 

3. Ibid., r. 12. 

4. Rain Chand v. Piitdin Mal^ (1888) 10 All. 506; Abdul 
Rahman v. Amin Sharif ^ (1918) 45 Cal, 780; Sasiratna Knmari v. 
Meherban, (1911)13 C.L.J. 243 = 9 I.C. 918. See also Meyyappa 
Chettiar v. Chidambaram Chettiar, (19231 47 Mad. 483 F.B. 

5. Sasirama Kumar iv. fl9l 1 ) 13 C.Ij.J. 243 = 9 I.C. 

\ Abdul Rahman V . Amin Sharif, (1918)45 Cal. 780 (In such 

case a sale wibhoat fresh attachment is not good. So a surety’s lia- 
bility does not revive on the claim being upheld on appeal ; Shanker v. 
Ram Kishen, (1915) P.W R. 53 = 29 I.C. 271 ; NathumaJ v. Kishori 

Lai, (1915) 23 I.C. 1071. 


A TTA CHJIE NT 


241 


Madras High Court the attachiuent before judgment 
ceases to exist. It was said that ‘ property attached 
in execution * in Order 21 rule 57 includes property 
attached before judgment, vvhpn there has been a 
decree followed by an execution petition for the 
purpose of bringing the attached property to sale 
and that when the petition for execution is admitted, 
the attachment before judgment becomes an attach- 
ment in execution.^ A contrary view’ has been 
taken in Calcutta and Allahabad.- 

In Fishnn v. Rarnpratap,^ Vishnu filed a suit for 
money, and under an attachment before judgment, 
perishable property was sold and the proceeds were 
deposited in Court. A decree was passed on 10th 
April 1010. Another person who had previously 
obtained a decree against the same defendant appli- 
ed for attachment of these moneys on 7th April 
under Order 38 rule 10 and money W'as paid out 
to him on 19th April. Vishnu had meanwhile not 
applied for the execution of his decree as he had 
not got a copy of the decree. In a suit by him to 
recover a rateable share of the amount, which he 
would have got if he was entitled to rateable distri- 
bution, it was held he could not recover and iMacleod 


’Mcyyapim 
CJuttiar v 
Oiidam- 
hardin 
Ch^itiar, 


Vishnu V. 
Ravii'ratap. 


1. Mcyyappa Chettiar v. Chidambaram Ch<ttiaf\ (1923) 47 
Mad. 483 F.B. where tho judgment of R'lmesam J. reviews all the 
case law (Schwalbe G J. and Wallace' J. dissenting) [overiuling Vinkata 
Suhbiah v. Venkata Seshaiya, (1019) 42 ^lad. 1 ; and dicta to the 
contrary In Bamiddinw. Arnnachela Mf(dali, (1014) 2GM L.J.215 = 
22 l.G. 351 and Suraparaju v. Narasimham, (1914) 1 L.W. 932 = 
26 I.C. 81] ; Arunachalam Chetly v. Periasami Servai^ (1921) 44 
Mad. 902 F B. ; Pailonji v. Edward Vaugtian, (1888) 12 Bom. 400 ; 
Qanpati V. Mukunda, (1921) 17 N.L.R. 121=63 I G. Amolak 

V. Mahipat. (1922) 66 I.C. 850; see also Durpati Bibiw Ramrach 
Paly (1909) 31 All. 527. 

2. Ganes Chandra V. Banwari Lai, (1912)10 C.L.J. 80 = 14 
l.G. 345 dissenting from Scv:dat Roy v. Srec Canto Maity, (190G) 33 
Cal, 639 ; Bhany Akluy Ramw. Basant Lai, (1921) 80 I.C. lOG, 
See also Bhugivan Chundtr v. Chundra ^Jala, (1902) 29 Cal. 773. 

3. (1920) 45 Bom. 360. 

11 — 3 1 
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Temporary 

injunction. 


C.J. said, “ But although it may be said that the 
attaching Court, before it paid out the proceeds of 
the petitioner’s attachment to the opponent, ought 
to have given the petitioner notice as a matter of 
equity^ still I cannot see anything in the Code which 
makes it necessary for the attaching Court to give 
such notice. Until the petitioner applied for attach- 
ment, no doubt the money was lying in Court, 
detained for his benefit, but still available for any 
decree-holder of the same defendant. If a decree- 
holder applied for attachment of those moneys 
which were being detained, the Court was bound to 
grant such an application. If the Court had given 
notice to the petitioner, and he had made an appli- 
cation for the execution of his decree, the Court 
might then have said that he was entitled to rateable 
distribution. It seems to me that the petitioner, 
having got his decree, failed to observe that there 
was a risk of his losing the fruits of his attachment. 
He did not apply to the Court at once to confirm 
the previous attachment, in other words, he did not 
apply for the execution of the decree so as to make 
his position secure. I cannot say therefore, that 
there has been any material irregularity in the pro- 
ceedings of the lower Courts in dismissing the 
petitioner’s suit.” 

A temporary injunction restraining the judg- 
ment-debtor from alienating property has not the 
effect of an attachment and the alienation of the 
property subject to the injunction contrary to its 
terms is not void or illegal.^ When therefore sub- 
sequent to the temporary injunction, the decree- 

1. Delhi and London Bank Ld. v. Ram Narain^ (1887) 9 All. 
497; Manohar Das v. Ram AiUar FandCt {lOOS) 25 All. 4311 
In Aijarchaudv. Chafioolal, (1899) 12 C.P.L.K. 109, it was taid 
the knowledge of the alienee might make the alienation void. 
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holder purchased the property from the judgment- 
debtor and gave up the execution proceedings, he 
could not maintain a suit for possession of the 
property from an afienee to whom it had been sold 
in dehance of the injunction.^ 

An attachment prior to decree is not an attach- 
ment for the enforcement of the decree, but it is a 
step taken merely for preventing the debtor from 
delaying or obstructing such enforcement when the 
decree subsequently passed is sought to be executed. 
An attachment after decree is an attachment made 
for the immediate purpose of carrying the decree in 
execution and it presupposes an application on the 
part of the decree-holder to have his decree exe- 
cuted. Buies relating to attachments do not ensure to 
the plaintiff payment? in any event, of whatever 
may be decreed to him, but only so far as that is 
ensured by preventing the defendant making away 
with property. 2 

This provision against alienation applies in the 
cases of attachments before judgment made under 
Order 38.^ Such an attachment does not become 
invalid, though the actual attachment is made after 
the decree is* passed.^ But any alienation made 
between the dates of the order and of the actual 
attachment would be good.^ 

1. Baldeo Pcrshad v. FarichsLi, (1‘JOO) A.W.N, 148, 

2. Sri Ramvianik v. Tincowri Rai, (18G9) 3 B.L.R. 63 F.B. 

3. Snraj Bunsi v. Sheo Pcrshad, (1879) 5 Cal. 143 (174). 

4. Venkata Stibbiahv. Venkata Seshaiya, {1919) 4.2 Miid . 1 . 

6. BeeSinnappan v. Arunachalam, (1919) 42 Mad. 844 P.B., 

where the observations of the learned judges in 42 JIad. 1 supra were 
considered. The judgments of the referring judges Oldfield and Sada- 
biva Iyer JJ. are inaportint. Sadasiva Iyer J. said with reference to 
that decision, But the real basis of that decision seems to me to 
have been (as stated in the judgment of Philips J.) that it is not neces- 
sary at all that there should be an attachment fully eSecbed before 
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before and 
after judg. 
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Provision 
against 
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ments before 
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Jurisdiction 
in execution 
restricted to 
territorial 
limits. 


The jurisdiction of a Court in enforcing 

• O 

execution of its decree is restricted to its territorial 
limits. It is a general principle that no Court can 
execute a decree in which the Subject-matter of the 
suit or of the application for execution is property 
situated entirely outside the local limits of its juris- 
diction. A Court desiring to seize or attach the 
property of a judgment-debtor outside its jurisdiction, 
as when such property is in the hands of, or custody 
of another, also outside the jurisdiction, can only 
reach that property by means of the recognised 
legal procedure, viz-, the decree to be executed 
must be transferred to the Court within whose local 
limits the property sought to be attached is for the 
time being situate. Among the exceptions to this 
rule are sales of immoveable property in execution 
of decrees on mortgages and attachment of salaries 
of public servants under Order 21 rule 48. It is not 
competent therefore for a Court, in execution of a 
decree for moneys, to attach at the instance of the 
decree-holder, a debt payable to the judgment- 
debtor by a person resident outside its jurisdiction. 
This was the decision in Beg Dunlop Co^, v* 
Jagannath- ^ 


Arresfc and 
attachment 
other than 
in execution 
of decrees. 


“ (1) Where an application is made that any 
person shall be arrested or that any property shall 
be attached under ring provision of this Code not 


judgment to attract the provisions of O. 38 r. 11 (which dispenses with 

re-attachment after decree) and as a consequence the i-rovisions of 

section 64 ; but it is only necessary that the property should have 
become attached and “ under at* achment ” {whether before or after 
judgment) “ by virtue of the provisions of this order.” On these 
observations, see also ilfeyappti Chettiar v. Chidei7nbara7yi Chetiiynr, 
(1924) 47 Mad. 483 F.B. 

1. (1911) 39 Cal. 104 (109); Prem Ch-und v. Mokhoda^ {0^00) 

17 Cal. 699 (703) ; also Vol. I Chap. III. 
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relating to the execution of decrees, and such person 
resides or such property is situate outside the local 
limits of the jurisdiction of the Court to which the 
application is made, the Court may, in its discretion 
issue a warrant of arrest or make an order of at- 
tachment, and send to the District Court, within • 
the local limits of whose jurisdiction such person or 
property resides or is situate, a copy of the warrant 
or order, together with the probable amount of the 
costs of the arrest or attachment. 

(2) The District Court, shall, on receipt of such 
copy and amount, cause the arrest or attachment to 
be made by its own officers, or by a Court subordi- 
nate to itself, and shall inform the Court which 
issued or made such warrant or order of the arrest 
or attachment. 

(3) The Court making an arrest under this 
section shall send the person arrested to the Court 
by which the warrant of arrest was issued, unless 
he shows cause to the satisfaction of the former 
Court why he should not be sent to the latter Court, 
or unless he furnishes sufficient security for his 
appearance before the latter Court or for satisfying 
any decree that may be passed against him by that 
Court in either of which cases the Court making 
the arrest shall release him. 

(4) Where a person to be arrested or moveable 
property to be attached under this section is within 
the local limits of the ordinary original civil juris- 
diction of the High Court of Judicature at Fort 
William in Bengal or at Madras or at Bombay, or 
of the Chief Court of Lower Burma, the copy of the 
warrant of arrest or of the order of attachment, and 
the probable amount of the costs of the arrest or 
attachment, shall be sent to the Court of Small 
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Precepts. 


Attacbmect 
before judg- 
ment outside 
jurisdiction. 


Causes of Calcutta, Madras, JBombay or Eangoon, 

as the case may be, and that Court, on receipt of 

the copy and amount, shall proceed as if it were the 
District Court. ^ 

“ (1) Upon the application of the decree-hold- 
er the Court which passed the decree may, when- 
ever it thinks fit, issue a precept to any other Court 
which would be competent to execute such decree 
to attach any property belonging to the judgment- 
debtor and specified in the precept. (2) The Court 
to which a precept is sent shall proceed to attach 
the property in the manner prescribed in regard to 
the attachment of property in execution of a decree. 
Provided that no attachment under a precept shall 
continue for more than two months unless the 
period of attachment is extended by an order of the 
Court which passed the decree or unless before the 
determination of such attachment the decree has 


been transferred to the Court by which the attach- 
ment has been made and the decree-holder has 
applied for an order for sale of such property.”^ 

Under the C P. Code of 1882, (section 483) an 
attachment before judgment could be granted where 
a defendant with a wrongful intent (a) is about to 
dispose of the whole or any part of his property or 
to remove the same from the jurisdiction of the 
Court in which the suit is pending or (b) has quitted 
the jurisdiction of the Court leaving therein proper- 
ty belonging to him.” On a construction of this 
section in Krishnasarai v. G.A. Engalf Turner C.J. 


1. C.P.C. S. 136 (=01d Code, S. 648). 

2. C.P.C. S. 46. See Vol, I. 82. 

3. (1884) 8 Mad, 20 ; Fannu Thevappa v Satha CJietty, (1902) 
1 L.B.R. 310 ; Sivaswami v. Sulaiman^ L.B.R. 255. For a similar 
view, under the earlier Codes also, see JHaji Jiva v. Abu Bakar^ (1871) 
8 B.H.C.R. 29 ; Bdlaram Mulick v. Solano, (1871) 8 B L.R. 335 ; 
Kcdarnath v. Seeva Vcyana^ (1878) 1 O.L.R. 336 and contra in re 
Abraham, (1869) 6 B.H.C.R. 170. 
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said : “ We agree with the learned Judges of the 
Presidency Small Cause Court that sections 483 and 
484 warrant the attachment before judgment only 
of property within the jurisdiction of the Court. 
The plaintiff, it is provided, may apply to the Court 
to direct that any portion of the property of the 
defendant within the jui'isdiction of the Court shall 
be attached. This limitation of the application 
governs the proceedings which follow it and re- 
gulates the power of the Court. The words * wdth- 
in the jurisdiction of the Court* were introduced 
into the Code for the first time by the Act of 1879, 
and appear to embody the result of rulings which 
had been passed before S. 648 was a part of the 
Code- Section 648 does not authorize the Court to 
attach any property which it is not authorized to 
attach by any other sections of the Code, though it 
permits it to transmit its order where such an order 
may be made for execution beyond the local limits 
of its jurisdiction. The words are ‘ where any Court 
desires . . . that any property shall be attached 

under any provision of this Code.’ There are sections 
of the Code other than sections 483 and 484 which 
authorize the attachment of property without quali- 
fication as to its location and when it has made 
orders under these sections, the Court can avail 
itself of the powers given by section (i48.” 

A similar view was taken in Bombay.^ 

A contrary view was taken in Calcutta in Ram 
Pertah v. Madho Rai~ and it was said that it was 
the uniform practice of the Calcutta High Court to 
attach before judgment property outside jurisdiction. 

1. Gokaldas v. Jankibai, (190a) 5 Bom. L.H. 570. 

2. (1902) 7 C.W.N. 216. 
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Under the C.P. Code 1908, the expression has 
been changed : “ Where at any stage of the suit, the 
Court is satisfied by affidavit or otherwise that the 
defendant ... - (a) is about to dispose of the 

whole or any part of his property or (b) is about to 
remove the whole or any part of his property from the 
local limits of the jurisdiction of the Court ” The 
limitation infered by the Madras and Bombay High 
Courts under the Code of 1882 was based on the 
use of the words “ within the jurisdiction 
Court ” in clause (a) and on that account it was 
said that even section C48 of that Code (now 
section 136) could not get the Court out of that 
limitation. Now that under the Code of 1908j these 
words have been omitted from clause (a), it would 
follow that, independently or by the operation of 
section 136, the Court has power now to attach be- 
fore judgment property outside the limits of a Court’s 
local jurisdiction. The view was rightly taken by 
the Chief Court of Lower Burma. It was held 
that though the property referred to in clause (b) 
Order 38, rule 5 must be property within the local 
limits of the Court’s jurisdiction, no such restriction 
is imposed regarding property mentioned in clause 
(a), so that this Code permits the attachment before 
judgment of property situate within or without 
the local limits of a Court’s jurisdiction.^ But a 
contrary view has been expressed later on by the 
Judicial Commissioner of Upper Burma. ^ 

In Begg Dunlop & Co,, v. Jagannathf Mooker- 
jee J. did not there seriously consider the effect of 

1. Somasundaram Clictty v. J^luthtivccrapi'a Chetfy, (1911) 4 
Bur. li.T. 89 = 10 I.C. 794. 

2. Bhai Khan^. Dfs 25 I.C. 771. It was argued 

in Ibis case that the report of the Select CommiLtto showed ao inten- 
tion to remove the restriction but the Court refused to look at it. 

3. (1911 J 39 Cal. 104 (IIS). 
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the decision in Ram Partah v. Madho Rai,^ though 
it was there cited, because the question before the 
Court was the legality of an attachment of a debt 
payable outside the (Jourt*s jurisdiction, but casually 
remarked that there was weighty authority to the 
contrary in Madras, Bombay and Burma (referring 
to the cases cited above) and said, ‘‘ In the case of 
an attachment before judgment, the question turns 
upon the construction of Order 88, rules 5 and (5, read 
with section 186- Besides in the case of an attach- 
ment before judgment, the garnishee cannot be 
required to pay the debt into Court for the benefit 
of the plaintiff. Whether, after attachment has been 
so obtained before judgment, it can subsequently be 
made available for the benefit of the successful 
plaintiff is a question by no means free from diffi- 
culty and does not require consideration in the 
present instance.’* In Sitrendra^iath v- Bansi Badan^ 
this question came directly for decision and Mooker- 
jee J. himself had to deal wdth it. The learned 
judge referred to the case of Begg Dunlop and Co., 
V. Jagannath aforesaid and held that it was not 
competent to a Court to make an interim order for 
attachment under clause (3) of rule (5) of Order 38 
C P. Code, of a debt payable to the defendant out- 
side its jurisdiction by a person not resident within 
its jurisdiction. It was also said that “ when a 
Court has manifestly usurped jurisdiction and has 
illegally secured possession of a fund, which should 
not have come under its control, its orders must bo 
discharged ; it would be lamentable to allow such 
illegal orders to stand, on the plea that possibly 
similar orders could have been made by a Court of 

1. (1902) 7 C.W.N. 21G. 

2. {1916) 36 I.G. 457. 

11—32 


Surc7idra- 
naih V, 

Bansi Badan. 
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coQipetent jurisdiction.” Where on the assumption 
of such jurisdiction, moneys had been paid out to 
the deci'ee-holdersj the learned judge directed that 
the decree-holders must bring back into Court the 
sums they had withdrawn together with interest 
theieou at Si % per annum and on their failure 
to do so the sums should be realised by the 
Court by attachment and sale of the properties 
of the decree-holders and by attachment of their 
persons. This order must be justified apparently 
on the ground that Courts have inherent power by 
any means to correct their own error.^ 


There are two points noticeable on the merit of 
this decision* First, the change in the expression 
of the provision under the Code of 1908 was not 
noticed nor was the case of Ram Pertah v. Madho 
Rai,^ where even under the Code of 1882, that 
Court took a contrary view. Secondly, in that case 
an interim order of attachment of money was made 
under Order 38 rule 5 (3) and the money having 
been brought into Court by the garnishee, for some 
unexplained reason, the application for attachment 
before judgment was not further considered, al- 
though the case came before the subordinate judge 
on many occasions. Ultimately an ex 'parte decree 
was made in favour of the plaintiffs* The position 
consequently on that date was ^'that the applicatio'n, 
for attacJiment before judgment lapsed.” When 
therefore the decree-holder proceeded to ask for 
payment in execution by an application for pay- 
ment, there was no further attachment made in 
execution and the learned judge said that the sub- 

r Sec Vol. I iiOS. 

2. (1902) 7 C.W.N. *210. This case was brought to the notice 

of the Court in 39 Cal. 101 (118) but the same Judge did not then 
fceiioubly apply hio miud to it. 
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ordinate judge was under a wrong impression “ that Surendra- 
a valid order for attachment before judgment had Banu Badan, 
been previously made and was still in operaMon.” 

It is not possible to appreciate the learned judge’s 
use of the word ‘ lapsed ’ and the consequent opinion 
that no valid order of attachment before judgment 
was in existence at all after the decree. Under rule 
5 an interim order of attachment is made and under 
rule 6 on hearing the defendant, the Court either 
directs the attachment or withdraws the attachment, 
in case a conditional attachment has been made and 
under rule 9, when the suit is dismissed, the Court 
shall order the attachment to be withdrawn. The 
attachment, conditional or absolute, is not affected 
by a decree in the suit and a conditional order can 
be made absolute even after the decree is passed. 

There is therefore no authority for saying, nay, the 
authority is to the contrary, that an interim attach- 
ment lapses on the passing of the decree if no final 
order of attachment is made. So long as the appli- 
cation for attachment before judgment remains on 
the files of the Court without a proper disposal, 
it must be deemed to be pending and if the 
Court does not choose to do its duty by proceed- 
ing to an order under rule 6 after notice is issued 
under the conditional attachment, the omission 
cannot prejudice the rights of the plaintiffs secured 
by the conditional attachment. This question was 
of no particular importance in the case before the 
learned Judge, because he was of opinion that the 
Court had no jurisdiction to attach the debt payable 
beyond its local jurisdiction, but the view that the 
order lapsed and the conditional attachment did 
not continue to exist, with all respect, cannot be 
maintained. It is possible in that case to say that 
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Power of 
Small Cause 
Court to 
attach im- 
moveables. 


because on the issue of the conditional attachment 
the garnishee paid the mone}' attached into Court 
and the defendant raised no further objection, the 
Court must be deemed to have accepted the payment 
under the attachment and thereby confirmed the 
attachment and on the payment having made the 

Court had nothing more to do but to consign the 
records to its rooms. 

In Calcutta it has been held that a Provincial 
Small Cause Court has jurisdiction to order attach- 
ment of immoveable property before judgment and 
that there is a difference between ordering the 
attachment of property and attaching propertyj so 
that if a Small Cause Court passes such an order, it 
would have to send the order to an ordinary Civil 
Court to execute the order. ^ In Nagpur, it has 
been held, that a Small Cause Court has power not 
only to order attachment of immoveable property 
before judgment but also to make the attachment, 
for ‘‘the method prescribed by rule 54, Order XXI, 
for attaching immoveable property presents no 
special difficulty to the process-serving staff of a 
Small Cause Court. 

A contrary view was taken in Madras. In 
J atari llama Kriahnayya v. Paida Seshana Chetty^ 
the Madras High Court said. “The District Munsiff 
has decided that there can be no attachment of 
immoveable property before judgment in a Small 

1. Barada Kanta Raya v. Shaikh Majuddi, (1924) 28 C.W.N. 
1056, [approving in this view of Eedarnath v. Hemnath^ (1922) 49 
Cal. 994 an:! overruling Sadck AH v. Samed Ali^ (1923) 28 C.W.N. 
16J, Walmsley and Chotzneii JJ. disscnthcg. 

2. K'lnchadi v. Kanchedi^ (1917) 14 N.L.R. 1=43 I.C. 123. 

3. C.R.P, 661 of 1913 (unreported). 36 M.L.J, Notes of Cases 17. 
Tho change on the language of the Code of 1 908 pointed out in Calcutta 
was not noticed in this case. 
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Cause Court. We think that reference to section 7 
(a) (iii) of C.P. Code is sufficient to justify this 
decision. We need add only that the absence of 
explicit provision of allowing or disallowing the 
exercise of powers under Order XXXVIII by Sniiall 
Cause Courts is probably due to au intention to 
allow them the use of those powers in respect of 
moveable property. The general rule is laid down 
in Marthamma v. Kittu Sheregara^^ as being that a 
Court, which cannot make an attachment in execu- 
tion of a decree, cannot make one in anticipation of 
• it ; and we respectfully adopt that as the basis 
of our decision.” On this latter case Mukherji 
J. said, in the Calcutta Case, that the principle 
which ” was applied to the Code of 1859 in a case 
decided under Act XI of 1865 which provided by 
section 47 for the application of the provisions of 
that Code to Provincial Courts of Small Causes ‘so 
far as the same are or may be applicable* cannot 
have any appreciable force under the present enact- 
ments, the more especially as the immediate objects 
of the two kinds of attachment are widely different.’* 
The learned Judge added, “No doubt a Provincial 
Court of Small Causes cannot deal with immoveables 
in execution of its decree or order a sale of immove- 
ables ; nor can it be doubted that it cannot make an 
order of attachment of immoveable property to 
compel a witness to appear and that is so because it 
cannot order the sale thereof. The occasion for the 
exercise of these powers and the circumstances 
connected therewith, however, are so different from 
those relating to the power to order attachment of 
immoveables before judgment for protecting the 
plaintiff’s interest, that no analogy can be drawn 


1. (1871)6M.H.C.R. 91. 


254 


THE LAW OF EXECUTION 


from the exclusion of these powers.” It is for the 
Legislature to remove the cause of this difference of 
opinion as early as possible. 

lu Lower Burma, the following rules have been added to Rule 
45. 

45. A (1) Before issuing a warrant for the attachment of mova- 
ble property which it will be necessary to place in charge of one or 
more peons, permanent or temporary, the Court shall satisfy itself that, 
the attaching decree-holder has produced a receipt in Form 15 A, 
Appendix E, from the Bailiff that he has paid in cash as process-fees 
under Rules 17 (1) (b) and (2) of the Process-Fees Rules not less than 
Rs. 10, for each person whom the Baiiltf considers should be employed. 
(2) In sending the warrant for execution to the Bailiff the Court Clerk 
shall certify at the foot of the warrant that* the receipt granted by the 
Bailiff for the necessary fees has been filed in the record, the Bailiff 
shall then endorse on the warc.mt the name of the process-server to 
whom it is issued for execubiou. If a temporary peon is employed for 
the custody of the attached property, the process-server shall state in 
his report of the attachment the name of the temporary peon employed 
and the date from which his duties commenced, (y) At the time of 
the attachment of the property the Bailiff shall give the attaching 
decree holder a notice in Form (Civil) 78 A, stating the date on which 
the fees paid under sub-rule (1) will be exhausted, and warning him 
that the property will not be kept under attachment after that date 
unless further fees are paid before that date. The payment of any such 
further amount shall immediately be certified to the Court Clerk by the 
Bailiff in Form 15 A of Appendix E. If the further fees required are 
not paid, the attachment shall cease as soon as the period for which 
fees have already been paid expires. In such a case tbe amount paid 
prior to the cessation of the attachment shall not be allowed to the 
attaching decree-holder as costs. (4) The payment of fees under sub- 
rule (1) shall be made iu cash to the Bailiff and the amount shall be 
at once entered in Bailiff’s Register No. II. The Court Clerk shall on 
receipt of the Bailiff’s acknowledgment (Form 15A) file it in the record 
and make an entry to that effect in the diary. (5) Temporary peons 
employed for the custody of attached property shall be remunerated at 
the rate provided for iu Rule 15 of the rules regarding process- serving 
establishments, provided that the total remuneration disbursed shall 
iu no case exceed the amount of tbe process fees actually paid under 
the foregoing sub-rules. Permanent peons shall be presumed to be 
remunerated at the same rate as temporary peons bub if the services of 
the former are utilized, the fees paid shall be credited direct into the 
Treasury to “ Process servers’ Fee ” (“ XVI-A, Law and Justice ” — ■ 

** Courts of Law ” — “ Court-fees realized in cash (6) The romune. 

ration of temporary peons employed to take tjharge of attached property 
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shall be p.iid direct by the Pailiff to them on the order of the Judge. 
Before passing such order, the Judge must verify the name of the payee 
from the report of the attachment and must satisfy himself that the 
amount proposed to be paid does not exceed the amount of the fees de- 
posited with the Bailiff, or, if any payments have already been made in 
the case of the unexpended balance of such deposits that all amounts 
previously drawn have been disburicl to the proper persons. (7) When 
the order has been signed by the Judge, the money shall be disburso<l 
by the Bailiff at once to the peon or peons concerned whose ackuo\\ Icdg- 
ment of receipt shall be taken iu Baliff’s Register II. If, however, the 
amount has been transferred to Bailiff’ s Register I, the Bailiffshall draw 
the amount necessary for payment from the Trca>ury as if it were a re- 
payment of deposit and shall then disburse the amount duo to the peon 
or peons concerned, whose acknowledgment of receipt shall bo taken iu 
Bailiff’s Register I. (8) When an attachment is brought to a close or 
has not been effected, if the Judge finds, at the time of calculating 
the amount x^^id in and properly chargeable for peons that the total 
amount of the fees actually paid under sub rules 1 and 3 exceeds the 
total amount that is chargeable for i)eons including the amount of the 
last payment, he shall direct that the excess bo refunded to the i)aycr. 
(9) The Judge shall in all cases in which a refund is to be made, issue 
to the Bailiff an order a copy of ^^hich shall be placed on the record, 
to make such refund. If a sufficient portion of the amount paid by the 
decree-holder to pay such refund is in the hands of the Bailiff the 
officer shall make the refund in the ordinary way prescribed in his Re- 
gister II for repayments. If the amount has beeu credited into the 
Treasury, he shall prepare a bill for the amount to be refunded in the 
prescribed treasury form and shall lay it before the Judge for signature 
with the record of the case in the same way as a bill for the remuner- 
ation of temporary peons. Before signing the refund order, the Judge 
must satisfy himself that the amount is available for refund by ex- 
amining Bailiff’s Register I, and the record. The bill when signed by 
the Judge will be given to the payee, with instructions to present it 
for payment at the Treasury or Sub* Treasury. 

45 B (1) In afldition to the fees payable before a warrant issues 
for the attachment of moveable property under Rule 45 A, the Bailiff 
shall require the attaching decree-holder to deposit a sum of money 
sufficient to cover the cost of attachment other than the piy of x)Oods 
employed to take charge of it, for such period as the Bailiff may think 
tit. Exxdanation. — The costs in question might be, for example, (a) rent 
of building in which to store attached furniture, (b) cost of conveying 
the attached property from the place of attachment to Court or to a 


secure x)lacc of cu>tody, (c) costs of feeding and tending live-stock, (d) 
cost of x>rocceding to the xdace of attachment to sell perishable x>rO- 
pL-rty. (2) If the attaching decree-holder fails to comiffy with the 


Bailiff’s ro'jiiisilion, 


the warrant shall not be issued. 


(3) Sums thus 


dexK). iled shall be entered in the Bailiff's Registers 1 and 11 and any 



256 


ms LAW OF EXECUTION 


repayments thereof shall be made according to existing orders. (4) In 
the receipt given for the sums deposited, the Bailiff shall state the 
period for which such sums will last, and if the attaching decree* 
holder does not deposit a further sum before the expiry of such period, 
the attachment shall cease when the sum deposited is exhausted. (5) 
The officer actually attaching the property shall, unless the Court 
otherwise directs, give the debtor, or, in his absence, any adult mem- 
ber of his family who may be present, the option of having the attached 
property kept on his premises or elsewhere, on condition that a suit- 
able place for its safe custody is duly provided. The option so given 
may be subsequently withdrawn by order of the Court. Where the 
attached property consists of cattle these may be employed, so 
far as is consistent with Rule 43, in agricultural operations. (6) If uo 
such suitable place be provided, or if the Court directs that the 
property shall be removed, the officer shall remove the property to the 
Court, unless the property attached is a growing crop, when Rule 45 
applies. Whenever live stock is placed at the place where it has been 
attached the judgment-debtor shall be at liberty to undertake the due 
feeding and tending of it under the supervision of the attaching officer. 
(7) Whenever property is attached, the officer shall forth-with report 
to the Court, and shall with his report forward an accurate list of the 
property seized. (8) If the debtor shall give his consent in writing to 
the sale of property without awaiting the expiry of the term prescribed 
in Rule 68, the officer shall receive the written consent and forward it 
without delay to the Court for its orders. (9) When property is re- 
moved to the Court it shall be kept by the BailiS, on his own sole 
responsibility, in such place as may be approved by the Court. If the 
property cannot from its nature or balk, be conveniently kept on the 
Court premises, or in the personal custody of the Bailiff, he may, 
subject to the approval of the Court, make such arrangement for its 
safe custody under his own supervision as may be most convenient and 
economical. (10) If there be a Government pound in or near the place 
where the Court is held, the Bailiff shall be at liberty to place in it 
such attached live stock as can be properly there kept, in which case 
the pound keeper will bo responsible for the property to the Bailiff and 
shall receive the same rates for accommodation and maintenance there- 
of as are paid in respect of impounded cattle of the came description. 
(II) Whenever property is attached, and any person other than the 
judgment-debtor shall claim the same, or any part of it the officer 
shall nevertheless, unless the decree- holder desires to withdraw the 
attachment of the property so claimed, remain in possession and shall 
direct the claimant to prefer his claim to the Court. (12) ^ ^ 

decree-holder shall withdi*aw an attachment or if it shall cease under 

sub- rule (2) or (4), the Bailiff’s oiScer shall inform the debtor, or. m 
his absence, an adult member of his family that the property is at hiS 
disposal. (13) If any portion of the deposit made under sub-rulo (1) 
or (4) remains UDexi>ended it shall be refunded to the decree-holder m 
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the maoner presorioed foe such refunds in sub-rule 9 of Rule 45-A. 
Any difference between the costs of attachment of moveable property 
(other than costs referred to in Rule 45 A) and the sums deposited by 
the attaching decree-holder shall, unless the difference is duo to the 
fault of the Bailiff, be recovered from the sale-proceeds of the attached 
property, if any, and if there are no sale proceeds, from the attaching 
decree-holder on the application of the Bailiff, If there is still a 
deficiency, the amount shall he paid by Government. 

In Ijower Burma the following is added. “ 46- A. When a 
debt alleged to be due by a third party to a judgment-debtor has 
been attached under rule 46 and has not been paid into Court under 
sub rule (3) of that rule, the Court may, on the application of the 
decree- holder, issue a notice to such third party in Form Civil 
74. A copy of such notice shall also, if possible, be served on the 
judgment- debtor. When at the hearing of such notice the third 
party shows no cause, and admits the debt to be duo, the Court may 
intimate to him that he should pay into Court the amount admitted 
by him to be due, or so much thereof as may be sufficient to satisfy 
the decree, and that if he fails to do so he may be subjected to a suit. 


);-33 
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CHAPTER XVIII 


Claims and Objections 

Court of execution must determine objections— Court having cu&tody 
of attached property— Simultaneous attachment by two Courts— 
Nature of the rule in such cases — Effect of sale in such cases — 
Court bound to order attachment — Objections by party to suit — 
in attachment in execution — in attachment before judgment — - 
S, 47 or or. 21, rules 57*63 — Objection by strangers — Investiga- 
tion of claims — Rules applicable to all kinds of attached pro- 
perty — Rules inapplicable to mortgage-decrees — Rules applicable 
to attachment before judgment — Limit of time for claim — Who 
can claim — Evidence in claim — Objections to garnishment — 
Defences available to garni'^hee— If debt is denied— If debt is 
admitted — Order on garnishee to pay — Extent of investigation — 
Order not confined to possession — Dismissal for delay — Appeal and 
revision — Order conclusive after a year — Where claim is allowed 
—Where claim is disallowed — Rule applicable to attachment of 
debts— Investigation under C.P. Code, 1882— Change in the law- 
investigation need not be regular — Instances of inconclusive 
orders — Order benefits only the particular decree holder — Order 
conclusive only in respect of the particular property — After-ac- 
quired rights left unaffected — Order does not generally affect 
judgment-debtor— But judgmant-debtor may be bound by the 
order— Where judgment-debtor is not a party to the proceedings — 
Where judgment-debtor is a party to the proceedings — The order 
does not bind the auction-purchaser — Rule of one year for suit is 
absolute-- -No need for suit if attachment is withdrawn within 
a year — Attachment raissd after one year is of no avail — Remedy 
by suit alternative — Limitation for suit — Art. 11 shortens limi- 
tation — Art. 11 docs nob extend limitation— Nature of suit under 
nile 63 — Parties bo suit— Burden of proof — Scope of inquiry— 
Valuation for court- fees — Valuation for jurisdiction. 


Court of exe- 
cution must 
determine 
objections. 


All objections to attachment of property must 
be generally determined by the Court of execution. 
Under Section 47, C.P. Code, 1908, 

“ (1) All questions arising between the parties 
to the suit in which the decree was passed, or their 
representatives, and relating to the execution, dis- 
charge or satisfaction of the decree, shall be deter- 



CLAIMS AND OBJECTIONS 259 

mined by the Court executing the decree and not by 
a separate suit. 

(2) The Court may, subject to any objection as 
to limitation or jurisdiction, treat a proceeding 
under this section as a suit or a suit as a proceeding 
and may, if necessary, order payment of any addi- 
tional court-fees. 

(3) Where a question arises as to whether any 
person is or is not the representative of a party, 
such question shall, for the purposes of this section, 
be determined by the Court. 

Explanation * — For the purposes of this section, 
a plaintiff whose suit has been dismissed and a 
defendant against whom a suit has been dismissed, 
are parties to the suit.”^ 

“Where property to be attached is in the custody 
of a Court, any question of title or priority arising 
between the decree-holder and any other person, 
not being the judgment-debtor, claiming to be inter- 
ested in such property b}^ virtue of any assignment, 
attachment or otherwise shall be determined by 
such Court. The custody contemplated by this 
rule is actual custody and not custody in anticipa- 
tion.^ “ Court does not include Collector.'* The 
Presidency Small Cause Court has jurisdiction to try 
the question of title to tiled huts when such a ques- 
tion arises in execution.^ 

Where the property of a judgment-debtor lying 
m Court was a ttached by more than one creditor, in 

1. Foe a full discussion of the scope of this section, see Vol. I, 
Chapters VI, VII, and Vlll. 

2. C.P.C., O. 21. r. 52 (=^Old Code, S. 272p 

3. Muitu Karup i-an v. Muitu Ramalinga^ (1883) 7 Mad. 47 ; 
Tulaji V, Balahhai, (1896) 22 Bom. 39. 

4. In tha matter of Brojanath Mittsr, (1870) 13 W.R. 301 . 

5. Gunimthy Hoy v. Thakxirdya, (1907) 34 Cal, 823. 


Simultaneous 
execution by* 
two Courts. 


Nature of the 
rule in such 
cases. 
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execution of decrees of different Courts, the question 
of priority must be decided only by the Court in 
whose custody the property is and not by the 
attaching Court. ^ Where the Court of Small Causes 
holds custody of attached property and an attach- 
ment is made by the High Court, the former is the 
Court that must adjudicate on questions raised by 
the claimant.^ But where the judgment-debtor’s 
property was attached and a payment order was 
made by the attaching Court, previous to the other 
attachment in execution of the decree of the other 
judgment-creditor, the Court in whose custody the 
property is, would cease to have any power of dis- 
posal over it and any order by such Court on the 
question of title or priority would be wrong.^ 
Under Sections 68-70, a Collector is not empowered 
to adjudicate upon a question of title under Order 21 
rule 58s of C.P. Code.^ 

Under Section 63 of the C. P. Code, 1908, 
“ (1) Where property not in the custody of any Court 
is under attachment in execution of decrees of more 
Courts than one, the Court which shall receive or rea- 
lize such property and shall determine any claim 
thereto and any objection to the attachment thereof 
shall be the Court of highest grade? or, where there 
is no difference in grade between such Courts, the 
Court under whose decree the property was first at- 
tached. (2) Nothing in this section shall be deemed 
to invalidate any proceeding taken by a Court exe- 
cuting one of such decrees.”^ 

1. Gopeeiiath v. Aclicha (1881) 7 Cal. 553. 

2. Jeynarayan V, l&mail, (1895) 19 Bom. 710. 

3. Gopeenath v. Aoliclia Bibec^ (1881) 7 Cal, 553. See MtUtala- 

giri V. Mtdtnyyar, (1883) 6 Mad. 357. 

4. NaihooRamy, Raja Vijaya Baliadvr , 0 C.P.L.K. 

113. 

5. C.P.C., S. 03 (=Oia Code, S. 285). 
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Every holder of a money decree who attaches 
the property of the judgment-debtor is entitled to 
share equally with other creditors, in the assets 
subsequently realised or received oy the Court. 
When the attachments are made by several Courts, 
the receipt of the assets by the highest Court is on 
behalf of the other Courts also and for the purposes 
of convenience the Court of the highest grade deter- 
mines upon all claims and objections* A person 
whose attachment is anterior or whose attachment 
is effected under an order of a superior Couit, has 


no preference over other decree-holders, who have 
attached, subsequently or in inferior Courts, the 


same property of the same judgment-debtor A This 


rule applies to the attachment of all 


kinds of pro- 


peity, moveable and immoveable " 


The Court of a subordinate judge is siqjerior to 
a Court of Small Causes'^ and in the Xorth-^^'^est 
Provinces the Court of a Munsiff is of a higher 
grade than a Court of Small Causes.'* As between a 
Civil Court and a Revenue Court, this restriction 
does not apply and the sale that is earlier passes the 
title** 


1. Narasimhaohari v. Kr ishnamaohar iar y (1014) 20 M. L. J. 
400 = 23 I. C. 909. 

2. Chunnilal'i, Dchi Prasad, (LSSO) 3 All. 356; yhiUmkarup- 
Van^. Muthuramalingay (1833) 7 Mad. 47. Bui iu Obhoy Churn v. 
Go;a»n, (1882) 7 Cal. 410 it was doubted if it applied to immove- 
ables. S.o also In re Badri Prosody (1882) 4 All. 359; Dwarkanatk 
V. Banku Bvhariy (1891) 19 Cal. G51. 

3. T urmuklal v. KalyandaSy (1895) 19 Bom. 127 ; Abdul 
Karim w. ThakordaSy (1396)22 Bom. 88 ; llimmat Singhy. Bhagwat, 
(1900) 13 G. P. L. R. 145. See Krishna Kumar Ghosh v. Pasuyoti 
Bancrjec, (1921) 25 C. W. N. 740 = 63 1. C. IL. 

4. Ualu V. Raghiibar, (1893) IG All. 11 F. B. 

5. Righnhar v. Ranke Laly (1900) 22 All. 132; Roshan Lai v. 
Masltkur, (1021) 19 A.U.J. 643 = 63 I. C, 00 (The Code of 1908 bas 
uoL iiUcL'cd the law). 
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For an application of this rule, it is essential 
that more than one attachment must exist at the 
date of the sale. When therefore the same property 
attached in execution of decrees obtained on 
the first and second mortgage of it by two Courts of 
a lower and higher grade respectively, is, after its 
sale by the latter Court, ordered by the lower Court 
to be sold in execution of its decree, such sale is not 
invalid, as at the time it was ordered, the property 
was not under attachment in execution of the decree 
of the Court of the higher grade, as that decree had 
been executed by the sale of the property.^ 

To get rateable distribution the decree of the 
other Courts need not be transferred to the Court 
of the highest grade, which administers the assets 
and an application made to that Court will be sufficient 
to grant them a share. ^ 

Under the Code of 188*-^, there was a difference 
of opinion on the question whether this provision 
was a rule of procedure only or was capable of 
affecting the jurisdiction of the inferior Court and 
the Court of the subsequent attachment. In Allaha- 
bad, it was thought that, for instance, when the 
same property was attached in execution of two 
decrees by a Subordinate Judge and a District 
Munsiffj a sale by the latter was void for want of 
jurisdiction.^ But a contrary view was taken by 
the other Courts. In Calcutta, the purchaser under 

1. Stoxocll V. Ajxidhia, (1884) 6 All. 255. 

2. Uohan Lalv. Humayuny (1910) 13 0 . 0. 291 = 8 1.0 . 372; 
Ua Nxjein v. Mavng Gyiy (1915) 29 I.O. 21. See also Soviasxindaram 
V. Alagajypa, (1910) 8 I.O. 117G. 

3. lit re Badri Prasady (1882) 4 All. 359 ; Aghorenath v. 
Shaxnastitidctri, (1383) 5 All, Cl5 ; Balkishexi v.Ndrain DaSy (1896) 
IS All. 348 ; Chcranji v. Jawahir^ (1904) 26 All. 538 ; Har Prasad 
V. Jagan, (1904) 27 All. 56; Dvrpati v. Ramrach, (1909) 31 All. 
527 ; Musst. Xajvivuuissa v. Lala Jainna DaSy (1909) 1 1,0. 78. 
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a sale, though held by the inferior Court, or by the 
Court whose attachment was the later, acquired an 
indefeasible title, if the purchase was made and the 
sale was held by that Courts without notice of the 
attachment made by the superior Court or of an 
attachment mane earlier by a Court of the same 
gradej^ and the superior or the other Court would be 
acting with discretion by refusing to resell the 
property under its own attachment." 

In Bombay, the purchaser under the circum- 
stances acquired a valid title, ^ if he himself had no 
notice of the other attachment, which is prior to his 
own or has been made by a superior Court, and 
whether the Court that sold the property to him had 
notice of such attachment was said to be immaterial/' 
A broader view was taken in Madras,"* and a mere 
notice of an attachment by a superior Court to the 
Court which ordered the sale cannot oust the juris 
diction and the sale is not a nullity,^ nor can the 
knowledge of the attaching creditor of such attach- 
ment have that effect of vitiating his purchase.*^ 

To avoid this conflict of opinion the present 
Code ex[)ressly enacted, that “ nothing in this section 

1. Bykantnath v. liajindro^ (1885) 12 Cal. 333 ; Dxvdrhanath 
V. Bankce Bchari^ (1891) 19 Cal. G51 ; Bam Narain v. Mina Kocry^ 
(189?) 25 Cal. 4G ; Goyi Chasid v. Kasimunnissa, (1907) 34 Cal. 
83G; Oirisohandra v. Sri Krishna Da, (1923) 38 C. L. J. 2GG = 75 
I. C. 325. 

2. Bykantnath v. Bajejidro, (1885) 12 Cal. 333. 

3. Patel V. Haridas, (1803) 18 Bom. 458 ; Tnrmitklal v. 
Kaliyandas, (1894) 19 Bom. 127. 

4. Abdul Karim v. Thakordas, (1895) 22 Bom. 88. On the 
Other hand, in Ilwimat Singh v. Bhagwaf, (1900) 13 C.P.L.R. 145, 
the talc was upheld because the inferior Court had no notice of the 
attachment by tho superior Court. 

5. Kunhayan v. IthukuUi, (1899) 22 ^^ad. 295 

G. Narajjanan v. Tawker, (1910) 32 I.C. 927. 

7. Narayan v. Mcgaii, (1917) 33 217 = 41 I C. G12. 
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shall be deemed to invalidate any proceeding taken 
by a Court in executing one of such decrees”, so that 
irrespective of any notice of other attachments 
elsewhere to the Court making the sale,^ or to the 
purchasers at that sale?" the sale becomes absolute 
and is not vitiated by that irregularity. 

When property is so sold away by the Court 
not authorised to do it under this rule, the proper 
course is for the proceeds to be sent up to the Court 
authorised to realise the amount from the properties 
attached for distribution.^ 

When a Subordinate Judge declined to proceed 
with the sale of property in execution of a decree 
in his own Court, on the ground of attachment of 
the same property under a decree in the District 
Court and dismissed the application for execution on 
the impression that proceedings ought to be taken 
in the District Court, the order was one falling 
under Section 47 and was appealable. ^ 

Where a decree-holder applies for attachment 
of certain property as belonging to his judgment- 
debtor, the Court executing the decree cannot sno 
viotu refuse to attach it on the ground that it does 
not belong to the judgment-debtor, and the 
proper procedure is to allow attachment and in the 

1. Seo Narayana7i v. Tawker, (1910) 32 I.C. 927. 

2. Naraijan v. (1917) 33 M.L.J. 217 = 41 I. C. 612. 

3. Obhoy CJiurn v. Golajti AH, (1881) 7 Gal. 410 ; By- 
kanthnath \\ Rajoidro, (1835) 12 Cal. 333; VaUl \\ Ilaridas, 
(1891) 18 Bom. 458 ; Bhagtoaii Chandra v. Chandra Hala 
(1901) 29 Cal. 773 ; Kilkanta v. Gosto, (1919) 46 Cal. 64 ; Eamjas^U 
V. Guriicharan , (1909) 11 G.Lj.J. 69 = 3 I.C. 105. 

4. Naraymian v. Tawkir, (1916) .32 I.C. 927. 

5. Snrcndranath v. Shyavia Charan, (1917) 26 C.rj.'T. 42 = 42 
I.C. 466. 
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case an objection be filed to decide it in accordance 
with law.’- 

An objection to an attachment can proceed 
from an}' person, whether he is a party to the suit 
or not. u he is a defendant or his legal represen- 
tative, an objection by him on the ground that the 
property is not, under any provision of law, attach- 
able or that the property belonged to the legal re- 
presentative personally or the like must be »'aised 
and decided by the Court of execution under S. 47 
C. P. Code.- The order then made is a decree and 
is appealable. 

But if the objection by the judgment-debtor 
or his representative is on the ground that he holds 
the property attached on behalf of a third party, 
for instance as a trustee, the objection does not come 
under section 47, but falls under Order 21 rule 58.^ 
An order made on such objection is not appealable, 
but must be set aside by a regular action. 

* 

Where in execution of a money decree obtairied 
against one only of the several heirs of a deceased 
iNlahomaden debtor in possession of the debtor's 
estvite, the decree-holder proceeded to attach a 
property which formerly belonged to the deceased, 
but was opposed by persons in possession under a title 
derived from the judgment-debtor, it was held that 
since, if the execution had been sought against the 
property in the hands of the judgment-debtor him- 
self, he could have objected to the attachment and 

1. Diwan CJiand v. Mcr A7ian, (1907) P.SV.R. 18. 

‘2. See Vol. I. 205-200; Kali Char an . Jewat, (IVOG) 28 All. 
Dl : Shankar Sat v. G. llarvian ^ Co. (1825) 17 All. 245. 

3 , See Vol. 1. 210-211 ; Budriulecn v. Abdul Uahim^ (1908) 31 
MfVfl. 125 ; Shankar Dial v. A^nir, (1880) S All. 752 ; lirnj Loll v. 
Bckani Meah, (1888) 15 Ciil. 437. 

U~34 
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sale of the rights and interests of the other heirs, it 
was equally open to the defendants, the transferees of 
the judgment-debtor to do the same and that being 
so, the defendants were entitled to set up the jus 
tertii of the heirs of the deceased debtor other than 
the heir who was the judgment-debtor and under 
the decree the plaintiff could proceed against the 
interest of such judgment-debtor alone in the 
estate of the deceased.^ It is competent to a patty 
to set up in execution proceedings a claim which he 
might have set up by way of defence in the suit 
itself, but which he was then under no obligation 
to do.^ 


in attachment 
before jadg* 
ment. 


When an objection is preferred by a defendant 
to the attachment of his property before judgment, 
the nature of the powers exercisable by the Court to 
try the objection appears to be doubtful. Unless a 
decree is passed and an application for execution of 
the decree is presented for the sale of property 
attached before judgment, the attachment before 
judgment cannot become converted into an attach- 
ment in execution® and before a decree is passed, 
there is no occasion for the operation of section 47, 
under which the judgment-debtor’s objection can be 
investigated by the Court of execution. Nor do the 
provisions of Order 88 rule 8 apply at that stage, 
because under that rule “ Where any claim is pre- 
ferred to property attached before judgment, such 
claim shall be investigated in the manner herein- 
before provided for the investigation^ of claims to 
property attached in execution of a decree for the 
payment of money ” and this has refer ence only to 

1. Aichayya v. Bangarayya, (1892) IG Mad. 117. 

2. Dalhi Mai v. Hari Das, (1901) 23 All. 263 ; see Seth Chand 

V. Durga Dei, (I889j 12 All. 313 F.B, 

3. See page 254 supra. 



CLAIMS AND OBJECTIONS 26? 

claims and objections of persons who are not parties 
to suit- It appears therefore that there is no express 
provision of law by which the Court is empowered 
to deal with objections advanced by the defendant to 
the attachment of his property before judgment. 

Such objections may be advanced, for instance, by 
the defendant when he is sued as a legal represen- 
tative of the debtor, on the ground that the property 
belongs to himself and that the debtor whom he is 
made to represent in the pending suit had no intei” 
est in it. In George v. Rara Rutten^^ the defendant's 
wife opposed the attachment before judgment and 
the Court, making her a party to the suit released 
the property and it was held that the order, although 
irregular, must be taken to have been passed under 
the section of Act VIII of 1859, which corresponded 
to Order 38 rule 9 of the C.P. Code, 1908. 

The question whether an order is governed by s. 47 orO. 21 , 
Order 21, rule 63 or S. 47 depends upon what the 58-63. 
claimant alleges in his claim petition on which the 
Court passes its order and not on what the Court 
finds in its said order to be the real state of facts at 
the close of the enquiry into the claim petition. Of 
course if the allegations in the petition show that 
the claimant is really a trustee for the judgment- 
debtor or is really a representative of the judgment- 
debtor, he cannot evade the provisions of Section 47 
by choosing to call his application one under 
Order 21 rule 58. But if the petition discloses a 
claim by the objector in his own right and he is 
not a representative of the jxidgment-debtor, the 
objection will be governed by rules 58-63. So 
where certain trustees alleged in their petition that 
they were the trustees appointed for the benefit of 

1 . 3 Agfa 272. 
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the creditors of the judgment-debtors but the Court 
found that they hold the property for the benefit of 
the judgment-debtors it was held that the rules 
applied and that an appeal against the order was not 
maintainable.^ If in execution of a decree the assets 
of the deceased judgment-debtor are attached, the 
claim of a reversioner objecting to the attachment, 
when he was not a party to the decree or to the 
execution, falls not under section 47, but under 
rule 58.^ Where the petitioner was impleaded as 
the 4th defendant in the suit on the mortgage as 
the subsequent purchaser of a portion of the mort- 
gaged property, and after that decree was passed he 
obtained a transfer of a prior mortgage from a 
stranger covering these self-same properties and in 
answer to notice for execution? he asks that his 
prior mortgage should be recognised and the pro- 
perty sold subject to it, the position is this. While, 
so far as the decree was concerned, he was bound 
by it as the subsequent purchaser of a portion of 
the mortgaged property his present objection is 
based on a new and independent interest derived 
after that decree. The determination of the validity 
and subsistence of the mortgage debt and the trans- 
fer does not relate to the payment, discharge or 
satisfaction of the decree sought to be executed and 
the question does not fall therefore within the scope 
of Section 47,^ and the petitioner’s objection cannot 
be inquired into by the executing Court. 

. , ‘W]) Where any claim is preferred to, or any 

Objection by v w » » j c 

strangers. objection is made to the attachment of, any property 

1 . U'itthukumar a V . Alagappa, (1914) 21 I.C. 748. 

2. Bansidhar v. Sham LaU, (1923) 71 T.C. 1019. 

3. See for a similar view Bindnbasini v. Srimantay (1918) 

47 I.C. 374. 
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attached in execution of a decree on the ground that 
such property is not liable to such attachment, the 
Court shall proceed to investigate the claim or 
objection with the like power as regards the exami- 
nation of the claimant or objector, and in all other 
respects, as if he was a party to the suit : Provided 
that no such investigation shall be made where the 
Court considers that the claim or objection was 
designedly or unnecessarily delayed- 

(2) Where the property to which the claim or 
objection apiilies has been advertised for sale, the 
Court ordering the sale may postpone it pending the 
investigation oi the claim or objection.”^ 

“ The claimant or objector must adduce 
evidence to show that at the date of the attachment 
he had some interest in, or was possessed of, the pro- 
perty attached.”' 

“ Where upon the said investigation the Court 
is satisfied that for the reason stated in the claim 
or objection such property was not, when attached, 
in the possession of the judgment-debtor or of some 
person in trust for him, or in the occupancy of a 
tenant or other person paying rent to him, or that, 
being in the possession of the judgment-debtor 
at such time, it was so in his possession, not on his 
own account or as his own property, but on account 
of or in trust for some other person, or partly on his 
own account and partly on account of some other 
person, the Court shall make an order releasing the 
property, wholly or to such extent as it thinks fit, 
from attachment. 


Invcstigatiou 
of claims. 


1. C.P.C., 0. 21 r. 58 ( = 01d Code S. 278). 

2. Ibid., r. 50 ( = 01d Code. S. 270). 

3. Ibid., V. 60 C = 01d Co:le, S. 280). 
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Where the Court is satisfied that the property 
was, at the time it was attached, in the possession of 
the judgment-debtor as his own property and not on 
account of any other person, or was in the possession 
of some other person in trust for him or in the 
occupancy of a tenant or other person paying rent 
to him, the Court shall disallow the claim. 

“ Where the Court is satisfied that the property 
is subject to a mortgage or charge in favour of some 
person not in possession, and thinks fit to continue 
the attachment, it may do so, subject to such 
mortgage or charge.*’^ 

“ Where a claim or an objection is preferred, 
the party against whom an .order is made may 
institute a suit to establish the right which he claims 
to the property in dispute, but, subject to the result 
of such suit, if any, the order shall be conclusive/’^ 

It is laid down in rule 58, aforesaid, that the 
Court shall proceed to investigate the claim or objec- 
tion in all respects as if he was a party to the suit; 
so that it is inferred that this body of rules relating 
to summary remedy in claims refers only to claims 
by persons who are not parties to suit. 

These provisions apply to all property of which 
attachment can be made under the C. P. Code. 
Property, when applied to land, includes also any 
interest or share in the land attached.'* 

A ‘debt’ is property attachable in the manner 
provided in Order 21 rule 46. So are other species of 

1. Ibid., r. 01 ( = 01d Code. S. 281). 

2. Ibid., r. 02 ( = 01d Code, S. 282). 

3. Z6i4., r. 63 ( = 01d Code. S. 283). 

4. Cowiir Rajkuviar v. Kadambini Debi, (1870) 4 B.L.R. 1^5 

F.13, 
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intangible property, such as equity of redemption.' 

It was said in Chidambara v* Ramasawmy that the 
words ‘ possess ’ and * possession ’ used in these rales 
included constructive possession or possession in 
law, of debts and other intangible property. 

When the jurisdiction of a Court is sought to 
be excluded on the ground that the property attach- 
ed is of a particular description, it is open to the 
Court to ascertain the true nature of the property. 
Where, for instance, a claimant contended that the 
property attached in execution of a rent-decree was 
neither a tenure nor a holding within the meaning 
of S. 170 of the Bengal Tenancy Act, but a piece of 
homestead land let out for building purposes tn 
which the provisions of the Act have no application, 
it was held that the Court had jurisdiction to investi- 
gate the claim, as the claimant was, in no way, 
bound by the recital in the decree under execution 
to which he was not a party.'’ 

These proceedings are inapplicable to mortgage- 
decrees, because in execution of a decree for sale on 
a mortgage, no attachment is necessary and the 
decree itself contains the order for sale."* Unless 
there is an attachment authorised by law, the 

1- Anrata v. Pandarinatht (1900) 9 Coin, L.R. 134. 

2. (1903) 27 Ma'\ G7 F.B. ; Brajahalaw Gnrudas, (190G) 33 

Cal . 487 ; Po Kya v. Lutchminappia^y (190S) 4 Tj.B.R. 289 ; Tyaballi 
V. Aimaram, (1914) 38 Bom. 631. For earlier cafes contra, see JJarilal 
V, Abhesav.g, (1880) 4 Bom. 323 ; Basavayya v. Sy&d Abbas, (1900) 
24 Mad. 20. 

3. Sarba Sundari Dasi v. Harendra Lai Roy Choivdhury, 
(1909) 12 C.L J. 549 = 7 l.G. 490. 

4. Deefholts v. Peters, (1887) 14 Cal. G31 ; Ilimafram v. 
Khushal, (1893) 18 Boud. 98; Soonoo Modi v. LatJeari, (1005) 1 
N L.R. 142 ; Ragho Pahan v. Lachon Koer, (1919) Pat. 79 = 50 I.C. 
448; M. O. Mra Tun v. U. Kaing, (1915) 8 Bur. L,T. 214 = 29 I.C. 
941. 
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summary remedy by way of a claim is not available. 
The Court has no jurisdiction to entertain a claim 
in such cases and if it does entertain, the High 
Court may interfere in revision.^ If the executing 
Court does, in the case of a mortgage decree, take 
action under these provisions it applies a procedure in- 
applicable, and the statutory bar contained in rule 
63 will not operate to exclude a suit by either party. ^ 

So where propert}^ is proclaimed for sale under 
a mortgage decree, wherein a prior mortgagee 
was not impleaded, the Court of execution has no 
jurisdiction to let the prior mortgagee to intervene 
and to allow bis objection.^ Where a person is 
aggrieved by the alienation of property by a stranger, 
while it is really his, his remedy is not to object in 
execution of the decree on the mortgage but to 
institute a regular suit to declare his title/ But a 
mortgagee in possession was held entitled to apply 
for the withdrawal of the attachment.'^ 

These provisions relating to claims and contain- 
ed in Order 21 rules 58 to 63 are applicable to 
property attached before judgment also. In Prasada 
Naidu V. Virayya^ the Pull Bench of Madras said 
Section 86 of the Code of Civil Procedure of 1859, 
which was re-enacted without material alteration in 
section 487 of the Code of 1877 and i n Order 

1. Eatan Baia~Prasad] (3918) P R. 58 = 44 I.C- 98G ; 

18 I. C. 215 ; Tara Chandv. Baj Kishcrc, (1920) 2 Lab. L.J . 343=65 

I.C. 305. 

2. tJoy Prolvsh V. Abhoy Ktionaft (1897) 1 C.^Y.N. 701. 

3. JhiJcam Singh v. Baghuhir , (1905) 27 All. 700. 

4. Seo Samval Das v. Bhmillah^ (1897j 19 All. 480; 
Zamindar of Karvctnagar v,Trvstec oj TU umaJai cyc., (1909) 32 

Mad. 429. 

5 . Kassi&a v. Vithaklas, (1873) 1C B. H. C. B 300. 

G. (1918) 41 Mad. 849 F. P». [overruling Ramanoinnia v. 
Dathnla Kaviaroin, (1918) 41 Mad. 23J ; Mntlidnnnora v. Alogoiia 
(lOU'l 21 1. C. 748 
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XXXVIII, rule 8 of the present Code, admittedly 
had the eSect of applying to claims in respect of 
attachments before judgment all the provisions of 
section 24G of that Code, including the final provi- 
sion enabling the party against whom the order was 
given to bring a suit to establish his right at any 
time within one year from the date of the order. 
By the Indian Limitation Act (IX of 1871) the pro- 
vision as to limitation was taken out of section 24G 
and dealt with in Article 15 of that Act. In the 
Code of 1877, sections 278 to 283 were substituted 
for section 24G of the Code of 1859. In section 283, 
which corresponded to the last sentence of section 
24G, the language was altered, but there was nothing 
in the alteration from which an intention to make 
any of these provisions inapplicable to attachments 
before judgment could be inferred, nor is there 
anything of the sort in the changes made in the 
Code of 1908. The general policy of the law is 
that questions of title raised by claims against attach- 
ments before or after judgment should be promptly 
disposed of. As has been pointed out to us, this 
section was applied without question to a case of 
attachment before judgment which came before the 
Privy Council in Kissorimohun Hoy v. Haraukh Das.^^^ 
In Aritnachalan CJtetty v. Peviasami Servai^ it 
was held by the Full Bench at Madras that in 
respect of an order passed on a claim preferred for 
properties attached before judgment, a suit to set 
aside the order must be instituted within a year 
from the date of the order under Article 11 of the 
Indian Limitation Act, 1908 (3) A contrary view 
has been taken in the Punjab.^ 

1. (1890) 17 Cal. 43G P. C. 

2. (1921) 44 Mad. 902 F.B. 

3. natan Lai v. Bala Prasad, (1918) P.R. 58 = 41 l.C. 980. 

U-35 
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Notobar 
Kundti. 


There is no limit of time expressly prescribed 
for a claim or objection against attachment. In 
Ahdul K^adir Sahib v. Somasundaram Ohettiar^^ 
a claim by a mortgagee was dismissed on the ground 
that the sale had already taken place. In deter- 
mining the effect of this order on limitation 
Spencer J. thought that the Court dimissed the 
applications as there was no object in keeping theni 
pending and did not thereby pass any order against 
the claimant, so as to cause limitation to run 
against him and Krishnan J* said that it was an 
order refusing to investigate a claim on the ground 
of delay. There was a question whether the 
petition itself was not filed after the sale had been 
concluded and it was argued that if the petition 
was filed after the sale was concluded it was a 
nullity, Krishnan J. said that on the facts it appear- 
ed that the application had been made before the 
sale took place. On a reference to a third Judge 
under section 9S, C.P. Code, Schwabe C. J. thought 
on the facts, that the sale had already taken place 
and said that the Court dismissed the application not 
on the ground of delay but on the ground that it 
had no jurisdiction to hear it. His Lordship agreed 
with Spencer J. in saying that there was no con- 
clusive order for the purpose of limitation under 
Article 11 of the "Limitation Act. In this case 
therefore it was not decided whether the Court has 
no jurisdiction to entertain a claim after the pro- 
perty attached had been sold. 

In Gopal Chandra v. Notobar Kunduy^ the 
question raised was, “ Whether it is competent to 
an execution Court to proceed with a claim appli- 

1. (1922) 45 Mad. 827. 

2. (1912) 16 C.W.N, 1029 = 15 I.C. 53. 
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cation under rule 58 of Order 21 of C.P. Code of 
1908 after the execution sale has actually taken 
place.” The learned Judges of the Calcutta High 
Court answered it in the negative. Mookerjee J. 
said “ Rule 60 of Order XXI provides that where, 
upon the investigation contemplated in rules 58 and 
59, the Court is satisfied that the claim ought to be 
allowed, it shall make an order releasing the pro- 
perty wholly, or to such an extent as it thinks fit, 
from attachment. It is thus plain that an order 
under rule 60 must be made before the sale has 
taken place. This is also made clear by sub-rule (2) 
of rule 58 which provides for the adjournment of a 


sale pending the investigation of the claim preferred 
under sub-rule (]). But it has been argued by the 
learned vakil for the opposite party that the Court 
below had, under section 161 of the Code, inherent 
power to allow the claim after the sale and to set 
aside the sale which had already taken place and 
had been confirmed. In support of this view, refer- 
ence has also been made to the cases of Tuffazal 
Hossein v. Raghunath Prasad,^ Mira Lai Mtikerji v. 
Premanioyee Debi,^ and Gurdeo Singh v* Chandrikah 


Singh.^ It is clear, however, that the doctrine of 
inherent power has no application to a case of this 
description. That doctrine is applied when the 
Court finds it necessary, for the ends of justice or to 
prevent an abuse of its process, to make an order 
for which no express provision has been made by the 
Legislature. Panchanan v. Dwarka Nath,^ Hukum 
Chand v. Kamalanand.'^ In the case before ns, rule 


1. (1873) U M.l.A. 40. 

y. (1905) 2 C.L.J. 30G (309). 

3. (1909) 36 Cal. 193. 

4. (1906) 3 C.L.J. 29. 

5. (1906) 33 Cal. 927, 
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60 plainly indicates that an order upon an appli- 
cation under rule 58 must be made before the sale has 
taken place ; upon the sale the application hy which 
the claim has been preferred ipso facto terminates. 
The effect of these statutory provisions cannot be 
flittered away b}' an earnest appeal to the doctrine 
of inherent powers, specially as the objector is not 
without a remedy. It is open to him to proceed 
under rules 90 and 100 after the property has been 
sold and an attempt is made by the purchaser to 
obtain delivery of possession thereof. It is also open 
to him to institute a regular suit for the declaration 
of his right which, if his allegations be true in fact, 
has not been affected by the execution sale. This, 
therefore, is a case where the Court would not exer- 
cise its inherent powers in contravention of the 
express provisions of rules 58, 59 and 60 of Order 
XXI of the Code of 1908.” 

It is submitted that the view that if a sale takes 
place, when a claim is pending investigation *' the 
claim ipso facto terminates” is not tenable. The 
meaning of these last two words is not clear and a 
petition cannot terminate legally except by its 
allowance or dismissal and until so terminated, the 
petition will continue undisposed of on the files of 
the Court, unless the words mean that the Court re- 
fuses to investigate the claim* The Court cannot 
refuse to investigate a claim, except on the ground 
of delay and that ground of dismissal must be ap“ 
plied as soon as the application is presented and 
cannot justly be invoked simply because the sale 
takes place after the application of claims for which 
the claimant is in no way responsible. While the 
law has prescribed limits of time for different appli- 
cations, no such limitation has been made in the 
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case of claims, save that when the applicant is guilty 
of designed or unnecessary delay the application 
may be rejected on the ground of delay When an 
attachment has been made, the occasion for a claim 
arises and the claimant has a right to have his 
claim investigated summarily and this right does not 
lapse even though the attachment has been subse- 
quently raised.^ When once the claim is entertain- 
ed and is not rejected at once on the ground of 
delay, the Court will be exercising a wrong discre- 
tion in selling the property during the pendency of 
the claim and if the sale is made the purchaser takes 


it, subject to the result of the claim In this respect 
the purchaser’s position is the same, whether the clai m 
is subsequently allowed in summary proceedings or 
in a regular suit. It appears therefore that even 
after the property has been sold, the Court is not by 
law precluded from entertaining a claim and in the 
case of the sale of moveable property that is perish- 
able, the claim will attach to the sale [)roceeds." 
Ordinarily a claim preferred after the attached 
property has been sold may be rejected on the 
ground of delay, but if, for instance, in a case where 
the claimant was not aware of the attachment, the 
Court does entertain the claim and allows it, the 
legal position will be this. If the property sold is 
immoveable and has not been delivered to the 
purchaser, and the claimant’s possession has not 
been disturbed, the purchaser will be entitled to 
have the sale set aside under Order 21 rule 91 and 
to a refund of his purchase money under rule 93. 
If the purchaser has been put in possession, the 
purchaser’s rights will be the same and the claimant 


1. Sreeimtty v. Karticky (1882) 9 Cal. 10. 

2. Ma Kyin v. Main Hainan C/icUc, (I'JOS) 1 L.LS.K. 10. 
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can ask for reinstatement by way of restitution 
under the Court’s inherent powers,^ or by an order 
under Order 21 rule 100. If the property sold is 
moveable, the Court may exercise inherent powers 
for the redelivery of property by way of restitution 
and for the refund of the money and the right of 
suit for the recovery of the property or compensation 
is always available under Order 21 rule 78. 

A similar view was taken in Nagpur in Bhag- 
chand v. Mt' Jhunia.'^ On a question raised as to 
whether a Civil Court had jurisdiction to entertain 
an objection, under S. 278 of the Code, of 1882, 
after the attached property had been sold, it was held 
that it was competent for a Civil Court to entertain 
such an objection after the property had been sold 
but before the confirmation of the sale, because 
“ there is no reason for thinking that the Legislature 
intended to make the mere holding of a sale a bar to 
an objection under S. 278 and, further, though, 
under S. 313 of the Code, the auction-purchaser 
may himself apply to set aside the sale on the 
ground that the person, whose property purported 
to be sold had no saleable interest therein, yet it is 
distinctly to the auction-purchaser’s advantage that 
a valid claim to the property should be established 
before he has paid away his money rather than 
afterwards.” 

A claim may be made by a person who has an 
interest in the property although he is not in posses- 
sion. Where property belongs to the judgment- 
debtor and another, the co-sharer can apply to 
release his share from the attachment.^ A mort- 

1. See Vol. I. 290, 

2. (1905) 1 N.L.R. 167. 

3. Coivar Bajkuviar v. Kadavibini DgOi, (1S70) 1 U.L.R. 175. 
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gagee in possession is in possession “ on account 
of or in trust for *’ the mortgagor, to the extent 
of the mortgagor's interest. The property is not 
in the mortgagee's possession “ as his own pro- 
perty " but partly on his account and partly on 
account of the mortgagor. Where mortgaged pro- 
perty in possession of a mortgagee is attached as his 
property and the mortgagor prefers a claim against 
the attachment, the claim should be investigated 
and the property released from attachment to the 
extent of the mortgagor’s interest. So far as the 
interest of the owner and mortgagor is concerned, 
the property is not liable to attachment.^ Where 
A and others, being judgment-debtors under a certain 
instalment decree, borrowed money to pay off the 
balance due under the decree, giving a mortgage on 
the property affected thereby, and the mortgagee 
paid the balance due under the above-mentioned 
decree into Court in his own name, but expressly 
on behalf of his mortgagors, and notice was issued 
to the decree-holder who drew out some of it, but 
subsequently the decree-holder sought to appro- 
priate some of the amount so paid into Court to the 
payment of debts other than that due under the 
decree and to obtain attachment and sale of the 
property aifected by that decree, which was then in 
the possession of the representatives of the mort- 
gagee, it was held that, even if S. 278 of the Civil 
Procedure Code were exhaustive and the mortga- 
gees were not entitled within the meaning of that 
section to object to the attachment of the property in 
question, they would still, as mortgagees in posses- 
sion, be entitled to claim that the property should 
not be held liable to attachment under the former 

2. Nga Tok v. .S«6romoniaH ,-(1910) IJ.B.R. 75 = 10 I.C. 

994 ; Kasstsa v. Vithahlas, (J873) 10 B H.C.R. 100. 
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decree.^ In Biswanath v* Lingaraj where in execu' 
tion of a money decree against a judgment-debtor, his 
property, then in the possession of a usufructuary 
mortgagee was attached, the mortgagee’s claim was 
rejected on the ground of delay and on the ground 
that there was no necessity for him to apply under 
rule 58. After the sale was made, the mortgagee 
resisted delivery and the Court said, * He (the 
mortgagee) could only apply under Order 21 rule 58 
on the ground that the property was not liable for 
attachment. But there his position as a mortgagee 
did not entitle him to come to Court and argue that 
the property was not liable to attachment. The 
order passed by the Court in no way touched the 
interest of the mortgagee. He is now prejudiced 
because he has been dispossessed by the order of the 
Civil Court*’ and his application under Order 21 rule 
100 was not barred. 


The objector must prove his claim-^ This evi- 
dence if relevant must be received,^ though it must 
be confined to his own claim and must not be 
directed to establish the right of a third party. If 
in an investigation under rule 58 as to moveable 
property, a Court finds that the claimant was in 
possession at the time of attachment, and it is not 
proved by the attaching creditor that the claimant 
was in possession in trust for the judgment-debtor, 
the Court should remove the attachment. In an in- 
vestigation under rule 59 of the Code of Civil Fio 


Mitthu Lai v. Mvhammad Ah^nad, (1891) A.W.N. 220. 

2. (1922) 1 Pat. 159. ^ 

3. B.ru. (186S) 11 W.R. 8 P.B ; Gocroo v 

^a Mnec, (1873) 20 W. R. 453 ; Amrita v. Pmndarmath, (lyu^J 

Gir.eMur, (1874) 22 W.R. 392 ; Blwilarinec 


V. Nihnonce, (1875) 24 W.R. 422. 

5. Nga Tha v. B^rn, (18G8) 11 W.R. 3 F.B. 
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cedure, if a claimant to property, which has been 
attached, proves that, at the date of attachment, he 
was possessed of the property, the burden of proof 
that he is not the owner, or that he holds in trust 
for the judgment-debtor, is on the decree-holder, 
and if he fails to discharge it, the Court should 
remove the attachment ^ 

If the garnishee does not dispute the debt due objectiouB to 
from him to the judgment-debtor he may pay into g'^roishment. 

Court the amount of the debt or such portion there- 
of as has been attached or appear on the day named 
in the notice or fail to appear. In all these cases 
the order nisi will be made absolute.^ 

If he appears and prefers a claim or an objec- 
tion that the debt is not liable to be attached, an 
order made against him in the inquiry is conclusive 
against him, unless set aside by a regular action 
within a year, so that by inaction for a year his 
liability becomes absolute and cannot be denied in 
defence to an action by the purchaser of the debt, 
or by a receiver appointed for its collection.® 

An order made absolute under a mistake can 
be sot aside whether it was a case of mutual mis- 
take by garnishee and the judgment-creditor or not,^ 
and presumably also if there was a mistake on the 
part of Court, which it has inherent power to recall. 

1. P, K. A. C, T, Kadai)})a Chetty'v. Mating Shcti Bo, flOOS) 
aL.B.R. 989. 

9, Batuiall v. Lithgov), (1884) 12 Q.B.D. 525. 

3. C.P.C., O. 91, rr. 58 to 63 ; Chi-iambara v. liamasamiy 
(1901) 97 Maxi. 67 B\B., overruling (IQOl) 24 Mad. 90 ; Tyahalli v. 

Atmaraniy (1914) 33 Bom. 631. For earlier view contray toe HarilaX 
V. Ahlic^angy (1880) 4 Bom. 323. 

t V. Pcacheyy (1392) GG L.T. 198 ; Marshall v. JameSy 

(I90c^} 1 Ch. 432. See aibo Burrell v. Bead. (1894) 11 T.L.R. 36. 

U-36 
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All defences available to him against his credi- 
tor are available to a garnishee. He may plead 
limitation, want of consideration, assignment, prior 
condition or discharge prior to notice.^ The gar- 
nishee can only set off a debt due to him by the judg- 
ment-debtor, at the date of the order but not a debt 
becoming due after the date of the attachment.- 
The garnishee cannot however rely on a counter- 
action against the judgment-debtor.'*^ “A garnishee 
may assert any set-off or counter-claim which he 
might, but for the garnishment, have asserted 
against such defendant. Ordinarily a set-off or coun- 
ter-claim cannot be asserted by the defendant unless 
it was due at the commencement of the action, but 
there are exceptions to this rule which obtain in 
Courts of equity, and they continue to be available, 
though the debt has been garnished. Where a bank 
in answer to a garnishment, disclosed that it was 
indebted to the defendant, but that it had certain 
set-oifs or counter-claims against him which were 
not due, but that he was insolvent, and that it must 
be without remedy, if obliged to pay its debt to him 
without taking into consideration its claim against 
him, though not yet due, the right of the bank to 
set off was upheld.”"^ 

“ The garnishee who paid over moneys can 
always plead the recovery and payment in bar to 
the same demand by his creditor provided his con- 
duct in the garnishment proceedings had been 
characterised by good faith and he had presented 

1. Freeman on Executions, III, •i-221. 

2. Saini'so^i \. Seaton y'f. Ry. Co., (1375) L.R. lOQ.b. 23 , 
Tapp V. Jones, (IST^) L.R. 10 Q.B. 591 ; TyabaUi v.Atmaravi, 

(1914J 3S Bom. 031. 

3. Stwntorc v. Campbell, (1692) 1 »^.B. 314. 

4. Freeman on Exccutions, 1. 814. 
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all the defences shown to him. But the order can- 
not protect the garnishee against the claims of one 
who was not a party to the proceeding unless he 
was an assignee and exposed the garnishee to the 
peril of the order by his failuie to give notice of his 
assignment. So if an order is entered against a 
garnishee because of his failure to state truly all 
the facts known to him, it cannot protect him 
against a third person who was in fact entitled to 
the debt. This rule was applied when a garnishee 
had bought goods of brokers, with knowledge that 
they were not owners of the goods or under circum- 
stances sufficient to put him upon enquiry and he 
subsequently in proceedings supplemental to exe- 
cution against the broker testified that he owed 
them for such goods in consequence of which an 
order was entered against him to pay over the 
money to a satisfaction of the judgment against the 
broker. Payment having been made accordingly, 
it was held not to protect the garnishee against the 
principals of the brokers, because “ the defendants 
had it in their [^ower by stating the facts of the 
case to prevent the order being made. It M’as their 
duty to have done so and omitting it, w-ithout reason 
or excuse, their after-payment to the sheriff was 
in effect voluntary, not cominilsory.”^ 

If the garnishee denies the debt he must appear if debt 
to show cause against the order nit<i. Under the (^eiiied. 
Knglisli practice, an issue on the liability of the 
garnishee is tried and when the objection is dis- 
allowed or when the garnishee fails to appear to 
show cause, an order is made against him, on which 


1. Wright \ . Cabcit^ 89 N.V. 570. Freeman on Kxkcutio.np, 
T II. 2237 ; Ilari Jicnn v. JMcamchand. (1015) P.F.R. 50 =28 I.C. 
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execution may issuo^ or when execution cannot be 
issued, an action lies on the order at the instance of 
the creditor,^ though he cannot however issue a 
bankruptcy notice based on the order,^ 

Where a debt alleged to be due by a third 
party to the judgment-debtor is attached, the Court 
may under Order 21 rule 4G make an order upon 
the garnishee for the payment of such debt to 
the judgment-creditor in case the former admits it 
to be due or for so much as he admits to be due to 
the judgment-debtor. Where however the gar- 
nishee denies the debt the only course open to the 
decree-holder is to have the debt sold or to have a 
receiver appointed for its realisation.'* The purchaser 
of the debt can maintain an action for its recovery, 
subject to the merit of the garnishee's defences at 
the trial. 

1. R.S.C., 0. 45 rr. 4 to G. 

2. rriichcii v. English and Colonial SyndicatCf (1899) 2 Q.B. 
428 C A. If tbo judj^ment-debtor has already brought an action, the 
creditor may be made co-plaintiff ; Tl’anis v. Smiiht (1882) 51 B J • 
Ch. 577. 

3. Re Combined ^c. Machine Co., (1889) 43 Ch. D. 99 ; 
'parte Chinerij, (1884) 12 Q.B.D. 342 C.A. 

4. Toolsa Ooolal v. Bombay Tramway Company Ld.^ (1887) 
II Bom, 451 ; Maharajah oj Benares y. Pairaj Knnivar, (1905) 26 
All. 262 ; liaiGliappa Chi Uy v. Mahomed Jan^ (1902) 8 Bur.I-i.R. 
91 : M. n. R, M. Firm V. Zan, (191G) 35 T.C. 4G9. See C. P. C., O. 
21, r 79. 

If a ixjrsou cUed to appear denies the debt or asserts an adverse 
claim to property confessedly in his possession, but which is alleged to 
belong to such debtor, it is doubtfal if any Court can be authorised in a 
summary proceeding and without giving the person summoned the benefit 
of a trial by jury, to determine the issue thus presented and if found 
against the claimant, compel him to pay the debt or deliver the pro- 
perty for the purpose of satisfying the judgment. If an order is made 
it must be enforceable only in a separate action. What the judgment- 
debtor could not do himself except by a regular action Lbo Court 

could not recover in a summary way Where the debt is denied or 

an adverse claim is asserted, the Court will authorise an action 
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In Panna Lai v. Bhagirathi BaP it was said 
that the sub-rule (3) of Order 21 rule 46 provides 
that a debtor may pay the amount of his debt into 
Court and that “ it does not clothe the executing 
Court with any power to compel the garnishee to 
deposit the debt into Court if he denies it and inlonu 

the Court to that effect There is no provision 

in the Civil Procedure Code, analogous to that of 
rule 3 of Order XLV of the Buies of the Siipreme 
Court, which would justify our Indian Courts to 
order execution to issue to levy the amount due from 
garnishee in the event of garnishee not disputing 
the debt due or claimed to be due from such debtor 
if he does not appear upon summons. But even 
the English law recognises the jurisdiction of 
Courts'^ ’to relieve the garnishee from the pernicious 
effect of his acquiescence when he remained inert 
and an order absolute was made and he became 
bound to pay the garnisher although no attachable 
debt existed at the time of the order-'* 

In Burma, the procedure is laid down in Order 
21 rule 46 (a) and all that can be done when the 
garnishee admits the debt but does not pay it into 
Court is to warn the garnishee that he is liable to 
be sued for the debt/* 

Clause (3) of Order 21, rule 46, C. P. Code 
operates quite independently of any question as to 
the ci 1 cumstances under which the payment was 
made or the motives which may have influenced 

brought (or the recovery of the protxjrty or debta ud will forbid the 
m,\king of any transfer thereof until the action can be prosecuted to 
judgment. In some Slates it is carried on by the creditors and in 
others through a receiver.**— Freeman on Executions, ITT, 22C1— 4 . 

1. (192i} 20 N.L.£?. U=78 1.C. GGl. 

2. See O' Bricn v. Killesu^ (1914) 2 Ir. R. 63. 

3. P.B.M, Firm v. Stacey, (19X6) 33 l.C, 1G9, 
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the making of it. In ^^nhadeo Prasad v- Dirgbijai 
Singli,^ M. P. had a decree against M, Li. and in 
execution applied for the attachment under 0. 21, 
R. 4C) C. P. Code, of any debt which might be due 
by M. L. to D. The Court ordered the attachment 
but wrongly passed a further order directing D to 
pay in Court Rs. 1,000 on account of the debt- D 
filed objections, but admitted that at least Rs. 1*000 
would be found due from him to M. L. on settle- 
ment of accounts between them. Thereupon the 
Court made the order positive, and under pressure 
of an order to attach D’s house. D paid into Court 
without any condition a sum of Rs. 975 which was 
taken out by M. P. and H, another decree-holder 
who had applied for rateable distribution. D brought 
a suit against M. P. and H, for recovery of the 
money. It was held that as the plaintiff had really 
owed the money to M. L. and paid it into Court 
without any condition and thereby obtained a valid 
discharge pro tanto under O. 21, R. 46 (5) C. P. 
Code, he has no claim to any equitable relief and 
the suit did not lie ; the suit was not one which 
came within the provisions of O. 21, R. 63, Civil 
Procedure Code, nor did it come within the provi- 
sions of S. 72 of the Contract Act, in as much as 
the payment was rande under the admission that the 


amount was really due. 

w 


If the garnishee fails to appear, though in Eng- 
land, by virtue of the rules, the non-appearance is 
deemed to be an admission," it is presumed that in 
India the position will he the same as when be 
appears and deni^s the debt. U be view adopted in 
India is in consoi.ancc with the practice in America. 

1. (1921) 43 All. ‘J72. 

2. R.S.C., o. 45, r. 0 ; Paudan v. LHhfj(V\ (18S4) 12 Q.U.P. 




CLAIMS AND OBJLCTlONS 


261 


The C. P. Code does not prescribe the extent to 
which the investigation should go and it depends on 
the circumstances of each case.^ Buie 59 does not 
mean that if the claimant establishes that he has 
some interest in the property he is entitled to suc- 
ceed irrespective of the question of possession, nor 
does it imply that if he fails to establish the parti- 
cular interest he sets up, his claim must be disallow- 
ed irrespective of the question of possession of the 
judgment-debtor.^ In each of the cases mentioned 
in rules GO and G1 the Court must determine the 
question of possession of the judgment-debtor and 
cannot found its decision merely on the question of 
the validity of the claim or of title to the attached 
property. Home interest in rule 59 means such 
interest as would render the possession of the judg- 
ment-debtor, possession not on his own account but 
on account of, or in trust for some other person. 
In other words, the Court should coniine itself to 
determining whether or not the property was in 
possession of the claimant on his own account at 
the time of the attachment.^ The words ‘ in trust 
for ’ should be construed in the sense that the 
claimant held the property as servant or agent for 
or otherwise on behalf of the judgment-debtor, and 
that he had no right whatever to the possession of 
it on his own account if the judgment-debtor 
claimed it.* The words “ the possession of some 
person in trust for him ” in rule 60 refer to cases 
in which the possession of a claimant as a trustee is 

1. Sardhari Lai v. Ambika Praskad, (1863) 15 Cal. 521 P.C.; 
li'.ihivi Btix V. Abd^il Kadcr, (1901) 32 Cal. 53V. 

2. Satkari Mandal v. Tirfha Naraiu, (1914) 24 I.C. 02. 

3. Koylashw. Koylash, (1884) 10 Cal. 1057 ; Kkelat Chundcr 
V. BJiuoyohiitty, (1870) 14 W.R. 144. 

4. P. K. A, C. T. Kadaiiia Chatty v. Manng ^S’/icu Lo^ (1903) 
2 L.13.R. 289. 
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of such a cbai’acter as to be really the possession of 
the debtor and not to a case in which an intricate 
question of law may arise as to whether valid trusts 
may result in particular instances*^ 

The mere fact- that the judgment-debtor has 
some benehcial interest in the income of the pro- 
perty would not render the property liable under 
rule 61- Therefore when a claim is put forward 
under rule 58 and a claimant or objector satisfies 
the Court that he has some interest in, or is pos- 
sessed of, the property attached and it does not 
appear that the possession of the objector was in 
reality the judgment-debtor’s, the claim must be 
allowed.^ When after the High Court empowered 
the Administrator-General to collect the assets due to 
a deceased person, a decree wa,s passed against the 
assets, in a suit in which the legal representative of 
the deceased debtor was impleaded as the defendant, 
and a debt due to the deceased was attached, the 
Administrator-General was exclusively entitled to 
collect the debt and was therefore entitled to have 
the attachment vacated.^ Where in a mortgage bond 
executed in the name of B, the moneys were 
expressly mentioned as belonging to four others 
and were, when repaidj to be distributed by B 
to all the lenders, these latter had “ some interest ” in 
the property attached to entitle them to prefer a 
claim that the attachment of the property in a decree 
against the mortgagor might be subject to their 

1. Smnidy. Buktear^ (1887)14 Ciil. 617 ; Skeoraj Nandan v. 
Gopal, (1891) 18 Gal. 290. 

3, Sheoraf Naiudmi v. Oopalt (1891) 18 Cal. 390; Mon 7 nohincy 
V. Radha Kristo^ (1903) 29 Cal. 543. 

3. Dhaji Bhimji v. Advii^iislrator-Oeneral of Bombay, (1898) 
23 Bom. 428, 
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mortgage.^ Where a judgmentdebtor with intent 
to defraud his creditors conveyed property to a 
third person, on a claim by the purchaser against 
attachment of that property, the claim was 
rejected on the ground that the property was in 
the possession of the claimant in trust for the judg- 
ment-debtor .2 The plea that the transfer was in 
fraud of creditors can be raised in defence to an 
action under rule 63.3 Where property was 
purchased in the name of the judgment-debtor by 
the claimant’s husband with his money and he and 
the claimant were in possession of it since the 
purchase, her claim was upheld.'* 

Claims under these rules are not soley claims 
for possession.*" In Bhagtvaii Das v. Baijiiath* it poBiossion. 
was said, “ The objector may raise an objection 
to the attachment not only on the ground that he 
is in possession of it but also on the ground that 
he has an interest in the property attached and 
when an executing Court disallows the claim of an 
objector under section 2S1 (now rule 61) the 
Court has jurisdiction to do so notwithstanding the 
fact that it erroneously does not go into the 
question of possession but disallows the objection 

1, Sahapaii v. l^arayanaswami, (1901) 25 Mad. 555. 

2. Macuitu6h V. Bidhu Bhushan^ (1912) 17 I.C. 12 Soc 
Vinaya?c v. Kaniramt (192G) Nag. 293. 

3 iiamostijami V. (1020) 43 Mad. 760 F.B.. OTer- 

tuUng Subramania v. Muthia, (1918) 41 Mad. 612 F.B. 

4. V. (1914) 29 I.C. 228 ; Ram Kishun 

V. Davtodar, (1924) Pat. 606; Shynm Lat v. Radhe Shyanit (1923) 

Oudh 208. 

5. Amritav. Pandarinath, (1900) 2 Bom. L.R, 134. 

G. (1912) 34 AW. Osman y. Khanoomal, (1927) 78 1.0. 

988 ; Allahabad Bank Ld. v. Meerut, (1926) All. 244 ; Vednath v. 

Mahomed, (1934)Rang. 212 ; M. D'silva v. Minnie Lai, (1935) Oat. 

267 = 155 I. C. 419 ; Mascn v. Matiny Uya, (1935) Rang 161. 
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on some other ground.” In Najmunessa v, 
Nacharaddin,^ the Calcutta High Court said that 
rules 6o and 6i provide for a summary investi- 
gation into possession as distinct from a thorough 
trial of the ultimate right ; if the judgment-debtor 
in possession as agent or trustee of another, 
that must be considered and to that extent the 
title may be part of the inquiry in a claim case, 
bnt no ultimate questions of trust are intended to, 
be threshed out. In Ramaswami v. Mallappa,^ ^ 
Full Bench of the Madras High Court held that 
“ what is to be investigated at this stage is 
provided by rules 6o and 6i and is, not the 
creditor's right to attach, but the question whether 
the judgment-debtor was in possession (as defiped 
in the rule) of the attached property at the date of 
the attachment "and the scope of these rules (58 to 
63) should be restricted to an inquiry into the 
question of possession and should not be relied 
on for investigating titles to property” and if the 
question of possession is not decided, the High 
Court can interfere in revision.® The Court cannot 
go into the question whetner the possession 
was frau ulent,** or whether the execution is 
barred by time,® and cannot allow a claim con- 
ditional on any payment to the decree-dolder 

1. (1924) 51 Cal. 518; N.UJi. Ghdty \\ Oiartcri'.d Banky 

(1918)^48 I.C. 182; Vo v. Somas«»irfrtra»/i, (1917J 39 l.C. 

276; Sevuyan v. Bangammai , (1916) 32 X.C. 34; Osman v. 

Shanoomal, (1927) 98 I.C. 888. 

2. Ramcbswami v Mdllapyo , (1920) 43 Mad. 760 P B., dissth- 
ting from Baviu Aigar v. Palniapva (1920; 35 Mad. 35 ; Aruna- 
Ghdlatn v. PcYiciSdfftit (1921) 44 ^lad. 902 (907). 

3. Aypasioilwy v. Balakrishna^ (1925) Mad. 588=87 I.C. 189. 
Ptoman Singh v. A. T. Wdls, (1923) 1 Kau. 276; Imam Din v. 
Mdthra Das^ (1931) Lab. 666 = 132 I. C. 666. 

4. Ho Sycw Waihg v. P. B. P, L- Chctty, (19211 13 Bur. L.T. 
214 = 64 I-O. 66. Seo Jagannaiha v. Oanpatrao, (1933) Nag. 297 — 
146 I- 0. G : Maug Pohyi v. Noor HahovicSy (1933) Rang. 259 

5. Hafz Jaluluddin v. Maniran, (1021) 2 Pat. L.T, 

275=60 1.0.375. 
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on the ground that in the conveyance by which the 
claimant purchased property, there was an under- 
taking on his part to pay that sum to the decree- 
holder as part of the consideration. If the claimant 
is in possession on his own account under title of a 
conveyance executed by the judgment-debtor, the 
claim should be allowed unconditionally-^ A Judge 
has no power to try the same objector’s claim 
a second time as against the same attachment or to 
re-open the question decided on the former occasion.' 

Where before the crops were reaped the claim- 
ant preferred his claim to a portion of the standing 
crops and prayed that reaping might be stayed pend- 
ing the adjudication of his claim or that the crops 
on his share of the land be kept separate, but the 
crops were sold and the claim was ultimately allow- 
ed, it was held that the claimant was not charge- 
able with the costs of reaping, as in attaching and 
selling the crops the decree-holders acted at their 
own peril and the claimant was not liable to pay 
those costs either under section 09 or 70 of the 
Indian Contract Act*^ 

If a judge is of opinion that the application foi- 

has been designedly or unnecessarily delayed he may 
refuse an investigation but if he makes an investi- 
gation he is bound to pass an order under rule 00 or 
01 and the dismissal of the application on the 
ground of delay after investigation has been made is 
illegal J 

1. Kavialakanta v. Durgakumar^ (1918) 44 I.C. 1007. 

2. Khclut Cliunder v. BJinggobiitty, (1870) 14 W. R. Ml. 

3. Raaik Chandra v. Jitendra Knviar^ (1910) 15 C.W.N. 

817 = 8 l.G. 77. 

4. Nga San Bahi v. Mi Thaik^ (1910) 2 U.B.R. 130=39 I.C. 

915 . 
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Appeal and 
revision. 


No appeal lies from an order passed on a claim 
by a person not a party to suit or by a party to a 
suit applying in a different character to raise the 
attachment.' The order of a Judge sitting on the 
original side of the High Court on a claim is a 
‘judgment’ within the meaning of S. 15 of the 
Letters Patent and is appealable.^ Where the Court 
entertains an appeal against an order passed on a 
claim, the order on appeal is without jurisdiction and 
where the Court dismissed a claim on the ground 
that the assignment in favour of the claimant was 
not recognised by Court that passed the decree, the 
Court refused to exercise jurisdiction vested in it 
by law ; in these cases, the High Court can interfere 
in revision.'"* Where the lower Court disposed of a 
claim without deciding questions which under the 
Code it is bound to decide, for instance, the question 
of possession in a claim case,"* or where the Court 
disallowed a claim, with a mere remark that the 
claimant had some sort of interest.^ the order was 
set aside in revision. Where a party has a remedy 

1. Kalicharan v. Banjshi Mohan^ (1872) 6 B.L.K. 72/; 

Nasibunnissa v. iS'iazwnuissa, (189G) A.W.N. 39; Sakhararn v. 
Oadya, (1898) 2 Bom. L.R. 241 ; Dayaram v. Govardkandas, (1904) 
28 Bom. 459 ; Rajhub'ir v. (1897) 1 O.C. Sup. ll \ Ocknga 

Sakai v. Ba/m, (1894) 8 C.P.Ij.R, G7. 

2. Sahhavati v. Narayanasami, (1902) 25 Mad. 555. For an 

appeal from the original side of the High Court, see Venkat'X 

Stibbiah V Venvgoyal, (1911) 0 .M.B T. 483 = 9 I. C. 2G0. ^ 

3. Harhehatuira v. Skrimad Saskimala, (1872) 6 B.L.K. /i . 
In rt’ J. B Rainey, (18G9) 12 W.R. 333 ; Chillakorc Veerra MusJila 
Reddy v. Paitangi Ramayya, (1900) 4 T.C. 125 ; San Tun Pru v. . ^ 
Ani Me, (1902) 1 L.B.R. 180. 

4. Ra'igamvial Sevagan C7(cf/r, (1915) 28 M.L J. ' 

T, C. 228; Nga Tok v. Subramanian Chetty, (1910) 1 U.B-R- ^ 
=z 10 I O 094 ; San Tun Pru v. Mi Ani Met (1902) 1 L B-R. 
Phovion Singh V A. J. Wells, (1923) 1 Ran. 27G ; Saikari Mandal K . 

Tirtha Naram, (1914)24 T.C, G2. 

5. Mt. yain7i v. Bhupendranaik , (1921) GO T.C. GIG. 
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by suit the High Court will not interfere in revision/ 
merely on the ground of a misappreoiation of evi- 
dence or misconstruction of law.* When a claim- 
petition is dismissed for non-appearance of the claim- 
ant, the Court has power to restore it for retrial." 

Unless the order made under rules 60 to 62 is 
set aside by a regular suit instituted within a year of 
the date of the order, the party against whom the 
order is made or his representative in interest is 
precluded from asserting the right denied to him 
by the orders as plaintiff or as defendant/ 

Where a claim is allowed and the decree-holder 
does not get the order set aside by suit within a 
year, he cannot attach the same property in 
execution of another decree against the same judg- 
ment-debtor,^ and the purchaser of that property in 
execution of that decree cannot succeed in a suit 
for possession against the claimant or his successor 
in title, nor resist the suit of the claimant or his 
representative.*' 

Where in execution of a decree for money 
certain properties w'ere attached and a mortgagee 
preferred a claim that the properties were subject 
to his mortgage, and the executing Court directed the 
sale subject to the mortgage, in a suit by the 

1. Ithaoharan v. ^elapparif (1385) 8 Mad. 484 ; Guise v. 
Jais*-ait (1893) 15 All. 405 ; Bhairan v. Baj'tnta, (1917) 38 l.C. U09. 

2. Maung Sdn v. Maung Tjtin, U.B.R. (1917) 2nd Qr 13. 

3. Ramappa Ckeitiar v. Ekamhar'i Pa'iaydcJti, (1031) 47 
M T^. J. 13. 

4. Badri Prdsad v. Mtihamviad Yusuf. (1R78) 1 All. 3S1 F.B.: 
Bibi Aliniin v. Dkzk.:shwai\ (1900) 1 C'.L.J. 296 : Gayadiu v. 
BaijtiztiL, (1908) 11 O C. 180; Harioa la v. Sfireudrauath, (1022) 
Cal. 164. 

5. Mt. Niaviat-un-nissa v. Raca AH. (1910) 8 O-C. 306. 

6. Raiaram v. Rzjhubaus, (1897) 24 Cal. 5G3 : Jiwaui v. 
S'athtDJial. (1910) P.H 28 = 5 1.6 , 800. See also Sard/tari /jO-I v. 
Ambika Prasad. (188S) 15 Gal. 521 P.O. 

7. Hama lyyer v. p£7?iuia?</»a, (1910) 8 M.Tj.T. 381— 8 l.C, 

1 17. 


Order c'^nola 
sive after a 
year. 


Where claim 
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mortgagee against the purchaser in execution, it 
was held that the order upholding the mortgagee’s 
claim in execution proceedings was conclusive and 
that the purchaser could not plead that the mort- 
gage w^as without consideration and was not 
properly attested.^ 

An attaching creditor, against whom an order 
was made allowing the claim of a mortgagee is con- 
cluded bv the order unless set aside hv suit in a year. 

V ^ 

Where therefore the mortgagor filed a suit on his 
mortgage, an assignee of the attaching creditor, who 
purchased the property later in execution of his 
decree cannot impeach the mortgage cn the grounds 
urged by his assignor in the claim-proceedings. It 
was said that the fact that the assignor became the 
representative of the judgment-debtor who was no 
partj’ to the claim-proceedings did not override the 
estoppel or relieve against the disability imposed by 
the Code." Where two decrees in favour of one 
decree-holder were in execution against the same 
judgment'debtor and the ohjection of the mort- 
gagee w’as allowed as regards the second decree 
while it related to the first, and no regular suit was 
brought within one year against the mortgagee, the 
order allowing the ohjection was operative against 
l)oth the decrees (whether absolutely final or not) 
as long as it stands and the decree-holder was de- 
barred from maintaining a regular suit subsequent!)" 
brought by him to impugn the validity of the second 
order passed in favour of the mortgagor allowing 
his ohjection again on the occasion of re-attachment 
of the mortgaged property in execution of the first 
decree ® 

1. Gorind v. (1923) i9 N T ,R. 

2. liamu Aiyar v. Paloniai-a Clntiy^ (1910) 35 35. 

3. PiOVidas V. 'MuJihoiid y (1909) I I-.R. S9=.43 J 970. 
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Wheie a claim is disallowed and no suit is 
instituted within a year to set aside that order, the 
claimant or his representative can neither institute 
a suit afterwards against decree-holder,^ or attaching 
creditor,^ or the purchaser for possession,^ nor 
resist a suit by the auction-purchaser or his repre- 
sentative for declaration or possession.*' When the 
purchaser of the property at a sale held after the 
dismissal of claim applied for delivery, the claimant 
ought not to be allowed to obstruct the delivery.^ 

In Sinyariah Ghetty v, Chinnahhi,^ the 9th de- 
fendant brought a suit against defendants 1 and 2 
and effected an attachment before judgment of the 
immoveable property in the suit. The plaintiff's 


1. Rahim Bilx \ . Abdul Kadcr, (1904) o2 Cal. 9*37; Bailur 

Kri&hna\* Lakahmannat (1870) 4 Mad. 307 ; yc7ikai)pa\. Chcnba' 
sappa, (1860) 4 Boui. 21; Krishuaji v. Bhaskar, (1880) 4 iJoin. GU ; 
Kamalattaiini v. Ranga [yitigar, (1897) 7 310; Bhimappa 

V. IrappUy 2G Bom. 14G; Rajaram v. Musammai Uvidany 

(1913) r.L.K. 179 = 18 1.0.519; Muhavicdv. Ayyappany 
M.Li.J. 131. 

2. Jconiy. Bhagwan, (1878) 1 All. 541, 

3. Ilimayat AH V . Mansukhy (1883) A.W.N. 19; Kcshab Lai 
V. Ram Lorhan, (1890) 17 Cal. 260; Aahuta v. Mam7Hovu, (1887) 
10 Mad, 557; Bingariah CUctiij v. C7tiHna66i, (1931) 4-1 Mad. 3G8. 

4. Ram DayaL v. Durga Bai, (1884), A.W.N. 35 ; Basani v. 
Kananji, (1879) 3 All. 455; Nefn(tg{iuda v. Pareshay (1898) 33 Bom, 
040; Badri Prasad v. Muhatmnady (1878) 1 All. 381 F.B, ; Nilo v. 
Ramay (1885) 9 Bom. 35 ; Tayabali v. Ahnara^Uy (1914) 38 Bom, 
031 ; V elayutluxii, v. Lakshmaaay (1S85) 8 Mad. 50G ; Surnaynoyi 
V. Ashutoshy (1900) 37 Cal. 714 ; Mahomed v, Ayyappen^ (1898) 9 
M.L.J. 131 ; Ramti Iyer v. Palaniappa Chetlyy (1910) 35 Mad. 35 ; 
Pcela Varakayya v. Venkatay (1917) 33 M.L.T. 233 = 41 l.C. 684. 

5. Jugal Kishort v, Bejoy Kishnay (1913) 16 C.W.N. 882 = 15 
l.C. 083, 

6. (1931) 44 Mad 368, The dismissal of a claim jjcUbiou fol- 
lowed bj the dismissal of the suit brought to sot aside the order ou the 
claim petitiou has the ellcct of couclusivcly settliug the (iuestiou 
botween the parties not merely as regards the suit out of which the 
dccibioa arose but also in all proeecdiugs between the same parties. 
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claiming to be the mortgagees of the property pre- 
ferred a claim and that was dismissed. Then they 
brought a suit to set aside the order of dismissal and 
the suit was also dismissed. Subsequently the Sth 
defendant in execution of. a decree which he obtain- 
ed later in another suit against defendants 1 and 2 
attached the same prop'^rty and brought it to sale 
and defendants 3 and 4 became the purchasers. In 
a suit by the plaintiffs to enforce their mortgage 
against defendants 3 and 4 and the other defendants 
more than one year from the order on the claim 
petition in the first suit, it was held that the order 
on the claim petition was conclusive under Order 
21 rule 63 and the plaintiffs were precluded from 
instituting the suit on their mortgage. 

Where the defendant did not file a regular 
suit to set aside an order disallowing his claim to the 
suit property within one year frojn the date of such 
order as required but subsequently trespassed upon 
the property and dispossessed the plaintift, it was 
held that the order on the claim petition and the 
(luestions of title had become conclusive and could 
not be re-opened as no independent suit was brought 
by the unsuccessful claimant (defendant in the case) 
within one ^ear and the w'rittcn statement in the 
present suit could not have the effect of such a 
regular suit though it may have been put in within 
the prescribed period of one year-^ 

The procedure laid down in these rules applies 
to a debt attached in execution of a decree, and 
an order made against the alleged debtor is binding 
upon him if he does not institute a suit for a 
declaration that no debt was due from him, with- 

1 Pceld Yarakaya v. Vi^ikatakrishnamrajny (lOl'J) M.W.N. 
721 = 41 I.C. 684. 
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in a year from the date of the order passed against 
him.-^ Where a garnishee prefers a claim to set off 
some amount due to him from the judgment-debtor 
and the claim is disallowed, he is debarred from 
setting up the same plea in a suit by the auction- 
purchaser of the debt to recover the debt from him, 
if he does not get his right of set-off established by a 
regular suit within a year.^ In execution of a decree 
against a judgment-debtor a debt alleged to be due 
to him by a third person was attached and the 
garnishee objected to the attachment stating that no 
debt was due to the judgment-debtor. The Court 
on enquiry confirmed the attachment, and the gar- 
nishee did not take any steps to challenge the validity 
of the order. The decree-holder purchased the debt 
in court-sale and brought a suit to recover the 
debt It was held that it was not open to the 
debtor to contend that there was no debt due by him 
to the judgment-debtor and that the order in the 
previous execution-proceedings was final.® 

Under the Code of 1882, it was thought that 
these provisions contemplated an investigation of the 
claim regularly and on the merits and unless an 
order was made on such investigation, it would not 
be conclusive against the party in the matter, 
and there was no need to set it aside by suit brought 
within a year.'' So it was held, for instances when 
the claim had been withdrawn* or was com- 

1. Piara Ram v. Ganga Ram, (1923) 71 l.G, 45. 

2. Tayahali v. Atmaram, (1914) 38 Bom 631. 

3. Snbbitr Moideen Pichai, (1923) 44 M.B.J. 588 = 72 I.C. 

558. 

4. Chandra Dhvsan v. Ramkanth, (1885) 12 Cal. 108. 

5. Muuisami Rcddi v. Arunachala Rcddi, (1894) 18 Mad. 265 ; 
Rura Mai v. Kitria, (1894) B.H. 62. It could not theu be revived, 
Gooroo Das v. Kamal Kajit, (1873) 20 W R 456 

11—38 


Investigation 
under C. P. 
Code, 1882. 
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promised-*^ or was dismissed for default'^ or on 
the ground of delay® or on the ground that the 
section did not apply/ or when the Court refused to 
inquire into the claim on the ground that there 
was nothing to show the identity of the property 
attached with that claimed, ^ or where the order was 
merely an endorsement on the record that the appli- 
cant did not want to proceed further,' or where the 
order was that to enter into evidence would lead to 
adjudication of complicated questions of fact which 
would not after all be easy and convenient to try 

summarily. ' 


Cbauge iu the 
law. 


Under section 283 of the C. P. Code of 1882, 

the party against whom an order under sections 
80, 281, 282, (now rules 60, 61 and 62) is passed 
aay institute a suit ...” Under Order 21 rule 63 of 
be C. P. Code of 1908, “ the party against whom 
n order is made maj' institute a suit. So under the 

limitation Act of 1877, the suit covered by Article 

1 was “ By a person against whom an order is 
,assed under sections 281, 282, or 335, Civil 

Procedure Code, to establish his right ... Under 
he Limitation Act of 1908, the suit contemplated 

,y Article 11 is by a person against whom an 
,rder under the Code of Civil P rocedure. 1908, on 

■ - 1 . Panchn Muchi V. Bhuto Muchi, (1919) 50 

2. Kallar Singh v. Toril (1895) 1 24 , 

lam V Ram Rattan, (1904) P.R. 87 ; Kalin Ual v. Broton, 

1880) 3 All. 501. See also Sarala Sulba Rau v. g 

1908 ) 31 Mad. 5 : Knnj Behari Lai ‘ . (17^ I 

3L.J. 362; Alwar Iyengar v. Zcllevcger, {139 ) . . 

Sarat Chandra v. Tarini Prasad, (1907) 34 Cal- 491. 

3. Vcnkappa v. Chcnhasarva,, (ISSO) 4 Bom. 21. 

1, Radha iath v. Jailoonath, (1867) 7 W.R. 441. _ 

5 . Chandra Bhnsan v. Ramakanth, (1885) 12 Gal. 

amvia v. Pradnsham, (1895) 18 Mad. 316. 

G Bhikka V, SakarHh (1881) 5 Bom. 410 

7. Rash Behari v. Bnddcn Chnndcr, (1883) 12 C.L.B, 
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a claim preferred to or an objection made to the 
attachment of, property attached in execution of a 
decree ’* has been made. Un a comparison of these 
provisions, it has been held that the provisions of the 
Act of 1908 are wider in their scope than those of 
the Act which they repealed and consequently that 
under the new Act, any order made under rules 00, 
61 and G2, be it after investigation or not, will 
become final unless set aside by a regular suit within 
a year.^ 

The order is operative if there has been some 
investigation whether perfunctory or satisfactory. 
For example, an order passed to the effect that a 
deed produced by a claimant or objector is not 
genuine, although it is based upon the mere exami- 
nation of the deed, without a fair opportunity of 
proving it having been given to the claimant, is 
nevertheless an operative order.* 

A dismissal of a claim for failure to produce 
evidence is an order passed on investigation/* So 

1. Narasimhav. Vijiappa, (1914) 2 L.W. 20G = 27 l.C. 944 ; 
S'tdba Iyer V . Subba lycr^ (1915) 31 I.C. 250; Jugal Kishorc v. Jiijoy 
Krislma^ (1912) 16 C.W.N. 882 = 15 I.C, 633; Nagendrav, Fani 
Bhushan^ (1918) 45 Cal. 785 ; Gobltcrdlian Das v. Miikuiidi Lai, 
(1923) 45 All. 433 ; Ponnusami v. Sawii .liuwia?, (1910) 31 ^kl.Tj.J* 
247 = 38 1.0. 937 ; Saiyud Raziuddin v. liindesri Prasad., (.,920) 5 
Tat. Tj.J 652 = 58 I.C. 37. In Nandlal v. Farcsachaadra , (1917) 2 
Pat. Li.W, 108 = 41 I.C. 463 and PatLchu Mtichi v. Bhutto Mitclii, 
(1919) 50 I.C. 649, when the contrary opinion was held, the order was 
passed under the C. P. Code of 1882 In 'Sliihammad Balchsh v. 
Balkishan, (1915) P W.R. 72 = 29 1.0.731; and Nanhu v, Malloo, 
(1919) 44 I.C. 528, in Nagpur though the order was parsed in 1909, 
the change in the language of the Code of 1003 was overlooked. See 
on the merit of this view an article in 23 C.W.N. 50. 

2 Bal MaknndY. Maqsud AH, (1917) 19 O.C. 357 = 37 I.C. 92, 

3. Sndarsaadas V. Rarn Prasad, '1911)10 1.0. 402 ; Vru/jafa- 
chelapati v. d'irasa7?ii, (1915) 17 M.L.T. 223 = 28 l.G. 244 ; Jiirani 
V. Nathu7nal, (1910) P.R. 28 = 5 I 0. 890; Gopal Singh v.Ganpatrai, 
(1916) P.R. GG; see also Gocroo Dess v. Sana Monee, (13T3j 20 W.R. 


Investigation 
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Venkatarat- 
nam v. 
Ranganaya- 
kamma. 


is a dismissal for default,^ or for want of prosecution,^ 
or an order refusing to investigate a claim. 

Where the order on a claim petition was that 
the allegation of the claimant will be notified to the 
bidders, the order is one made against the claimant 
and amounts to a rejection of his claim. 

In F enkataratnaw- v. Rangaiiayakamma,^ 
Wallis C.J., said “The general policy of these 
provisions of the Code, as explained by the Judicial 
Committee in Sardhari Lai v. Ambika Pershad,^ is 
to secure the speedy settlement of questions of title 
raised at execution sales. Section 288 of the Codes 
of 1877 and 1882 only gave a right of suit to the 
party against whom an order had been passed under 
sections 280, 281 or 282, and did not provide for 
the case where the Court under section 278 refused 
to investigate the claim on the ground that it had 
been designedly or unnecessarily delayed. In such 
cases, section 283 failed to provide for the speedy 
settlement of the questions of title raised by the 
claim* The legislature would appear to have in- 

345 ; SrimutUo Hajrah v. Tajoodeen, (1874) 21 W.R. 409 ; Kammce 
Debia v. Issur Chaiulcr, (1824) 22 W.R. 39; Karsau v. Ganpatra7n, 
(1891) 22 Rom. 875 ; Rahim Bnx v. Abdul Kadtr, (i904) 32 Cal. 
537: Koyy ma Chittamvia, v . Doosy Oavaramtua, (1909)29 Macl. 
225 ; Lachini Narain v. Martindcll^ (1897) 19 All. 253 F.B. 

1 Nagciidra v, Fani Bhushaii, (1918) 45 Gal. 788; Oopal 
Singh v. Ganputrai, (1916) P.R. 66 ; Ponnusami v. Samuam^nal, 
(1910) 31 M-Ij.J. 247^38 l.C. 937 ; see also Tripoora Sonndtiree v. 

Ijiatoonnissa, (1875) 24 W.R 411; Bibi AHinan \\ Dakescshwar 

Prasady (1904) 1 C.L.J. 296. 

2. Gulab V. Mntsaddi Lai, (1919) 41 All 632; Gayxdin v. 
7?aiyua(;i, (1908) 11 O C. 180 : Bal Makund v. Maqsud AH, (1917) 
19 0,0. 357 = 37 l.C. 92. Bab see contra Gok*d v. Mohri, (I9l8) 40 

All. 325. 

3. Maohirajuv. Sri Rajah Ranganayakamma, (1915) 41 'Slwi. 
985 F.B. 

4. (1918) 41 Mad. 935 F.B. 

5. (1888) 15 Cal. 521 (525) P.C, 
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tended to supply this omission when in rule 68 of 
Order XXI of the present Code it conferred the 
right of suit in general terms “ where a claim or an 
objection is preferred'* upon “the party against 
whom an order is made/* instead of lituiting it, as 
in section 283, to cases in which an (a iler had been 
passed under rules (>0, G1 and 6*2 (secliuns 280, 281 
and 282 of the old Code). Where a claim or 
objection is preferred under rule 58 (formerly 
section 278), and the Court rejects it under the 
proviso to that rule on the gr rand that it was 
designedly or unnecessarily delayed, the unsuccessful 
claimant or objector in ray opinion clearly comes 
within the words ‘ the party against whom the 
order is made.’ Kule 63 does not speak of any 
party but of the party against whom an order has 
been made and assumes that, where a claim or 
objection .is preferred under rule 58 (section 278), 
there must always be a party against whom an 
order is made within the meaning of the rule.*’ 

Where a pe rson objects to the attachment of the 
property and hies a petition asking that his objections 
be recorded without asking for an investigation of 
his claim, and the Court records his objections, such 
recording of objections does not amount to an order 
against the objector to which the provisions of 
rule 63 would ap[)ly.^ Where a claiiii petition is 
withdrawn the order must l)e to record the with- 
drawal and not to dismiss it and such order is not 
conclusive,- Where the Court said “The claim cannot 
he investigated by this Court,” and that the Court 
having jurisdiction to investigate the claim was the 
suh-court, and dismissed the [jetition, Sf)encer J. 


T V' Maa'ikkal, (UUO) M.W.N. 805 

1 O. J38. Soe /i/u/cfca v. Sakarlal, (LSSl) 5 Bom. 440 


iQstraQces of 
inconolusivo 
orders. 


4 
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said that the order was not passed under Order 21, 
C. P. Code at all which relates to investigation of 
claims but in the course of execution ; “ It did not 
negative the right set up by the claimant but it was 
an order declining to adjudicate either for or against 
him ; and upon the substance of the claim, it cannot 
be treated as an order more against him than 


against the decree-holder.**^ 

In Ahdul Kadir Sahih v. Somasiindaran 

Chettyar,^ properly mortgaged to the plaintiff was 
attached and brought to sale in execution by the 
defendant. On the day fixed for the sale, the plain- 
tiff preferred a claim petition that the sale proceeds 
should be kept in deposit in Court to satisfy his mort- 
gage and not be paid over to the defendant. The 
Court dismissed tlie application holding that as the 
sale had taken place it had no jurisdiction to hear 
the petition* In a suit by the plaintiff to enforce 
his mortgage and recover the mortgage money from 
the defendant the latter pleaded that the suit was 
barred by Arts. 11 and 62 of the Limitation Act. It 
was held that theie was no order negativing the 
claim of the plaintiff and his suit was not therefore 
barred by Art. 62 of the Limitation Act, and that the 
suit was one to enforce a mortgage and was govern- 
ed by Art. 132 and not by Art. t.2 of the Limitation 
Act though the mortgaged property had been con- 
verted into money as a result of the court sale* 
When the claim was disposed of by an order 
“ Whatever right the detendant has will pass by the 
sale. The petition does not require any further in- 
vestigation. The claim put forward by the petitioner 
will be noted in the sale proclamation ” Thej^ 

T Lakshvii Ammal y. Kculicsan Chettiar, {1921) 43 M.n.J. 

ll923flo i.C.64S, v.r Sohwabe C. J. oa a clia.renco of 
opinion between Spencer and Krishnan JJ. 
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was held and the decree-holder himself became the. 
purchaser. In a suit brought by the plaiutiff for the 
recovery of his half share of the property from the 
decree-holder purchaser it was held that the order on 
the claim petition was an improper one ; that it was 
not, however an order against the claimant (plaintiff) 
within the meaning of O. 21, r. 60, C.P-C , and the 
suit instituted more than a year from the date thereof 
was not barred under Article 11 of the Liinitation 
ActP 

Where by an order on a claim petition, the 
purchase made by a decree-holder of his judgment- 
debtor’s property at court sale was made subject to 
a mortgage lien, and some years later when the mort- 
gagee sued to enforce his mortgage the purchaser (de- 
fendant) objected that the mortgage was fraudulentj 
it was held that the order recognising the mortgage 
would be conclusive against the defendant only if it 
was found that he was aware of the fraud within a 
year from the date of the order and being so aware 
did not take steps to have it vacated within the time 
limited by Art- 1 1 of the Limitation Act by a regular 
suit. If however the defendant became aware of 
the fraud after the period, he could under section 
44 of the Indian Evidence Act, assert the fraudulent 
nature of the plaintiff’s application and the conse- 
quent invalidity of the Court’s order under Order 21 
rule 63 in any proceeding instituted by the mortgagee 
on the strength of such order." 

Where on a claim petition being dismissed, the 
objector whose title was negatived institutes a suit 
against his vendor for return of money for failure 

1. Kaohinavithodi Para7nbil Sciharabi v. K^Johinanithodi Pm- 
thia Puraijil Srcaviamutti, (1923) 44 M.Tj.J 141 = 72 I.C. 857 

2. Chinna Sadashivv. Ra7n (1914) 16 Bom. Ij.R. G43 

= 27 I.C. 238. 
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of consideration, Order 21, rule 68 does not apply 
and the suit need not be brought within one year.^ 

The order however operates only in favour of 
the particular decree-holder in whose favour the 
order was made and his representatives and other 
decree-holders against the same judgment-debtor 
cannot take benefit under it. J brought a suit for a 
declaration that certain property he alleged he had 
purchased from S belonged to him and was not liable 
for attachment in execution of a decree against that 
S. In another proceeding between this plaintiff and 
another decree-holder, there was an attachment of 
this property and the plaintiff’s claim was dismissed: 
It was said “ The order is final only as between 
the parties to the application in which the order is 
made and their representatives. An order in favour 
of a decree-holder on an objection under section 278 
(now rule 58) does not enure for the benefit of the 
other decree-holders who are not parties to the 
proceedings. The District Judge appears to have 
thought that a decree-holder who obtains an order 
in his favour under these sections may be treated as 
representing all the other decree-holders holding 
decrees against the judgment-debtor and seeking to 
sell the same property. This is not the case of an 
order having been made in favour of a decree-holder 
at a time when several other decree-holders had ob- 
tained attachment of the same property. We say 
nothing as to what might be the effect of the order 
under sections 280 or 281 or 282 in favour of one 
decree-holder so far as the other decree-holders were 
concerned who had obtained attachment.”'^ 

1. iiaii V. (19'23) vil A. L.J 770. 

2. Jagannathx.Gatush, (1896) 18 All. 413. ScA>Vadapali 
Narasimhain v. Broiia7nraiu Scetharammnurthij, (1901) 31 Mad. 
1G3. 
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The order is only conclusive in respect of the 2,nciusivo 
property dealt with by the order. 1° 

Eari Sridhar,^ the plaintiff purchased two plots ot particular 
land A and B by a deed of sale in 187 5 from G. In Property, 
execution of a decree against. G, plot A was attached 
and sold as his property and purchased by the delen- 


dant. The piaintiff did nut intervene. In 1885, the 
defendant obtained another decree against G and 
attached plot B. Then the plaintiff intervened and 
his claiiTi was allowed- The defendant did not sue 
to set aside that order- The plaintiff sued to esta- 
blish his title to plot A, relying on his sale deed of 
December 1875. It was argued for the plaintiff 
that the validity of the sale deed was thus put in 
question in the claim proceeding and was upheld 
and that no suit having been brought in one year, it 
was too late to question it. 


The Judge said “ No doubt the evidence used 
by the plaintiff in both cases is the same, viz., the 
deed of sale. But the title to the entire property 
was not in question- The land formerly in dispute 
may have been so small as not to justify further 
litigation. The land now in dispute is consider- 
able in extent and value. The question of title 
to the one may not have been worth the fighting. 
Does acquiescence in the decision regarding the 
one preclude any question as regard the other ? 
It cannot have been the intention of the Legisla- 
ture, which excludes all other property from the 
operation of this article to prevent the title to it 
being litigated at all in future, merely because the 
title to it has been incidentally or rather inferenti- 
ally dealt with, because it happened to be included 


1. (1889) 14 Roni.‘20G; Radha Prasad v. Lai Sahib, (1890) 

13 All. 53 P.C. ; Bibi v. Jaigwinissa Bibit (1917) 44 Cal. G98, 

U-39 
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in a document which was the foundation to the title 
of the property in dispute. For, as section 283 does 
not allow the remedy by suit to be brought within 
one year except as regards the property in dispute 
in the execution of decree, the rule of res judicata, 
if applied to the other property, would prevent any 
suit being brought about it at all. But it would be 
absurd to allow by express words fresh litigation 
about the property formally adjudicated in the exe- 
cution matter, and by a jural rule to prohibit any 
direct trial of the right to the other property about 
which there has been no formal litigation, perhaps 
no dispute. This consideration is still more impor- 
tant, as in many cases, before formal suit is brought 

and the other property valued, it is impossible to 
know whether the Court executing the decree is 
competent to adjudicate on the other property.” 


After-acr|aircd 
rights left 
unaffected I 


But an unsuccessful claimant, if he acquires 
other rights in the properly after the adverse ordei, 
is not precluded from asserting those rights, even 
though he luay not have sued within a year. In 
Nilo Pandnrnng v. Roma Fatlojif the property 
belonging to B but in the possession of a usufruc- 
tuary mortgagee w’as sold and purchased by the 
plaintiff in 1673. In the attachment in execution, 
C intervened as the vendee from B under a sale deed 
of 1872, but the claim was dismissed. C paid off 
the mortLinj-e subsequently and obtained possession, 
but did not bring any suit to set aside that ordei in 
one year. In a suit for posses:>ioTi by the plaintiff 
it was said that the failure to bring a suit concluded 
C but it would be contrary to equity, justice and 
good conscience, were the Court to assist the plain- 

1. (1884) 9 Bim. 35. See Riviu Aiyar v. Palaiiiappa CJicttij, 

(1910) 35 35, 
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tiff in obtaining possession without paying the 
defendants what they have paid to the mortgagee to 
free the property from the incumbrance and to 
recover possession of it from the mortgagor. 


The order for release of attached property has Order aocs 

, , not generully 

reference only to the claimant who has oblainea it aiTect judg- 
and it has not the eli'ect, of a s^eneial decision that mont-debtor. 

the property does not belong to the judgment- 

debtor.^ 


In SiiTdliitvi Lcil V. Ai/ihikfi l*6Vsho.df~ the 
Privy Council indicated that besides the claimant, 
the only other party within tiie meaning of Section 
280 (now rule (30) . is the judgment-creditor. In 
Kedarnath v. RakhcLldaa^ the proposition was laid 
down that in proceedings under section 278 (now 
rule 58) the real question for decision is not whether 
the title to the [)roperty belongs to the judgment 
debtor or the claimant hut whether the property 
should be released from attachment or not. In that 
case G in execution of a decree, attached certain 
immoveable property belonging to the plaintiff, 
whereupon B preferred a claim, and on the 10th 
March 1881 got the attachment removed. On the 
20th July 1881 B sold the property to K. In 1882 
G instituted a suit against B to set aside the order 
of the 10th March 1881, and to have it declared 
that the property was liable to attachment as be- 
longing to the plaintiff. K was not made a party 
to that suit, and it was eventually compromised 


1. Imam Bundee v. Mirja, (18G7) 8. \V. R. 27. 

2. (1888) 15 Cal. 521 P.C. ; Sadaya Pillai v. Aviurthathaohy , 
(1910) 34 Mad. 534. 

3. (1888) 15 tlal. G7 1 ; M)rshia Birayal v, Klahi Dux Khan^ 
(1905) SC L J. 381. Sgg also Sadaya Pillai v. AmvrlhaBLaclnj, 
(1910) 34 Mad. 531 ; BtJfs/ii Ram v. Shco Pcrganhy (1835) 12 Cal, 
453. 
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between G and B, the plaintiff’s title being admit- 
ted, G thereupon again attached the property, and 
was met by a claim preferred by K, which was 
allowed on the 15th August ]883. G then brought 
another suit against K to obtain relief similar to 
that claimed in his suit against B, but his suit was 
dismissed on the 17th Februarv 1885. On the 26tb 
September 1885 the plaintiff instituted a suit against 

Gj B and K, to obtain a declaration of his title 

» 

and to recover possession of the property. It was 
contended that the suit was barred by limitation, 
being governed by Art. II, Sch. II of Act XV of 
1877, in as much as it was brought more than one 
year after the date of the order of the 15th August 
1883. It was held that no order was really made 
against the plaintiff under section 280 (now rule CO) 
and the suit was not governed by Article 11 of the 
Limitation Act. Beverlev J. said “ When a claim 

V 

is preferred to property which has been attached as 
the property of the judgment-debtor, the contest is 
really betv/een the decree-holder who asserts that 
the property is liable to attachment, and the claim- 
ant who alleges that it is not in the actual or 
constructive possession of the judgment-debtor, and 
therefore not liable to attachment. And the order 
made in such a case is either that the property be 
released from attachment as not being in the posses- 
sion of the judgment-debtor (S. 280) or that the 
claim be disallowed, the properly being found liable 
to attachment (S. 281). In a sense the order in 
either case may be said to be against the judgment- 
debtor } in the one case it declares lhat the property 
is not in his possession ; in the other it declares 
that it is liable to attachment and sale. But in 
either case does it affect his right or title to the 
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property, aod in point of fact it is an order to which 
he need he no party, as it may be made behind his 
back. Then, if we turn to S. 283, we see that the 
suit there referred to is a suit to establish the right 
which is claimed in those proceedings, being on the 
one hand the right to have the properly attached 
and sold in execution and on the other the right to 
have it released from attachment. The words of the 
section are not " the right to the property,” mean- 
ing the title to the property, but ” the right which 
he claims to the property ” which, we take it. 
means “ the right which is claimed in that proceed- 
ing in respect of the property ” — that is, as we 
have said, the right to have it sold or the right to 
have it released from attachment. That this is so is 
clear, we think, from the fact that the decree-holder 
has no tight or title in the property attached, and 
could not sue to establish any such right. What he 
claims and what he may sue to establish is the 
right to have the property declared to be liable to 
attachment and sale in execution of his decree.” 

But the view has been taken, almost always, Butjuclg- 
that the proceedings may be such that the judg- d 

ment-clebtoL- may be bound by the order, so as to by the order, 
make it conclusive against him, in the same manner 
as against the claimant or the attaching creditor.' 

Whether the judgn^ient-debtor is to be regarded 
as having been a party to the investigation or not 
must depend on the facts of each case.' An order 
made on a claim is not conclusive against or in 

1. Sec Nctieton Ptrcngaryironi v. Tayanbarry Parameshzvaraii 
(1869) 4 M.H.G. K. 472 F.B. 

‘2. S}Liva 2 >pa v. Dod Nayaya, (138G) 11 Bom. 114 ; Ajibal 
Narasimha v. Shirckoli Timaiia, (1892) 17 Bom. 629 ; Anant Ram 
V. Damodoi- Das, (1914) P.L.R. 102=22 l.C. 797. 
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favoiu’ of the judgment-debtor under Order 21 rule 
03 C. P. Code, unless the judgment-debtor was a 
party to the proceedings in which the order was 
passed.^ 


Moidin Kutti 

V. KunUi 

Kvtli, 


If the judgment-debtor was not a party to the 
order on the claim, a suit by him or against him 
would not be governed by Art. 11 of the Limitation 
Act.“ In Moidln Kutti v. Knnhi the plaintiff 

sued to recover possession of immoveable property. 
The land in question had, on a previous occasion, 
been attached in execution of a deciee against the 
plaintiff, whereupon his younger brother, the 
present second defendant, had preferied a claim 
on which an order was passed holding that the 
plaintiff (ihen judgment debtor) and second defend- 
ant (then claimant) were jointly entitled to the land, 
The claim was held to be good to the extent of a 
moiety of the land, which was accordingly released 
from attachn^ent, the other moiety being ordered to 
be sold, the claimant’s claim thereto beii*g rejected. 
The plaintiff satisfied the decree and the property 
was not sold. He now sued to recover possession of it. 
It was held that, having regard to the terms of the 
order in the claim proceedings and to the fact that 
it had not been proved that plaintiff had actually 
received notice of them the plaintiff was not a party 


1. Anant Ravi v. Damodar Das, (1914) P.L.R. 102 — 22 

I.C. 797. 

2. Cheriyarakel v. Vaycika Parambath Imhichi Ammah, (18/1) 
6 M.H.C.R. 416; Imhichi Koya v. Kakkunnat Uyakki, (1878) 1 Mad. 
391 ; l^iita KolUa v. Bislmuram, (1869) 2 B.L.R. Ap. 49; Uaniiu 
Lai V. Harsvkh Das, (1380) 3 All. 233:; Shivaypa v. Dod Nagaya, 
(1686) 11 Bom. 114. la most of these cases the conectness of the 
decision iu 4 M.H.C.R. 472 F.B. was doubted and uot followed. See 
also Karsan v. Ganpatram, (1897) 22 Bom. 875 ; Krishnasavd v. 
Somasundaram, (190G) 30 j\Iad. 535 F.B, 

3. (1902) 25 Mad. 172, 
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against whom an order had been made, within the 
meaning of section *283 of the Code of Civil Pro- 
cedure, and that the order was not conclusive as 
against him. 


In Vadapalll Nara^imliaia v. Drono^ynrajn 
Seetharamamurfhy the facts were these. “In 1884 
Sanyasi, the father mf defendants Nos. 2 to (>, 
obtained possession of the lands under a kadapa or 
lease agreement executed in favour of the pre- 
decessors in title of defendants Nos. 8 and 9 for a 
period of three years. Sanyasi paid vent till 1887, 
but, after that date he, and after his death defend- 
ants Nos. 2 to (>, and from 1899 the first defendant 
after sale from defendants Nos. 2 to 0 successively 
remained in possession for more than 12 years with- 
out paying any rent In 1899 the plaint lands were 
attached in execution of a decree against defendants 


VadajiaUi 
^arasim)iavi 
V. Drnnavi- 
raju Sc6tha^ 

raviamiirihy . 


Nos. 8 and 9. 'fhe defendants Nos. 2 to 0 put in a 
claim petition claiming the lands as their own, but 
the claim was disallowed on 3 1st July 1898. Defen- 
dants Nos. 2 to f) did not bring a suit under section 
283 of the Code of Civil Procedure, hut they 
continued in possession/’ It was held that the 
defendants 8 and 9 were not parties to the claim 
proceeding and that the order did not enure for 
their benefit, and the plaintiff’s suit was not barred. 


In Shivnpa v. Dod Nngmja^- the Karwar Cora- Shivapav. 
])any had obtained a decree against the plaintiff, 

Nagaya, and. in execution, had attached the house in 
question. The defendant, Shivapa, intervened in 
1878, under section 24'.: of the C.P. Code of 1859, 
alleging that he had purchased the house from Nagaya 


1. (1007) 31 Mul. IG-i; Ji-iinu Aiijar v, Palaiap'pa Chetty, 
(1910) 3.S Mivl. 30. 

2. (ISSO) 11 13oin 114. 
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and obtained an order removing the attachment. 
The Karwar Company then brought Suit No. 886 of 
1879 against Shivapa, praying for a declaration that 
the house belonged to Nagaya, and was liable to 
sale. The Subordinate Judge having found Shiv- 
apa’s document of sale proved, and neither the 
plaintiff nor his witnesses appearing afterwards, and 
nothing being done in the suit, dismissed the suit. 
“It has been contended that the dismissal of that suit 
operates as res judicata in the present suit by the 
judgment-debtor to recover possession of the pro- 
perty. The District Judge confirming the Subordi- 
nate Judge, held that the suit was not barred under 
section 13 of the Civil Procedure Code. There is 
some conflict of authority as to whether the judg- 
ment-debtor is bound by proceedings under section 
24G of the Civil Procedure Code of 1859. In the 
case of Bahaji Vithal Savant v Kaji Ahdul 
Rahiman,^ decided by Melvill and West JJ., it was 
held that the intention of the law was that an 
attaching creditor proceeding under section 246 
of the Code of Civil Procedure of 1859 should 
be held to represent the judgment-debtor’s in- 
terest, and that the judgment-debtor was conse- 
quently bound by an order made under that section. 
We have not found any other authority for 
this particular view of the section* In Netieton 
Perenyaryprom v. Tayanharry Pnrameshu'aren,^ the 
Madias High Court, with an expression of doubc by 
Mr. Justice Ini.es, held that the judgment-debtor 
must be deemed to have been a party to the investi- 
gation, and, therefore, to be bound by the <irder, on 
the ground that the section provides that the Court 


1, (1873) B.U J. 159. 

2. (1800) 4 M.H.C. B., 472. 
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is to proceed as if the claimant had been originally 
made a party to the suit. However, great doubt was 
thrown on this last decision by Morgan C.J., and 
Holloway, J., in Gheriyarakel v. Vayka Baramhath 
Imhichi Amrnak.^ They say : “ ^^'e should, but for 
the case referred to, have had great difficulty in 
saying that the judgment-debtor was a [)arty to the 
order at all ; but we think this case may be decided 
without touching the ground of that decision.” 
Again in Ivibichi Koya v, Kakkunnat Upakki~ the 
Madras High Court consisting of Morgan, C J- and 
Innes, J., says : ” The proceeding under tliat section 
isapparently regarded by the Subordinate Judge as a 
proceeding which must necessarily include the judg- 
ment-debtor. But this is not so. The material fact 
for inquiry is, whether the claimant held possession, 
and the fact of possession may be investigated in a 
proceeding between the decree-holder and claimant 
only. The power given by the section to summon 
the original defendant also shows this,” In that 
case the evidence showed that the judgment-debtor 
was, as a matter of fact, in foreign parts at the time, 
and had no notice or knowledge of the proceeding 
under the section. The decision in Manu Lai v. 
IJarsukh Das^ is to the same effect. These are all 
decisions under section 24() of the Code of 1859, 
The corresponding section 278 of the present Code 
does not provide expressly for the judgment-debtor 
being summoned, but directs the Court ‘ to proceed 
to investigate the claim or objection with the like 
power as regards the examination of the claiujant or 
objector, and in all other respects, as if he was a 
party to the suit.’ Tliis expression, in somewhat 

1. (1871) G M.H.C. H. 419. 

2; (1878) 1 Mad. 393. 

3. (1880) 3 All. 233. 

11—40 
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clearer language than section 246 of the Code of 
18595 shows the intention of the Legislature, that 
the investigation is to be conducted as one arising in 
the suit to which this claimant is for the nonce to be 
regarded as a party, but otherwise it leaves the legal 
aspect of the question under consideration un- 
changed. N 0 W 5 doubtlesss the judgment-creditor 
litigates, both in the investigation under section 278 
and in the suit contemplated by section 283, under 
the judgment-debtor’s title ; but we think there is 
great difficulty in holding that he represents the 
latter in those proceedings on the proper construc- 
tion of the above sections. The circumstance that 
the judgment-creditor in most cases is ignorant of 
the judgment-debtor's affairs, and unfit to represent 
him in a question of disputed right between him and 
the claimant, forbids the supposition, in the absence 
of clear words, that this was the intention of the 
Legislature. The contrary intention is rather to be 
inferred from the provisions contained in the 
sections of both the Codes under consideration for 
the investigation proceeding as if the claimant was 
a party to the suit, the object of which would seem 
to be that the matter should be investigated in the 
presence both of the judgment-debtor and claimant 
if necessary- We think, therefore, that the lower 
Courts were right in holding that the decree in Suit 
886 of 1879 did not operate as res judicata, there 
being no evidence to show that the judgment-credi- 
tor, in point of fact, represented the plaintiff so as 
to constitute the judgment-debtor a party to the 

suit,” 

When in proceedings on a claim the judgment- 
debtor has not appeared and there has been no 
adjudication between him and the claimant, Articl 
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11 of the Limitation Act will not apply to a suit where^juag- 
brought by the defeated claimant to establish his DOt a party 
right against the judgment-debtor. In Sadaya Pillai 
V. Amurthathachy,^ a claim on a usufructuary mort- 
gage was disallowed, but the judgment debt had 
been satisfied within a year otherwise than by sale 
of the property. The claimant then sued to establish 
his right as usufructuary mortgagee and to recover 
possession. It was held that the order on the claim 
did not enure to the benefit of the judgment-debtor, 
because she “ neither appeared nor was there adjudi- 
cation of the claim as between her and the present 

plaintiff.” 

But if the judgment-debtor had been made a where judg- 

^ ment-debtor is 

party to the proceedings and there was an adjudication ^ 
between him and the claimant, the suit of the clai- proceedings. 

mant would be barred as against him if not brought 
within a year and vice versar 

To conclude the judgment-debtor, the order on 
the claim must have not merely been on notice to 
hiiU) but must have decided the title as between her 
and the claimant. 

In (ruTuva V. SfihbdTay udtc^ A in execution of 
a decree against B attached a house* C intervened 
and the property was released from attachment. A 
then brought a suit against B and C to establish the 
title of B to the house and obtained a decree. B was 
e:c parte throughout. In an appeal by C a decree was 
passed hy consent of A and C reversing the decree 

1. (1910) 34 Mad. 533. 

2. .Voi'O'ti. Kuttiw. Kittihi Kidti, (1902) 25 Mad. 721 ; Anant 
Rain N . Daniodar Das, (1914) P.L.R. 102 = 22 I.C. 797. See also 
Koyya'aa Chitlanma v. Doosy Gavaramma, (1906) 29 Mad. 225. 

3. (ISOO) 13 Mad. 366. See also Moidin Kuiti v. KtmJii Kuttii 
(U'02) 2 ") Mad. 721 ; Sadayapillai v. A^nurthathachi, (1910) 34 Mad, 
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appealed against. B now sued C and another, more 
than a year from the date of the order removing the 
attachment, to obtain a declaration of title to the 
house . It was held that since there was nothing 
to show that the order releasing the attachment was 
an order against the plaintiff the suit w'as not barred 
by limitation. Their Lordships said “ hether the 
piesent plaintiff is barred by Article ] 1 of schedule 
II of the Limitation Act depends upon whether be 
was the party against whom the order allowing the 


present second defendant’s claim was made within 
the meaning of section 283 of the Civil Procedure 
Code. It is contended that he was so, on the autho- 
lity of the Full Bench decision of this Court in 
hetietom I eren<jary prom v. Tayanharry Paramesh' 
icaraii Namhudry P That decision though doubted 
in Arahel IfnnJii Kiittiyali v. Imbichi Ammah^ and 
dissented from by the High Courts of Calcutta and 
Bombay in Keda^’ Nath Chatter ji v- Rakhal Das 
Chatterji,^ and Shivapa v. Dad Nagaya,^ has never 
been over ruled and is still binding on this Court j 
but it really amounts to no more than this, that a 
judgment-debtor maj' be the party against whom an 
order upon a claim in execution proceedings is made 
so as to 1)6 bound by the s[»ecial rule of linjitation 
prescribed for suits by such a party. Whether he 
is such a party or not must depend upon the facts 
of each case Tt is obvious that in some cases he 
could not he the party against whom an order on a 
claim is made, for the order may be made without 
notice to hiiu, and even if he has notice, the order 
may not he one in any wav affecting his title. For 


1. (isr.9) 4 V. H. C. U. 472. 

‘ 2 . (1S71) 6 M. H. c. R., 41G. 

3. (1S88) 15 aO. G74, 

4. (1880) 11 Bom. 114. 
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instance, the attachment might be released on the 
ground that the property was not at the time of the 
attachment in the possession of the judgment-debtor. 
It is, we think, for the person who sets up the 
special bar of limitation against the judgment-debtor 
to show that he was a party to the execution \)vo- 
ceedings and that the order was an order against 
his interest. In the present case there is nothing to 
show wdiether the order releasing the attachment 
was against the interest of the judgment-debtor, the 
present plaintiff. Apparently it was not against his 
inclination for he was found to be colluding with 
the claimant, the present defendant No. 2. We 
think it is not shown that the plaintiff is barred by 
article 11 of schedule II of the Limitation Act. The 
District Judge finds on the evidence that the hoitse 
is the property of plaintiff and not of his mother, 
defendant No. 2.” 

In Muthusami v- Jyyalii BJcaJjLaduJ in the 
course of a claim proceeding, the judgment-debtor 
attended the Court and gave evidence, but the 
order allowing the claim did not recite that it was 
made in the presence of the defendant ; it did not 
refer to the question of title but merely stated that 
the claimant was in possession and the defendant 
not. Having regard to the inconclusive character 
of the evidence of the service of notice on the judg- 
ment-debtor, to the fact that it did not appen.r on 
the face of the order that the judgment-debtor 
appeared as a party to the proceedings in which the 
order was made and to the eifect that the terms 
of the order were not necessarilv inconsistent with 
the title being in tlie judgment-debtor the order 
was not against the judgment-dci)tor withir) the 

1. (1902) 13 M.L.J. 307. 
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meaning of Order 21, rule 63 and the judgment- 
debtor was not bound to sue within a year* 

So it was held in Vedalinaam Filial v. Veera" 
thalj^ and it was said that where the onlv matter 
adjudicated upon by the claim order is as to who is 
in possession and the conclusive effect predicated in 
Order 21, rule 63 only affects possession and not 
the title, the order does not bind the judgment- 
debtor even though he is a party and actually ton- 
tests the claimant's right and the judgment-debtor 
and his heirs are not bound to sue to establish their 
title within a year of the date of the order- 


The order 
does not bind 
the auction- 
purchaser. 


If the attaching creditor is not himself the 
auction-purchaser, he cannot be regarded as a party 
to any order on a claim in which the attaching cre- 
ditor was represented. In Narayan Sadoha v- Uni' 
bar Adairiy^ one Govind Sadoba obtained a money 
decree against one Haroo Hassan. In execution of 
that money decree the property in dispute was 
attached by the judgment-creditor* The present 
respondent-plaintiff intervened and applied to have 
the atttachment raised on the ground that he was 
owner of the property. Upon investigation of the 
claim under sections 280 and 281 of the Civil Proce- 
dure Code the Court held that the propety belonged 
to the judgment-debtor, not to the present plaintiff. 
But it also held that the intervenor was entitled to a 
lien on the property- Accordingly the Court passed 
an order that the property should be attached and 
sold, subject to the lien of the intervenor. The pi'O- 
perty was sold subject to the present plaintiffs ben, 
namely, Bs* C87-1I-3, and the defendant puichased 
it at the Court sale 'i’he plaintiff has now brought 


1. (1920) 3S M.L.J. 397 = 54 I.C, 530. 

2. (1911) 35 nom. 275. 
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the suit to recover the amount of the lien which, he 
contends, has been established conclusively by the 
order passed in the miscellaneous proceeding. The 
lower Court has allowed the claim, I3ut it is contend- 
ed before us by defendant, the auction-purchaser, that 
he is entitled to question the existence of the lien, 
that the miscellaneous order does not bind him, 
and that he was not bound to bring a suit to set 
aside that order after the sale within a year from its 
date. It has been held by this Court, in a series of 
cases, that under the circumstances mentioned 
above, the action-purchaser cannot be regarded as a 
party to the miscellaneous order, being not a re- 
presentative either of the judgment-debtor or of the 
iud^^ment-creditor : see Vasan ji Uarihhai v. Lallu 

JO 

Akhii^ and Vishvaiialh Chardu -Aai/.' v. Suhraya 
Sliivapa Sheitir Unless, therefore, the plaintiff 
brings this case within the principle of the decision 
in Yab-hvant Shenvi v. Vithoba Sheti,' and Nemagan- 
da V- PareAia;^ his suit must fail. But these two 
decisions cannot apply here, because there the 
auction-purchaser was also the attaching creditor, 
and therefore, the order was one which bound the 
parties to it and the suit was brought by the party 
who was unsucessful in the miscellaneous proceed- 
ing. The second ground is that in the miscellane- 
ous proceeding the plaintiff came in and sought to 
raise the attachment upon the ground that the pro- 
perty belonged to him. There was no question 
directly raised by him that he was entitled to a lien. 
The question of lien came in only incidentally, and, 
therefore, the order passed by the Subordinate 

1 . (1885) 9 Bom. 285. 

2. (1890) 15 Bom. 290. 

3. (1887) 12 Bom. 231. 

i, (1897) 22 Bom. GiO. 
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Judge, that the property should be sold subject to 
the plaintiff’s lien, cannot be treated as an order 
under section 282. It naust under the circumstances 
be regarded as one made under section 287.” 

At a sale in execution of a decree for money, 
the defendant-respondent bad purchased certain pro- 
perty. Previous to the sale, the plaintiff-appellant had 
successfully applied to the execution Court to have 
the sale effected subject to a charge for her main- 
tenance, which she had secured by means of a suit 
brought by her against the judgment-debtor, and 
the respondent, accordingly, had purchased the pro- 
perty only subject to the charge. The judgment- 
debtor was not a party to the objection-proceedings. 
In the present suit against the respondent, appel- 
lant sought to enforce this charge. The lower 
Courts held that tlie respondent was not debarred 
by S. 288 of the Code from disputing the existence 
of the alleged charge. The contention, raised, in 
second appeal, that the respondent as execution 
purchaser is as much bound by the order upon the 
appellant’s objection in execution as the decree- 
holder, was overruled and it was held that the pur- 
chaser was not precluded from contesting the 
charge, by reason of the above order in execution, 
on the ground that, if the auction-purchaser is to be 
bound at all by the order, it must be as representa- 
tive of the decree-holder and the view that the 
auction-purchaser represents the decree-holder quoad 
the result of the objection in the execution proceed- 
ings involves the anomaly of allowing the former 
even to file admit under S. 283, of the Code, a 
coarse which seems nowhere to be contemplated- 
Where execution of a simple money decree, the 


1. A//. Dhoka v. Bcharilal Khazanchi^ (1005) 1 N.L.U. 150. 
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rights of the judgment-debtor in certain property 
ostensibly subject to a mortgage were put op to sale, 
but the property was not sold subject to the mortgage, 
as contemplated by Order 21, rule 62 of the Code, 
though the existence of the mortgage was notified in 
the proclamation of sale for the benefit of intending 
purchasers, it was held on a suit brought by the 
mortgagee for sale, that the auction-purchaser was 
not under the circumstances debarred from proving 
that the mortgage in suit was fictitious and without 
consideration/ Where a ])ropertY was sold in exe- 
cution subject to a mortgage in a suit hy the mort- 
gagee, the purchaser is not precluded from resisting 
the claim on the ground that nothing is duo on the 
mortgage and the mortgagee is bound to show that 
the amount claimed by him is really due, notwith- 
standing that an order under Order 21, rule (i2 
has been passed in his favour. 

In Paya'pa v. Padmapa,^ the facts were Ihese : 
On the 24th March, 1879, property was attached in 
execution of a money decree against S. was sold on 
the 22Qd September, 1879, and purchased by the 
plaintiffs’ father. Subsequently to the attachment, 
the defendant caused the same [)ropertY to be attach- 
ed in execution of his decree against li. On the 
15th August, 1879, S intervened, and claimed the 
property as his own, but his claim was disallowed, 
and the property was sold on the 4th August, 1880, 
and purchased by the defendant hirnselh The plain- 
tiffs obstructed delivery, but the obstruction was dis- 
allowed on the 28th July 1882, and they were dispos- 

1. Shib Kmiwar Singh Shco Prasad Singh, (190(1) 28 A. 

418. 

2. Lalohand Iliralal Marwadi v. IlnHo Dai, (1893)7 C.P.L.U, 
73. 

3. (1880) 11 Bom. 45. 
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Rule of one 
year for suit 
is absolu:e. 



S 0 ssed. The plaintiffs, therefore, brought a suit to 
recover possession The Court of 6rst instance rejec- 
ted their claim, on the ground that the omission, on 
the part of S, to sue to set aside the summary order 
passed against him on the 15th August, 1879, barred 
the plaintiffs. The lower Appellate Court reversed 
that decree On appeal by the defendant to the High 
Court, it was held, confirming the decree cf the 
lower Appellate Court, that the plaintiffs’ suit was 
not barred ; the plaintiffs’ father having purchased 
under the attachment dated 24th March, 1879, and 
having thus acquired, by his purchase, the interest 
of S, as it stood at that date, that interest could not 

an}”- subsequent act or omission of the 
judgment-debtor S. 

When the property in respect of which a claim 
has been disallowed, is sold afterwards, the claimant 
cannot follow the sale proceeds, unless he sues to 
set aside the order against him wuthin a year.^ 

The unsuccessful objector or intervenor, whe- 
ther he happens to be plaintiff or defendant in the 
regular suit, is equally bound by the order in the 
miscellaneous proceedings and the only way open 
to him is to establish his right by a regular suit 
within twelve mouths, at the expiration of which 
period the order becomes conclusive as against him. 
He cannot advajice his right in defence to an action 
by an auction-purchaser to recover the property 
and it makes no difference that the suit by the 
auction-purchaser is itself instituted within a year 

1. GogtiM Chitnd':r v. Dhuronidhur Miindul, (1881) 7 Cal. 
610 ; G^irtidas Pyic v. Uam yarahi^ (1SS4) 10 Cal. S60 P C. See 
however Vtnkafachdlum Chetty y. Nagaiciia Chetty^ ( 1910 ) 9 I. C. 
773 where Art. 29 was applied. 
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of the order. It was so held in Nemagauda v. Nemagauda 
FareshaA There on a claim by a mortgagee on 
six mortgages, the claim was allowed in respect of 
five of them. After the sale was held the auction- 
purchaser sued for possession oli'ering to redeem 
the mortgages subject to which the sale took place. 

The mortgagor asked for payment of the amount 
due on the sixth mortgage in respect of which the 
claim has been disallowed and though the suit had 
been instituted within a year of the order, it was 
held that the mortgagee could not assert his right in 
defence to that suit. Kanado J. said “ The Judg- 
ment in VelagntJia-71 v. Lak^slunanaj- observes in 
regard to the earlier case, Bailur Kris-hna v* Lak- 
shraana^ that though the suit in that case had been 
brought W'ithin one year allowed to the objector it 
was nevertheless held that the latter could not plead 
his right, though he might have himself brought a 
suit to establish it. Looking at the wording of 
Section 283 (now rule 03) it is plain that the Legis- 
lature intended to provide only one remedy, that of 
a regular suit, to set aside the otherwise conclusive 
effect of the miscellaneous order and it cannot be 
open to the objector to adopt any other altei native 
to get rid of the adverse order.” So when a claim 
is rejected and no suit is instituted within a year to 
declare the claimant’s right, the claimant cannot in 
a suit by the decree-holder for possession of the 
property plead that he was in adverse possession of 
the property at the date of the order-^ 

1. (1807) 22 Bom. CIO. 

2. (1835) 8 Mad. 50G. 

3. (1880) 4 Mad. 302. 

4. Velayuihan v. Lakshmaua, (1S85) 8 Mad. 500, See also 
Aohutay. Maminauu, (1887) 10 Mad. 357. 
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No nce.^ for 
suit if attach- 
meiit is 
with'iuawa 
withia a year. 


Ibrahimbai v. 
Kabiilabn. 


Kashinntb v. 
Ramchandra, 


Where, within a year of that order, the attach- 
ment, against which a claim was preferred and 
disallowed, is raised by payment of the decree- 
amount or is withdrawn by the decree-holder or 
ceases to subsist for any cause, the claimant need 
not file a suit to assert his title within a year of that 
date. In Ibrahimbai v. Kabulahai,^ a claim prefer- 
red against an attachment was disallowed on 14th 
January 1881, but the decree was satisfied by pay- 
ment on *23rd March 1881. The same property 
was again attached by the same decreeTiolder in 
execution of another decree and the claimant’s 
objection was again disallowed on 9th June 1883. 
A suit by the claimant within a year after this latter 
order was in time, because “the second attachment 
is a new and distinct act giving a new cause of 
achon on which the claimant is entitled to a fresh 
inquiry and decision.” In Kashinath v. Ram- 
Chandra^- the plaintiff, mortgagee in possession of 
certain property, applied for the removal of an 
attachnmnt [daced on it by the defendant in execu- 
tion of a decree against a third party. In default of 
[)ayment of court-fees by the defendant the attach- 
ment was removed, but in ignorance of this fact the 
plaintiff’s application was proceeded with and 
ultimately rejected. The plaintiff then brought a 
suit for a declaration of his right, but it was dismis- 
sed, on the ground that the attachment had already 
been removed. Subsequently the defendant placed 
a second attachment on the property, which the 
plaintiff again applied to remove. The defendant 
contended that the plaintiff’s application was barred 
by the proceedings on the first attachment. It was 

1. (1888) 13 Bom. 72 ; Uviesh ChatuUr Roy v . Raja B^dhtbh 

S- n, (1882) 8 Cal. 279. 

2. (1883) 7 Bom. 403. 
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held that the decision on the plaintiff’s first appli- 
cation having no object existing on which to operate, 
the attachment having then been removed, it could 
not properly be regarded as res judicata at all, since 
no one was seriously interested in having it decided 
in a ditferent way ; and that, supposing submission 
to that decision on the part of the [daintiff for a 
certain time could have given it a final effect, there 
had, as a matter of fact, been no such submission, 
the plaintilf having done all that was incumbent on 
him to get the summary in([uiry and orders replaced 
by a formal trial and judgment; and that there w^as 
nothing, therefore, in these proceedings disentitling 
the defendant to oppose the second attachment ; and 
that the second attachment, after the first had been 
removed, was a new and distinct act, giving rise to 
a new cause of action, or complaint, to the plaintilf, 
on which, in any case, he was entitled to a fresh 
enquiry and decision. 

In Gopal Parushottam v- Bai Divali,^ on an Gof<al Parti- 
attachment of property by Gopal, the decree-holder, ^Bai^DP^ali 
a claim by Bai Divali on a purchase of the property 
made on 23rd June 1888, before the date of the 
attachment, was disallowed on 27th September 1888. 

Thereupon the judgment-debtor applied to the 
Court for leave tc sell the land by private contract 
and under such leave Gopal purchased the property 
and withdrew his application for execution on 20th 
November 1888- In a suit by Gopal for an 
injunction against Bai Divali for removal of some 
culverts, Bai Divali asserted her own title under her 
purchase and her contention was upheld. Sargent C. J. 
said ‘‘ When the plaintiff withdrew his attachment, 
the parties were restored to the status (fuo ante. 


1. (1803) 18 Bom. 241, 
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The object of the claim which was preferred by the 
defendant, as contemplated by section 278, C. P. 
Code (now rule 58) was to obtain the removal of the 
attachment and when that attachment was removed 
by the judgment-creditor’s own act on 20th 
November 1888, there was no longer any attach- 
ment or any other proceedings in execution on 
which the order could operate to the prejudice of 
the claimant and therefore no necessity for bringing 
a suit to set aside the order. Under these circum- 
stances, as section 283 C.P. Code (now rule (33) does 
not operate as a bar to the present suit, and the 
defendant’s title to the property, which was acquired 
on 23rd June 1888, is superior to the plaintiff’s 
which was not acquired before November 1888, the 
plaintiff has failed to establish his right to an 
injunction and his claim was therefore rightly 
rejected.”^ 


Where the attachment was withdrawn owing to 

another claim by another person, the first claimant 

whose claim was dismissed is not bound to file a suit 

2 

to set aside the order against him within a year. 
When the same property is attached in execution of 
several decrees and all attachments are raised on a 
successful claim, it is not necessary that each at- 
taching creditor should bring a separate suit. If one 
of the creditors sues and gets rid of the objectors 
claim, he leaves the road open for other parties 
having a lien upon the property; 

A contrary view was taken in Allahabad in 

■ 1 . See also Krishna Prasad Roy v. Bipin BcUary Roy, (1003) 

31 Cal. 228 ; Sadaya Pillai v. AmvriliathaGhy ^ (1910) 34 Ma . 

533 n 

2. Slfhhayya v. Tfufta^AraOiawi, (1917) M.W.N. 851 = 42 I. . 

683. 

3. Chiniamani v. Isivar, (1869) 3 B. L. R. Ap. 122. 
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Jeoni V. Bhagwon Scihai-'^ Tfc wdi'? heUl there th^it 
aa order made on a claim, if contested at all, must 
be contested within one year and after that date 
cannot be questioned and the fact that the decree 
was settled after the order was made has no bearing? 
on the point. 

Apart from this view of the Allahabad High Attachment 
Court, even elsewhere, the raising of the attach- 
ment by payment (or otherwise) more than a year no avail, 
after the order on the claim is of no avail against 
the finality of the order. In Koyyana Chitteratna 
V, Doosy (ravaraimna^ the facts were these : In 
July 1890 the father of the plaintiffs mortgaged 
certain lands to certain parties whose interest is 
now vested in the defendants- In July 1695 the 
father executed and registered a sale deed by which 
he purported to sell the lands in question to the 
plaintiffs, the lands being in [)OSsession of the de- 
fendants under the mortgage of July 1890. In 
Original Suit No 407 of 1895, a suit against the 
father, the lands were attached. The plaintiffs 
preferred a claim to the attached property. This 
claim was rejected by an order dated the 22nd 
February 189() made under section 283 of the Code 
of Civil Procedure. In July 1898 the father pur- 
ported to sell the lands to the defendants. In 
Octjber 1898 when the property was put up for 
sale in execution of the decree in Original Suit No. 

407 of 189^, the late first defendant paid off the 
the amount due under the decree and the attach- 
ment was raised. The plaintiffs then sued to re- 
deem the lands in fjuestion. 

1. (187H) 1 All. 541. 

2. (1900) 29 Mai. 225, expl-iinel in Ponnaka Balarami Reddi 
V. fiazi Mahomed^ (1915) 2G M.Ti.J. 499 = 20 I.C, 532. 
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It was said “ It is not necessary for us to decide 
whether the fact of the money having been paid-off 
by a third party, would be a good ground for distin- 
guishing the present case from the cases to which 
we have referred. We are of opin'on, how'ever, 
that the payment off not having been made within 
a year after the date of the order, the order is con- 
clusive as between the claimants (the plaintiffs) and 
the defendants. To hold otherwise would lead to 
uncertainty of title and would be inconsistent with 
the policy of the legislature in prescribing a short 
period of limitation for suits by parties against 
whom an order has been made in claim proceed- 
ings. To hold that the right of an unsuccessful 
claimant to bring a suit remains in a state of sus- 
pended animation for an indefinite period after the 
expiration of a year from the date of the order 
against him liable to be revived at any moment by 
the payment off of the ainount of the decree, would 
lead to great inconvenience. On the facts of the 
case we are of opinion that the order under section 
283 was conclusive as between the plaintiffs and 
the defendants, and the order of the lower Appeh 
late Court cannot be supported on the ground that 

it was not.” 


The same view was taken in Bihi Alimamt v- 
EhakesicaT Pe^shadC It was said The object of 
such a suit is not to set aside, but lo have the right 
of the claimant in the property established. If the 
unsuccessful party in the claim proceeding fail to 
institute such a suit within the prescribed period of 
limitation, the order becomes conclusive as regards 


1. (1904) 1 G.L.J. 206; Lvckhgd Prea 

Kazec, (1870) 14 W.R. 367 ; Dcdar Pvhsh 
(1873) 18 W.R. 21. 


Dihia V. KhyrooUah 

V. Al-e Ccurcc 
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the rights of the parties to the proceeding and per- 
sons claiming title under them.” 

In Earishanlcar v. Naran Karsan,^ the plain- 
tiff obtained a decree against one Ishvar, and in 
execution attached the property in dispute, 'i'he 
defendants intervened, and obtained an order for 
the removal of the attachment on the 11th August, 
1888. On the J3th August, 1889, the plaintiff’ 
instituted this suit for a declaration that the pro- 
perty belonged to his judgment-debtor iishvar) and 
as such was liable to attachment and sale. The 
defendants pleaded that they had been in possession 
of the property for more than twelve years prior 
to the institution of the suit, and that the suit was, 
therefore, barred. It was held, that the suit being 
brought under section 283 of the Civil Procedure 
Code, 1862, was one to set aside the order of 11th 
August, 1888, directing the removal of the attach- 
ment, and should be determined by ascertaining tlie 
rights of the parties at the date of that order and as 
the defendants had not at that date acquired a title 
to the property by adverse possession fur twelve 
years, the plaintiff was entitled to a decree. 

In Ponun-ka Balarami Reddi v. liaci MalKtined' 
the attachment of the property was objected to 
by three different objectors on different grounds. 
The first objector claimed to be a hona Jide pui- 
chaser before attachment, the second claimed to be 
a mortgagee, while the third claimed that the pro- 
perty had devolved upon him hy survivorshi [) under 
Hindu law. The Court accepted the contention of 
the third objector and held that the grounds relied 

1. (1893) 18 Bom 2G0. Sea also I'asvtfit'n Atmaratn Ji'shi v. 
Eknath lia^krishna Thitf, H9K) 12 Bom. L U. OSO, 

2. (191&) 26 499=26 I.C. 532. 
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upon by the 6rsfc objector were not well-founded. 
But all the same it raised the attachment of the pro- 
perty by one joint order dealing with all objection 
petitions ; It was held that as the order raised the 
attachment, it was not against the first objector and 
that it could not be interpreted as against him 
simply because the Court had expressed an opinion 
that his grounds were not well founded. Tyabji J- 
said “ In so far as any decision of the claims of 
parties other than the judgment-debtor is necessary 
for the continuance of the execution proceedings, 
that decision has to be promptly given by the 
authorities entrusted with the execution proceedings 
in the exercise rather of administrative than judicial 
functions ; and in so far as on their decision the 
execution proceedings are carried out, the parties 
who are affected by their decision have a short 
period of limitation within which that decision 
cn.n be contested. The decisions during the course 
of the execution are necessary for the execution 
proceedings being carried through and it is necessary 
that such proceedings shall not be delayed, nor 
their effect kept in suspense, after they have been 
acted upon. If, however, for any reason the exe 
cution proceedings are not pursued to their end, 
and if the parties are, owing to the arrest of such 
proceeding, left in the same state in which they 
were prior to the attachment, then the whole of the 
proceedings arising out of the attachment, and the 
claim petition are, so to say, wiped out, and the 
petitioner is not concerned with what may have 
been incidentally held with a view to that being 
effected which ultimately was not given effect to, 
though it may be cessation of the attachment and 
the execution proceedings following it were not 
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brought about by circumstances controlled by the 
unsuccessful claimants.” 

The summaty remedy provided by the C. P* 
Code is only an alternative and the claimant’s 
general right of suit is not barred.^ Where a pro- 
perty is attached, a person claiming any interest in 
it is not bound to assert his right by an objection 
to the attachment before the Court of execution; so 
where a judgment-creditor, seeking execution against 
property alleged to be of the judgment-debtor, is 
met with a plea that the property in question is not 
the property of the judgment^debtor, the judgment- 
creditor is not obliged to take proceedings under 
S. 278 and wait until an adverse order is passed in 
those proceedings but may at once institute a regu- 
lar suit for a declaration that the property sought 
to be taken in execution is the property of the 
judgment-debtor.^ The claimant has a right to pay 
up the decretal amount, save the property from sale 
and sue to recover the amount from the person who 
wrongfully attached the property.^ In order that a 
plaintiff, who, after being unsuccessful in the sum- 
mary proceeding, taken by him under S. 278, for 
the purpose of getting the release of an attachment 
issued in a suit in which he was not a party, 
succeeded in a subsequent suit instituted under 

1. Su)bdar Y. Ghasi, (1896) 13 All. 410 ; Rani Indoinati v. 
Jageshar, (190G) 28 All. 644 ; Basw.intappa v. Shidappa, (1834) 9 
Bom. 86 ; Raghidiafii v. Sarosh, (1898) 23 Bom. 266 ; Krishnabhu- 
pati V. Vikrama^ (1894) 18 Marl. 17. 

2. Makbul Fatimay. Lalta Kun'oar, (1907) 4 A.L.J. 574, 

3. Kanhaiya Laly. The National Bank of India Ltd., (1913) 
40 Cal. 598 P.G.; Jtigdeo Naraiu v. Raja Singh, (1888) 15 Cal. 656; 
Baina Sundari v. Adhar Chvnder, (1894) 22 Cal. 28 ; see also Maha- 
raja Shri Jaswantsingjiy. Seer clary of State, (1889) 14 Bom. 299 ; 
Lutchmec Lossy. Secretary of State, (1909) 32 Ma3. 466 ; Tnlsha 
K^inwar v. Jageshar, (190G) 23 All. 563. 
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b. 283, C. P. Code, 1882, in establishing his right 
of property in the goods, might be entitled to full 
indemnity for the wrongful attachment, he was not 
bound to allege and prove that the defendants 
resisted his application under S. 278, maliciously 
and without probable cause. ^ Where a person 
claiming attached property as his pays the decree- 
amount to get the property released, the Court has 
no power to order a refund. If the claimant intended 
to have the summary remedy he must have applied 
and secured a release of the attachment, but not 
having done so, it became obligatory on him to file 
a suit for the purpose of recovering the money*' 

A suit to set aside a summary order passed on 
a claim must be brought by the aggrieved party, 
whether he be the claimant or the decree-holder,” 
within a year from the date of the order. ^ Claims 
founded on mortgages are as much within these 
rules as any other claim. A suit to set aside a 
claim founded on a mortgage is governed by this 
limitation.^ The date of the order is the date on 
which it is signed*' by the executing Court- If an 
appeal or revision is competent, the limitation will 
run fiom the order on appeal or revision, but not if 
otherwise."^ When an api)lication for review is re- 

1. Kissori Mohun Roy v. Harsnhh Das^ (1890) 17 Cal. 430 
P. C. 

2. Varajlal v. Kachiat (189G) 22 Bom. 473. 

3. Baihir V . Lakshmana, (1883) 4 Mad. 30'2 ; Sardharilal 'i . 
Ambika Pershad, (1888) 15 Cal. 521 P.C. ; Ram Niranjan v. 
Khani( Rai, (1920) 57 I.C. 5. 

4. Indian Limitation Act (IX of 1908), Art. 11. 

5. Ponnusami PVlai v. Samu Ainmal, (1916) 31 Jl.L.J. 24/ 

= 38 I.C. 937. 

6. V. Lakshiimany (1873) 10 B.H-C R. 19. 

7. Dayaram v. Govardhandas, (1904) 23 Bom. 4o8 ; Mo 

V. Pallanian^a^ (1915) 27 1. C. 829 ; Vcnugoyal v. Vnvkata Sub- 
bayya, (1915) 28 I.C. 3()7 ; Sardharilal v. Ambika Pershad, (1888) 

15 Cal. at 523 P.C. 
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jected, limitatioa runs from the date of the original 
order only ; if review is granted and after that the 
case is heard and the original order is affirmed, 
time would run from the date of the order of 
affirmation.^ 

Except as provided by the Indian Limitation 
Act, the Court has no discretion to enlarge this 
period of limitation. * 

In Gopal Singh v- (Tunjyat Rai^ an objection 
to attachment was rejected summarily by reason of 
its belated appearance. The plaiutiif then brought 
a regular suit for a declaration, but that suit was 
dismissed for default in December 1914. There 
being no adequate bid for the property, the decree - 
holder in 19T2 withdrew his execution and presented 
a fresh application for sale in 1915 and proclamation 
of sale was made. The plaintitf then brought the 
present suit for the same declaratory relief as in the 
suit of 1912. It was held that the suit was barred 
and that the fresh proclamation of 1915 furnished 
no new cause of action. 

A suit which is otherwise within time may yet 
be barred by the operation of Article 1 1 of the 
Limitation Act.^ For instance, where an order is 
made on a claim declaring that the attached property 
belongs to the joint family or not, the order must 
be challenged by a regular suit within a year,*^ and 
the defeated claimant cannot evade this bar of 
limitation by afterwards suing for his right in the 

1. Vcnugoydl v. V enkatasubbayya, (1915) 28 I.C. 3G7. 

3. But see pec Jenkins G. J. in Dcnjaravi v. Govardhandas, 
(1904) 38 Bom. 458. 

3. (191G) P R. 66 = 35 I.C. 321. 

4. See Mitlkirtilaiidi Poosari v. Sctkuraina Aiyar, (1919) 42 
Mii'l, 425 (audor the ^ladras Survey and Boundaries Act, 1893). 

5. Bailur Krishna v. Ldkshjnana, (1879) 4 Mad. 302. 
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guise of a suit for partition.^ Similarly when a 
claim is disallowed, and no suit is brought within a 
year, the claimant cannot get over the bar by suing 
to set aside the sale, after the sale takes place in 
execution. 2 

Conversely, a suit though brought within a 
year of the order on a claim may yet be barred 
under other provisions of the Limitation Act. If, 
for instance, a person whose title had become 
extinguished by adverse possession prefers a claim 
against attachment of the property and his claim is 
rejected, his suit to establish his title may be barred 
under Article 142 or 144 of the Limitation Act-^ 

In Femraj v. Narayan,"^ S obtained a money 
decree against the sons and heirs of A, and under 
that decree attached a shop as part of A’s estate. N 
(father of A) applied to have the attachment removed 
under section 24G of the Civil Procedure Code (Act 
VIII of 18-j9), alleging that the shop was his. The 
application was rejected, and the shop was sold in 
execution, and bought by P, the defendant. N then 
brought this suit against P (the purchaser) to esta- 
blish his title. It was held that the plaintifi having 
proved his possession at the date of the execution 
sale, it lay upon the defendant (P), who claimed 
the property, to prove a title in himself or in the 

1. V. (1901) 20 Bom. 146. See Chai^ Bckar i 

Lai Kidarnathy (19] 9) 57 I C. 787. 

2. Venkappa v, Chcnhai>appa , (1879) 4 Bom. 21 ; Krishnaii v. 
Bhaskar, (1880)4 Bom. 64; Surnamoyiv. Ashutosh C^swami, (1900) 

2"? Cal. 714. See contra Gcud Ball v. Denonath, (1865) 11 Cal- 673 ; 
and Gopal Clmnder v. Mohesh Chunder. (1683) 9 Cal. 230; 
J^arasm 7 /m v. Appalacharlv, (1888) 12 Mad. 294, under the old law. 

3. Vasudso Abnaram v. Ekncuh, (1910) 35 Bom. 79. See also 
HarnQin Singh v. Kishen Chasid, (1919) 50 l.C. 6. 

4. (1882) 6 Bom. 215. 
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judgment-debtor A, and that, be having failed 
to do this, the plaintitf was entitled to a decree 
declaratory of his right to the property as against 
the defendant. West J. said that “ a person 
in possession of property which is sold in execution 
as that of another, is not called upon, when suing 
to establish his title, to prove his ])roprietorshi [> as 
by an action in Tetn against all the world. It is 
enough if he establishes a good title as against the 
judgment-debtor whose right has been sold ; and 
as he is in possession, that possession in itself 
affords a ground for an assertion of full proprietor- 
ship for the purpose of the suit except so far 
as the right vested in the judgment-debtor can 
be shown affirmatively to contradict or qualify it. 
Possession constitutes an interest requiring affirma- 
tive proof of a superior title on the part of any one 
who seeks to disturb it, and, therefore, where a 
person in possession of property which has been 
sold in execution as being the property of another, 
sues to establish his title to such property, the bur- 
den of proof lies, not U[)on him, but upon the person 
who claims as purchaser at tbe execution sale.” 

The right of suit under rule C3 is not a per- Nature of 
sonal one and a purchaser of the property from the rule 63.*^^*^ 
unsuccessful claimant can institute the action.^ 

A decree-holder has a statutory right to sue under 
this rule in his personal capacity as a decree-holder 
respecting merely his own right to have the pro- 
perty attached under his decree. He is not obliged 
to take the general ground that as against all other 

1. Oancsh V. Kashi, latU, (1903) 26 All. SO (Tbe transfer is 
not altected by section 52 of Transfer of Property Act} ; Adjoodhya v. 

Shcodass, (1880) I C.P.b.R. 3. 
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creditors and all other persons a mortgage or sale is 
to be void.^ 

The statutory right is to establish the right 
which the attaching plaintiff claims in the property 
(i.e.,) to attach it as the property of the defendant 
whenever it is his interest to do so. The fact the 
attachment before judgment effected by him ceases 
to be operative on the dismissal of the suit by 
virtue of Order 3P, rule 9 of the C- P. Code does 
not also cause the suit under order 21, rule 63 to 
abate.^ 

Although an attaching creditor withdraws his 
attachment, though he cannot file a suit under rule 
G3, he can file a suit under Section 42 of the Specific 
Belief Act, for a declaration that the property 
sought to be attached belonged to the judgment- 
debtor.^ Though the attachment ceased by the 
time of the institution of the suit, by the satisfaction 
of the decree, the plaintiff, whose claim was dis- 
allowed, has a good cause of action, in order to 
remove the doubt thiown on his title,"* and it makes 
no difference if the property is in the meantime 
sold in execution of the decree.^ 

Parties to 

suit. 


1, Lok Nath v. Thakar Dis. (1923) 71 I.C. 20 see also Pokkcr 

V, Kunhaviadt (1918) 42 Mad. 143. 

2. Bainastvami CJuity v. Aiagiri Chetty, (1914) 27 I.C. 800. ^ 
3* Chan Tat v. Ma Lnt, (191G) 9 Bur. L. T. 89 = 33 I. C. 124 ; 

Maung Ba v. Lan, (1918) 45 I. C. 972, See also .Viran Baksh v. 

Atra, (19C0) T.R. HI. 

4. knet'Vthy v. Korticl, (1882) 9 Cal. 10. 

5, Mt. Manik v. Lav.ias (1923) 1 Pat. L. R *^1 — 

70 I C. 332 


When the decree- holder brings a suit against a 
successful claimant to establish that certain property 
belongs to the judgment-debtor and that he is en- 
titled to bring it to sale in execution of his decree, 
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the only person against whom he claims relief is 
the successful claimant and to such a suit the judg- 
ment-debtor is not a necessary party. If however 
an unsuccessful claimant seeks for a declaration 
of his right against both the decree-holder and the 
judgment-debtor, the latter is a necessary party to 
his suit. ^ When a claim has been rejected and the 
properties have been sold and purchased by a stran- 
ger, the decree-holder is not a necessary party to 
the claimant’s suit.‘^ To a suit of the claimant 
creditors of the judgment-debtor other than the 
attaching creditor are not necessary parties.® 

A suit under Order *21 rule 63 of the Code is 
essentially a suit for the review of a summary 
decision. The order on the claim is the cause of 
action.^ The words “ the right which the plaintiff 
claims to the property in dispute ” in rule 63 mean 
the right which is claimed in that proceeding in 
respect of the property, that is, the right to have it 
sold or the right to have it released from attach- 
ment. They do not mean the right or title to the 
property. When, therefore, a claimant, being un- 
successful in a claim has got the property released 
from attachment by coming to terms with the 
decree-holder without notice to the judgment- 
debtor, a suit subsequently brought by him against 
the judgment- debtor for recovery of possession is 
not barred under rule 63.-^ 

1. Ghasi Ram v. Uangal Chanda (1905) 28 All. 41 • Jit 
BJiagat v. Sheik, [1901) A.W.N. 14. 

2. Subbaraya Mtidaliar v. Eandasamy, (1923) 70 I. C. 168. 
See Shiboo Narain v. Mudden Ally, (1881) 7 Cal. 608. 

3. Surendranath v. Kiran, (1909) 1 I.G. 428, 

4. Abdul Khadcr v. AH Mcah, (1912) 16 C.W.N. 717 = 14 I C. 

715; Doraisa7m v. Muthusamy, (1904) 27 Mad. 94 ; Veera v 

Karuppa, (1909) 6 M.L.T. 154 = 2 I.C. 980i; Alexander v. Mathura- 
das, (1886) 8 All. 6 P.C. 

5. Morshta Barayal v. Slahi Bux Khan, (1903) 3 C.L.J. 381. 
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The Code of Civil Procedure does not indicate 
the form in which a suit should be brought under 
Order 21, rule 63, but the effect of such a suit is 
clear. Under that rule the party, against whom 
an order under Order 21, rules 59 to 62 is passed, 
may institute a suit to establish the right which he 
claims to the property in dispute, but, subject to 
the result of such suit, if any, the order shall be 
conclusive. The language seems distinctly expres- 
sive. It implies that the order in execution is sub- 
ject to the result of the suit, or, in other words, is 
affected by the decree, whatever it may be, either 
by way of confirmation, modification or reversal. 
Consequently, the effect of a decree affirming the 
right of the intervener to the property attached as 
that of the judgment-debtor has the effect of declar- 
ing the execution proceedings against such property 
to be null and void, and, as if they had never been 
so far as they have transferred possession of the 
property to any one else.^ The bar therefore that 
will arise from inaction for a year after the sum- 
mary order may be reversed by any kind of regular 
action and the form in which the suit is framed is 
immaterial. The suit need not be limited to the 
purpose indicated in rule 68, namely, the estabiish- 
ment of the right denied in execution proceedings. 

The plaintiff is at liberty to pray in the same suit 
for consequential relief to which he may be entitled. 
Where the object of a suit is to establish that the 
property is liable to attachment in execution of the 
plaintiff*s decree to the extent of the defendant s 
interest in it, it must be treated as one falling under 

1 . O, K. Abdula Brothers ^ Co. v. Chotalal Sufiderji ^ Co., 

U.B.R. (1892—1896), Vol. II. 255 ; see also Shiboo v. 

Mudden Ally, (1881) 7 Cal. 608. 

2. Sadii V. Bam, (1891) 16 Bom. 608. 
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this rule. When the right of the defendant in the 
land is an interest in land and is property, a suit by 
the plaintiff to declare his right to recover his decree- 
debt from it, denied by the defendant, will lie under 
Section 42 of Specific Relief Act, 1877, and as the 
Ciyil Procedure Code does not deal with forms of 
suits, ^ the substance and merits of the case should 
be kept in view and not merely the words in the 
plaint, so that the actual form of the suit is of 
little consequence- 

When after the attachment of property, the 
judgment-debtor became an insolvent and the attach- 
ment was raised on the claim of another person, the 
decree-holder has a statutory right of suit to declare 
that the property belonged to his judgment-debtor 
and for such a suit the official assignee is not' a neces- 
sary party after the judgment-debtor’s insolvency." 

Where a decree-holder who had fraudulently 
obtained a decree and improperly purchased the 
property brings a suit under rule 63, the defen- 
dant is entitled to set up the plea that the suit from 
the beginning to the end was a fraud.^ So it is open 
to an attaching decree-holder to plead in defence to 
a suit by the alienee whose claim has been rejected 
that the alienation is a fraudulent one intended to 
defeat or delay the alienor’s creditors,^ 

1. Miranv.Atra, (1900) P.R. Hi; Sardar Dial Singh v 
Beliram, (1897) P.R. 51 ; Raja Ryp Singh v. Rani Baisni, (1884) 
7 All. 1 P.C. ; Sabapadi v. Maung Jn^ L.B.R, (1893—1900) 481* 

Raghvnath v. Sarosh, (1898) 23 Bom. 2G6 ; also Hari Mohan 
Ihirsook, (1885) 12 Cal. 69G. 

2 Aimapvrni v. Subramanian, (1908) 31 Jlad. 347. 

3. Bala Gatiri Vallabha Devar v. Periasami Vdayar^ (1894) 
17 Mad. 389 ; Bama Charan y.-Bagala Charan, (1914) 23 I.C. 755. 

4. Raynaswami Chettiar v. Malappa Reddiar, (1920) 43 Mad 

760 F.B. overruling (1918) 41 Mad. ei2 P.B. ; v. Ali- 

mia, (1912) IG C.W.N. 717 = 14 I.C. 715. 
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P>ur<ien of 

proof. 


Where the claimant fails to establish his claim 
to attached property in summary proceedings, and 
institutes a suit to declare his title, it is on him to 
satisfy the Court that the documents on which he 
bases his title represent a genuine transaction, that 
they are as good as they look and the burden is not 
on the defendant in the first instance to give evi- 
dence of its fraudulent and collusive nature.' Like- 
wise even when it is proved that the claimant was 
in possession at the date of the attachment he must 
show that such possession was in his own right and 
not as trustee for the judgment-debtor.^ So when a 
mortgagee or vendee sues to establish his mortgage 
or sale, it is not sufficient to prove execution and 
registration, for, as against a third party, the 
presumption of consideration does not arise on 
proof of execution and the plaintiff must prove good 

consideration for the conveyance-'’ Conversely when 
the claim of a third person is allowed and the 

attachment is raised and the decree-holder institutes 

a suit for a declaration of the judgment-debtor’s title 
to the attached property, the onus is on him to 


1. Nannhi v. Bhuri, (1908) 30 All. 321 ; Ramnath v. 

an, (1896) 18 All. 369 ; Jamahar v. Askarati. (1915) 22 [ 

= 30 r.C. 355; Rajascthw Mt. Jankcc, (1895) 9 C.P-L.R- ^ t 
7arahlal v. Thagoo Lai, (1912) 22 C.L.J. 380 = 13 I. C. 455 I 
^aghubarx. Kaniz Hussain, (1909) 12 0.C. 74 = 2 I.C. 258; 

Lachmanan, (1908) 4 L.B.R- 228 ; Rama v. Jlalagua, ’ 

Jad. 205; Kalka Prasad v. SUla Baksh, (I9l6) 19 O.C 64 = 351-0. 
27 ‘ Haji Baboo v. Sohhag Chand, {1919) 55 I.C. 752 ; Laiq 
r.Thola Singh, {1910) P.L.R. 47 = 50 I.C. 884 : ^vadhuy 
abit (1919) 63 1-C. 205 ; Laiq Ram v. Thola Singh, (1919) ' 

184 ; Haiee Aboo v. Sobhag Chctn i, (1919) 55 I.C. 752 ; Modadagi 
'^orayya v. Pcroli V^.nkayamma, (1924) 41 M.L.-J. 14; 

.ai V. Yadoroo, (1921) 78 I-C. 837 ; Ml, Svndar v. Babu l 

' N.L.J. 9 ; mila Faiz Ali v. Ht. llarkuar, (1923) Nag. 334 

2. Chokalingam v. Haung Yeik, U.B.R. (1897-1901), H. 2 

3. Mothu Curpan v. Yagappa, L.B.R. (1893-1900}, 333. 
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prove the judgment-debtor’s title at the date of the 
attachment.' 

In a suit by a defeated claimant claiming under 
a transfer from the judgment-debtor the ordinary 
method of establishing the hona fides of transfer is 
to prove that the consideration passed and that 
possession was actually transferred, and this being 
donC) the onus would be shifted on to the contest- 
ing party to show that there was nevertheless an 
intention to defeat creditors.^ The evidence taken 
in the summary proceedings may be admissible on 
certain conditions under section 33 of the Indian 
Evidence Act, but it is not proper to admit the evi- 
dence in the summary case when the deponents 
themselves are available.® 

The true issue in a case under this rule is an Scope of 
issue purely of fact. The Court has to determine 
whether the property sought to be attached was at 
the date of the attachment in the possession of the 
judgment-debtor as his own property or was in the 
possession of some other person in trust for him. 

If that be found against the judgment-debtor the 
plaintiff, the original decree- holder, is entitled to the 
declaration which is sought.^ If therefore an attach- 
ment was raised at the instance of some objectors, 
and a suit was instituted to declare the judgment- 
debtor’s title, the objectors must have completed an 

1. Shekh Adam v. JamnadaSt (1892) 17 Bom. 94 ; Bhagioant 
V. Kedariy (1900) 25 Bom. 20J ; Vasudeo y- Eknaiht (1910) 36 
Bom. 79. But see K. Y, K. M. Ch$tty v. S. JY. V. Z?. Ch$tty^ (1916) 

9 Bur. L. T. 199=34 I.G, 125. 

2. Raghwiath v, Nathu^ (1919) 55 I.O. 72, 

3. Nga Seek v. Nga Pu, (1913) 22 I.G. 676. 

4. Sare}%dratiath v. Kiran^ (1909) 1 I.G. 428; AhduX Kadir 
V. Alimia, (1912) 16 C.W.N. 717 = 14 I.G. 715. See Kishori Mchan 
Y. Earsook, (1885) 12 Cal. 696. 
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adverse possession of twelve years before the date 
of the attachment, so as to enable them to assert 
title in themselves as against the judgment-debtor.^ 
Where in his suit under this rule the claimant 
claims both in form and substance against the 
judgment-debtor a declaration of his title to the 
whole of the property, the title to which is in issue 
in the suit, the decree in such suit, declaring the 
liability or nonliability of the property to attach- 
ment and sale in execution of the creditor's decree, 
must necessarily) unless the suit be decided on the 
ground not involving the question of title, decide and 
determine all questions of title on which the parties 
to the suit could rely so that such decision would 
operate in any further suit between the parties as 
res judicata on those questions of title, though such 
subsequent suit must relate to property not in 
question in the prior suit under rule 63." 

The suit under rule 63 is a mere continuation 
of proceedings in a claim-petition and alienations 
after the order but before suit are affected with Us 
pendens? 

A suit to recover costs, incurred in unsuccess- 
fully objecting to an attachment of property in 
execution of a decree is maintainable, when it is 
shown that the defendant had no colorable justifi- 
cation for attaching the land or for defending the 
application for the removal of the attachment.^ 

Under Order 21 rule 63, C. P. Code 1908, the 
party against whom an order is made— confirming 

1 . Harishanliar v. Naran, (1893) 18 Bom. 260; Vasudeo 
Aimaram Jo&hi v. Eknaik Balkrishna, (1910) 12 Bom. L.K. 956 = 
8I.C. 639. 

3. Dwarka Das v. Kamsshar^ (1895) 17 AU. 69. 

3, Krishnappa v. Abdul Khader^ (1915) 38 Mad. 535. 

4. Palneappa v. Mauyig Shwe Ge., U.B.R. 1904, 1 st Qr. C.P. 
Code, 4, 



CLAIMS AND OBJECTIONS 343 

or vacating the attachment under a decree — may 
institute a suit to establish the right which he 
claims in the property in dispute. Various views 
have been expressed on the valuation of such suits 
and these are thus summarised. 

In Madras a suit by a claimant in possession for 
a declaration that the property attached belonged to 
his family and was not liable to attachment was held 
to be one for declaration with no consequential relief 
and to fall under Article 17, clause iii of the Court- 
Fees Act,^ and a suit by a claimant for a declaration 
of his title to a share in the property attached was 
held to be one to set aside a summary order and to 
fall under Art. 3 7, clause i." 

In Bombay and Lahore a suit under Order 21, 
rule (^8 falls under clause i of Article 17 of 
Schedule II of the Court-Fees Act as one to set 
aside a summary order'^ and an addition of 
a prayer for possession does not make a differ- 
ence.^ In Dayachand v. Hemchandf^ it was said 
that the suit brought to set aside or restore an 
attachment under section 283 of the old Code (now 
Order 21, rule 68) might be regarded, either as a suit 
seeking not only a declaration of the plaintiff’s right, 
but also substantial consequential relief in the setting 
aside or restoration of the attachment so as to fall 
within Section 7 cl. iv (c) or as a suit to set aside a 
summary decision or order under Art. 17 cl. i and 
that the Court-Fees Act being a fiscal enactment it 

1. Na^ainan v. Nilaka7idan, (1881) 4 Mad. 131, 

2. Vithalv. Balkrishna, (1891) 15 Mad. 283. 

3. Sadasivy. Atmaram. (1876) 4 Bom. 535 ; Vithal v, Bal- 
kriskii'i, (1886) 10 Bom. 610 F. B. 

4. Dho-,ido V. Govind, (1884) 9 Bom. 20. 

5. (1880) 4 Bom. 515 F. B. 
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Calcutta, 


was the duty of the Court to treat such suits as 
belonging to the latter class and to impose the 
lower fee as it would press least heavily upon the 
subject.^ A similar view has been taken in the 
Punjab.^ 

In Calcutta it was said that a suit by a defeated 
claimant for a declaration of his title to the property 
fell under Article 1 of Sch. I and was chargeable with 
ad valorem fee and not with the fixed fee under 
Article 17, clause i, because as the learned judges 
thought “ It seems to us that this was a suit where 
consequential relief was asked for.^ It was a suit 
which was brought for the purpose of establishing 
the plaintiff’s right to the property in question and 
with a view to free the property from the attach- 
ment which had been put upon it and to protect it 
from being sold as the property of Mahomed Mirza»”^ 
But the question in these cases was whether a 
fixed fee or an ad valorem fee was payable.^ If 
therefore it is considered, as in the case aforesaid, 
that a consequential relief is meant, then the plaintiff 
can under Section 7 cl. iv (c) put his own valuation 
on his relief and will not be obliged to pay the fee 
on the market-value of the property. 

So a suit for a declaration of the plaintiff’s right 
to property attached, and for possession thereof and 
for perpetual injunction restraining sale thereof iu 
execution, was held maintainable, but such a suit 

1. Bee Dayaram v. Gordhandast (1906) 31 Bom. 73. 

2. Sardar Dial v. Belirani^ (1897) P. R. 61 overruling Kara- 
muddin v. Jetoanlt (1886) P.R. 80. 

3. Mufti Jalahuddcn v. ShohoruVah, (1874) 22 W.R. 422 ; See 
also Bhuroonissa v. Sureenioonissa, (1872) 19 W.R. 17. 

4. Ahmed v. Thcnnast (1886) 13 Gal. 162. 

6. Modhusiidati v. Rakhal Chundert (1887) 15 Cal. 104. 
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was one in which consequential relief was asked for 
and was subject to ad valorem court-fee.^ 

In Allahabad a suit to declare a right to proper- 
ty attached- or to set aside an adverse order passed 
summarily^ falls under clauses iii and i respectively 
of Article 17 and in either case the court-fee pay- 
able is fixed only- But opinion is not uuifoiin 
where a relief for possession of the property* or the 
setting aside of the order ^ is superadded to a prayer 
for declaration. 

In Moti Singh v. Kaunsilla!^ the Full Bench 
observed that the relief against attachment and sale 
would necessarily follow on the making of the 
decree declaring the plaintiff’s title to the property 
in dispute. In laying down the test for determining 
whether a suit brought under section 288 of the 
Code contains one or more declarations, it was said 
It appears to us that where a claimant whose 
objection under S. 278 of the Code of Civil Proce- 
dure has been disallowed brings a suit, and makes 
the judgment-creditor, who was trying to execute 
the decree, the sole defendant to the suit, a claim for 
a declaration that the property under attachment 
was the plaintiff’s property and not liable to attach- 
ment in execution of the decree of tiie defendant is 
a claim for only one declaration, and that for such 
purposes and in such a suit it is immaterial whether 
the claim is that the property is the plaintifi’s and 
not liable to attachment, or that the property is the 

1. Phulkuinari v. Ghanshyam, (1904) 31 Ctil. 511. 

2. Chunia v. iiam Dial, (1877) 1 All. 36. 

3. Fatima v. S'lhharam, (1884J G All. 341. 

4. Ram Prasad v. Sukh Dai, (1830) 2 All. 720 P.Ii. 

.5. Ovhari V. JadainL, (Ih'JS) 2 All. 63; Dihlar \.Narayan, 
(1889) 11 Ail. 365. Sse also O^toche v. Ilaridas, (1880) 2 All. 669. 

6. (1894) 16 All. 308 F.B. 

11-44 


AliababaG. 





346 


TEE LAW OF EXECUTION 


plaintiff’s as against the defendant’s right to attach 
and that the order in attachment should be cancelled. 
When the judgment-creditor is the sole defendant in 
the suit it appears to us that the claim worded in 
either of these ways must be regarded as a claim for 
only one declaration. Where, however, the person 
objecting under S. 278 of the Code brings his suit, 
and makes not only the execution-creditor in the 
attachment proceedings but also the judgment-debtor 
in those proceedings parties to the suit, and asks for 
a declaration of the plaintiff's title to the property 
under attachment as against the judgment-debtor 
and also asks for a declaration in denial of the judg- 
ment-creditor’s right to bring that property to sale 
in execution of the judgment-creditor’s decree, there 
are two substantial declarations asked for. One 
reason which has induced us to come to this latter 
conclusion is that in such a suit where the judgment- 

debtor is one defendant and the judgment-creditor 
is another defendant, the plaintiff might, as against 
the judgment-debtor, be entitled to a decree decla- 
ring his title to the property as against the 
judgment-debtor, and yet, by reason of some repre- 
sentation to the judgment-creditor, such plaintiff 
might be estopped from donying, as against the 
judginont-crcditor, that the property in question was 
the property of the judgment-debtor liable to be sold 
in execution of the decree of the judgment-creditor. 
Tn the last case the rights of the two separate sets of 
defendants would have to be adjudicated upon, and 
declarations, if the plaintiff’s prayer was acceded to, 
given in denial of the right of each defendant, 
whereas in the first case the substantial and only 
question between the plaintiff and the judgment 
creditor, sole defendant, would be the right or 
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absence of right of that judgment-cieditor to bring 
the property in dispute to sale in execution of his 
decree. Where the execution 'Creditor, as the person 
against whom the adverse order in attacluuent \n-o- 
ceedings was made, brings his suit, he need only pay 
one 10 rupees fee if he confines biiuself to asking 
for a simple declaration that as between him and the 
objector he is entitled to bring the propeity in ques- 


tion to sale in execution of his decree. We do nut 
suggest that such a declaration wuuld in every case 
be sufficient without anything else. If however, such 
execution-creditor, plaintiil, ciiooses to ask, for in- 
stance, not only for a decree that he is entitled to 
biing the property to sale, but also for a decree that 
a deed of transfer from the execulion-deblor to the 
objector was void as against him, hy reason cf S. 
of Act Xo. IV of 1882, ho must pay for more than 
one declaration. A prayer, however, in such a suit 
for cancelment of an adverse older in the attach- 
ment proceedings and for a declaration that the 
plaintiff, execution-creditor, is entitled to bring the 
property in dispute to sale is, in our opinion, a claim 
for one and the same declaration ; it is in fact only 
putting the same claim in a different way-” 


In Burma a suit under this rule for a declara- Buima. 
tion only without consequential relief comes under 
cl. i of Article 17.^ 


This variety of opinion on the question of Review of 
court-fees for a suit under Order 21 rule 03 is a be- 
wildering confusion. The right of suit consequent 
on an order passed under rules ( 0 and 01 is the 
creation of the statute aud the nature and object of 

1 . Mamig Po V. Maung Avng, L.B R. (181)3-1000) 139; Xja 
Seek V. Nrja Pu, (1913) U.B.R. 181=^2-2 l.C. G7G. 
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that suit is limited by it : “ the party against whom 
an order is made may institute a suit to establish 
the right tvhich he claims to the property in dispate 
and the order which negatives the right is summary. 
A suit therefore which is instituted to get over the 
effect of the order, to establish the right on which 
the order has thrown a cloud, is on its face meant 
to be declaratory. This special form of a declaratory 
suit is an exception to the rule enacted against 
declaratory suits without consequential relief in the 
Specific Relief Act.^ Where an order has been 
passed under rules 60 and 61 there is a summary 
order to be set aside and the means of questioning 
the order is by a declaration of the right denied by 
it. In such cases, a prayer for a declaration of the 
right so denied or a prayer for setting aside the 
summary order are synonymous and if both these 
reliefs are expresssed in the plaint, it is but a redund- 
ant expression. 

It would therefore be wrong in such cases to 
construe the two reliefs as distinct and as charge" 
able with two fees of Its. 10 each under clauses i 
and iii of this Article 17.^ It would equally be 
wrong to construe the relief to set aside the attach 
ment, or to restore the attachment as a conse- 
quential relief and charge the plaint with a court-fee 
under Section 7 cl- iv (c).^ In such a case Art 17 

1. KrisUnamSoorayijaw. Pathvia Bee, (1906) 29 Had. 107 
P B.; Sivaraman v. Mazing Po, (1902) 1 L.B.R. 1 ; Sabella 

V. Malladi Avpaiina, {19i4)‘16 H.L.T. 300 = 25 l.C. 700; Sahxh By 

V. Lajpat Rai, 10 P.R. 1912=14 l.C. 510. ^ 

2. See Gnizari v. -Jadaun, (1878) 2 All. 63 : Dildar v. l^ara 

yan, (1S89) 11 All. 305. . , , 

3. Ravi Prasad v. Sukh Dai, (1880) 2 All. 720 F. B. , ^ . *■ 

V. Haridas, (1880) 2 All. 869. See also Dayachand v. llemchan , 

(1880) 4 Born. 515. 
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cl* iii, does not come into operation' and the only 
provision applicable is Art. 17 cl. i, which prescribes 
a fee of Bs* 10 for a suit to alter or set aside a 
summary decision, order Ac.- 


In Phul Kiiniari V. Ghan^yam the Privy 

Council may be said to have set the conflict of views 
at rest. There on a claim against attacliment being 
rejected, the claimant instituted a suit for declaration 
of her right to the property and for an injunction 
restraining the decree'bolder from executing liis 
decree. Their Lordships reversed the decision of 
the Court below and said that the suit was one 
under section 283, C.lb Code, 188-2 and for such 
suit the proper fee was payalde under Schedule II, 
Article 17 (i). It was said “ The terms of sub-section 
1 of Article 17 (which they hold to apply) contain 
no reference to value. In like manner the class of 
suits dealing with arbitration awards is couided with 
suits, such as that immediately in question ; awards 
may be of value of Bs. 10 or of value of Bs. 
1,00,000, and yet no distinction is made. In short 
the statute, for good reasons or bad, has dealt with 
certain actions irrespective of value ; and the pre- 
sent action is one of them*” 


Ph'id Kumar i 
V. GJiansyam 
.Uisra. 


It has been held therefore that a plaint in a 
suit of the nature indicated in Order 2i rule 03, 
C. P. Code, 1908 is not chargeable with an ad 
valorem court-fee but with a fixed fee only,"* 
whether the petition was dismissed with or without 


1. See Chiiv.ia v. Rama Dial, (1877) 1 All. 360. 

2. Fatima w. Salcharam, (18S1) G All. 341. 

3. (1007) 36 Cal. 202 P.C. 

4. Ool Asmater v. Uabibulla, (1920) G4 I.G. 49. See also Nja 
Seek V. N(ja Pu, (1913) 22 l.C. 676. 
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Chandra- 

dhari v. 

Tipan 

Prasad. 


investigation,^ though the property had in the 
meantinae been sold in execution.^ 


In Chandradhari v. Tipan Prasad,^ Boe J. 
said “ where a plaintiff asks only for the release of 
his property from attachment after a claim made 
by him in respect of that property has been reject- 
ed, the court-fees payable are to be calculated iu 
accordance with Sch. II Art. 17 (i) and fixed at 
Bs. 10* If the ostensible owner is joined as a party 
to the suit and a suggestion made in the plaint that 
the ostensible owner is iu wrongful possession of 
the property and a prayer made for restoration 
thereto, the court-fee payable on that prayer being 
a prayer for a relief consequential to the declaration, 
must be calculated upon the value of the property 
in accordance with section 7 iv (c) of the Act, If 
the plaintiff is defeated he must again pay court- 
. fees on the value of the property plus Bs* 10 for the 
declaration. But if the plaintiff is successful the 
court-fee to be paid must be regulated by a consi- 
deration of the relief sought in appeal. If the 
attaching creditor only appeals the relief sought is 
against the declaration only. The court-fee payable 
by him would be Bs* 10 only. If the ostensible 
owner appeals the court-fee payable would be the 
court-fee calculated on the value of the property* 

When therefore no summary order has been 
passed, which gave the cause of action, or when 
summary order has been passed, b ut anything nior^ 

1. Satindranath Siva Prasad. (1021) 26 C.W.N. 126-6 

I.C. 613. -f, L T -Q = 

2. ML Maiiik v. Rainjas Agartoala, (1923) 1 Pat. L. • 


70 I.C. 332. 

3. (1917) 43 1.0.071. nPOfilSOMacl. 

4. See also Krishnasjvavii v. Somasundaram, (lyuoj o 

326 P.G. ; Narayana v. Ayyasawi, (1915) 39 Had. 602. 
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than a mero declaration of th(j ri^ht denied or a 
mere annulment of the summary order is asked for. 
the suit would go out at once from the purview of 
Order 21 rule 03 of Civil Procedure (Jode and of 
Art. 17 cl. i of the Court-Fees Act. 

These suits are of two classes: As soon as a statemont 
property is attached, the person, who is aggrieved the law 
by the attachment, is not bound to go to the exe- 
cuting Court by a claim for a summary relief. That 
is only a special and cumulative rem^^dy. Me may 
not care for it and may at once institute a suit for 
the assertion of his title to the property wrongfully 
attached if he can do it under section 42 of the 
Specific Belief Act.^ Secondly, a person whose 
claim is disallowed may not be content with a mere 
relief for a declaration and may choose to add pray- 
ers for partitions possession, injunction and the like. 

In these cases the scope of the suits is not identical 
with that declared by rule 63. The frame of such 
suit must satisfy the requirements of the general 
law such as the Specific Belief Act, and the court- 
fee leviable on it must be governed by the rules c)f 
the Court-Fees Act in suits for mere declaration or 
in suits for declaration coupled with reliefs like 
partition, possession or injunction. 

A suit by an unsuccessful claimant of moveable Valuation for 
property attached in execution of a decree for such 
property or its value is not one ‘ for personal pro- 
perty or the value of such property ’ within the 
meaning of section G of Act XI of 18C5. It is a 
suit for establishment of the plaintiff's right in the 
sense of Order 21, rule 63, C- P. Code as the plain- 
tiff cannot reach the property without putting out 

1. Sundar v. Ohasi, {139G) 18 Ml 410; Raohnncifh v. 

Sarosh, (1898) Bom, 2GG. 



352 


THE LAW OF EXECUTION 


of his way the order of attachrneut, which he could 
only do by establishing his right under this section. 
Such a suit cannot be in the Small Cause Court. ^ 
In Madhiisiidan v- Rakhal Chander^^ it was 
held that “ the amount which is to settle the juris- 
diction of the Court is the amount which is in dis- 
pute and this latter is the amount which the 
execution-creditor will recover if he is successful, 
and the only amount which he would recover, if he 
is successful, will be the amount of his debt, and 
not the value of the property attached, unless the 
two amounts happen to be identical. 

In Dwarka Das v. Kameshai\^ it was held that 
where the array of parties in a suit under Order 21, 
rule 63 is confined to the execution-creditor or his 
representative on the one side and the claimant or 
his representative on the other side, the question to 
be decided is whether the property is liable to at- 
tachment and sale in execution. But when in such 
a suit, the claimant makes the judgment-debtor or 
his representative a part 3 \ the property attached 
must be regarded as the subject-matter of his suit 
and the value of the suit within the meaning of 
sections 19 and 20 of Act XII of 1897 must be the 
value of the property attached, whether such value 
exceeds or is less than the amount sought to be 
realised by the sale of the property in execution of 
the decree. 

In Narayana v. Bhiaroj,^ it was held that a 

1. Godha V. Naik Ram, (1S83) 7 ^11. 152 F.B. see also Shiboo 
Narain y. ?Juddcu Ally, (188l) 7 Cal. G08; Ddkhyani Dchca v. 
Dole Qohind, (1893) 21 Cal. 430 ; Davtul Beg v. Knllapi’d, (188/) H 
I\rad. 264. 

2. (18S7) 15 Cal. 104; Khetrapaly. Mnmtaz, (1915) 38 All. 

72 ; Anandi v. Ram Niranjan, (1918) 40 All. 505. 

3. (1894) 17 All. 69. 

4. (1906) 2 N.L.R. 87. 
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suit by a defeated claimant for a declaration of his 
title to attached property ought for purposes of 
jurisdiciion to be valued according to the value of 
the property, the subject-matter of the suit, and not 
according to the amount of the decree in execution 
of which the attachment was made, if the decree- 
amount is larger than tlie value of the property. 

In a suit for a declaration by the decree-holder 
under this rule where it is found that there was no 
dispute as to title between the judgment-debtor and 
objector and the former was merely pro /orma de- 
fendant, the value of the suit for purposes of juris- 
diction is the amount of the decree.^ But when the 
plaintiff sues for a declaration of his title to pro- 
perty attached in execution of a decree against 
another* both as against the decree-holder and the 
judgment- debtor the value of the suit is the value 
of the property.- 

In dealing with the valuation of the action, the 
Privy Council said “ The value of the action must 
mean the value to the plaintiff. But the value of 
the property might quite well be Bs. 1,000, while 
the execution debt was Bs. 10,000. It is only if 
the execution-debt is less than the value of the pro- 
perty that its amount affects the value of the suit.”^ 

In Nandi Knnu-ar v. hara Niranjan,^ it was 

1 . Bhagivan v Kanshi, (l')H) P.L.R, 253 = 25 I.C. 180. 

2. Sardar v. MHirchand, (1913) P-R. S2 = 1S I.C. 820; Kalin 
Mai V. Shamsuddin, (1913) P.H. 41 = 17 I.C. 190. 

3. Phul Kumari v. GhansJiyam Misra, (1907) 35 Cal. 202 P.C. 
^('.Q iiUo Kar ay ana \ . Ayyasami, (Idlb) 39 Mad. 602 almost holding 
that Krishnasami v. Somasnudara^n, (1900) 30 Mad. 335 P.C. is nob 
good law after Phnl Kumari w.Ghanshyam Misra, (1907) 35 Cal, 
202 P.C. ; Fisher v. Arunachdla, (1908) 19 M.L.J. 230 = 2 I-C. 522 
(not on the amount of the attachment). See also Madukuri Ankamma 
V. Mnvvala Subbayija, (1918) 37 M.L.J. 011=54 I.C. 543. 

4. (1918) 40 All. .505 ; Khetra Pal v. Mumtaz Beganit (1915) 
38 All, 72 ; Dwarka Das v. Kamcshar Prasad^ (1895) 17 All. 69 ; 
Dhan Devi v. Zamurrad Begam^ (1903) 27 All. 440. 

11—45 
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Summarj of 
the law. 


held that in a suit for a declaration that property 
was not liable for attachment, when the value of 
the property was in excess of the amount claimed 
in execution, the valuation of the suit was the 
amount due under the decree and not the value of 
the property. So, in a suit for a declaration that an 
attachment in execution of a decree against the 
judgment-debtor does not affect a mortgage of the 
property in the plaintiff's favour, where the sub- 
sistence of the mortgage is not in dispute, the 
proper valuation for the purpose of jurisdiction is 
not the value of the property but the amount for 
which execution is sought.^ 

Amidst this confusing mass of indefinite opini- 
on, the following appear to be the main principles 
for guidance in valuation ; 

i. If there is no dispute as to title between 
the claimant and the judgment-debtor and the ques- 
tion involved is purely one between the claimant 
and the decree-holder, whether the judgment-debtor 
is made a party to that suit or not, the suit must be 
assessed on the value of the decree or the property, 
whichever is less. 

ii. If the title of the claimant is disputed by 
the judgment-debtor also and the claimant seeks 
for a declaration against him, the suit must be 
assessed on the value of the property only. 

iii. If the decree-holder institutes a suit for 
the confirmation of his attachment, then the value 
of the suit is the amount of the decree or the value 
of the property whichever is less, for the value o 
the action is the value to the plaintiff* 

1. MaduJctiri Ankamvia v. Muvvala Subbayya, (J918) 37 
611=54 l.C. 543, distinguishing Fisher 7. Arunachellam^ (19 

M.L.J. 236 = 3 l.C. 522. 



EQUITABLE EXECUTION 355 


CHAPTER XIX 

Equitable Execution 

Equitable execution— Its origia— \Vhat it is- Manager under C.P, 

Code, 1859— Receiver under the later Codes -Forms of equitable 
execution— Receivers— Appointment of receivers— Consideiatious 

in appointing receivers Property for which receivers may bo ap- 
pointed— Remuneration— Security -Legal status of receiver- 
powers and duties— Management by Collectors-Local Govern- 
ment’s power to make rules— Rules of procedure-ColIector acting 
judicially— Saspension of powers of Courts-Where Court may 
authorise Collector to stay public sale of land— Powers of Collector 

— Procedure in special cases— Notice to decree- holders and clai- 
mants— Ascertainment of assets and liabilities— Notices by District 
Court— Kfiect of decision of Court-Scheme of liquidatiou-Re- 
covery of balance after letting or management— Collector must 
render accounts to Court — Mode of sale — Restrictions on aliena- 
tions-Tho Court of Wards Act-Injunction -Charging order- 
In the case of fund in Court — In the case of partnership-property 
—Distinction between English and Indian Law. 

Equitable execution, as its name indicates, 
was the creation of the Court of Chancery. Before 
the merger of the Courts of Common Law and 
Equity by the Judicature Acts, a person who had 
recovered at law a judgment for a sum of money, 
but who was precluded from reaching his debtor’s 
property by means of a common law writ of execu^ 
tion, was able to obtain satisfaction of his judgment 
by instituting a suit in equity and obtaining therein 
the appointment of a receiver. The relief so 
afforded by the Court of Chancery was not granted 
haphazard, but was strictly confined to cases in 
which the judgment-creditor proved that he had 
exhausted every means of procuring satisfaction of 
his judgment at law, and that the debtor was pos- 
sessed of some particular equitable interest which 


Equitable 
executioD, 
its origin. 
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could only be made available through the medium 
of a Court of Equity.^ As a consequence of this 
rulcj a judgment-creditor who sought to attach in 
equity some interest in land of his debtor was 
obliged to go through the form of suing out a writ 
of elegit, even though he was well aware that the 
debtor possessed nothing upon which the writ could 
operate-- By the Judicature Act, 1873,® the juris- 
diction of the Court of Chancery passed to the High 
Court of Justice,^ and with it, of necessity, the parti- 
cular part thereof which forms the subject-matter of 
the present chapter. Lest, however, there should 
be any doubt upon this head, it is provided by Ord. 
XLII, r. 3, that a judgment for the recovery by or 
payment to any person of money, may be enforce 
by any of the modes by which a judgment or deciee 
for the payment of money of any Court, whose 
jurisdiction was transferred by the principal Act,' 
might have been enforced at the time of the passing 
thereof. Moreover, in case anything in Ord. XL , 
(the Order which deals with the subject of execution) 
might be deemed productive of uncertainty on t is 
point, rule 28 thereof is to the effect that nothing i 
that Order is to take away or curtail any r'g 
theretofore existing to enforce or give effect 

1. Per Jessel, M.R.. bait v. Cooptr, 16 Ch. D. 

A^^lo-Italian Bank y. Davies. 9 Ch. D 275. 

hy V. Waits, 3 Atk, 200; Angell v. Draper , 1 1 ern. 398 - ^ j_ 

Marguis Townshend. 19 Ves. 628 ; Lord Dvtk.^ V. Plaskett. 

Jessel. M.R., in Anglcltalian ^ - 

Keaie v. The Duke of Marlborough. 3 My. 4.- Cr- 10 , 

■Hurst, 1 Coll. N.C. 705 ; Messer v. Boyle, '21 Be.yv. 5 

3 . 36 & 37 Viet. c. 66. 

4. S6G s. 16. egg B.S-C’ 

5. The Judicature Act, 1873 (36 3( ic-i- 

O.LXXIr.l. 
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judgment or order in any manner or against any 
person or property whatsoever.” 

When a judgmenL-cceditor invoked the assis- 
tance of the Court of Chancery to enable him to 
reach property of his debtor beyond the pale of the 
authority of the Courts of Common Law, that Court 
came to his aid by appointing a receiver on his be- 
half ; and the High Court, in virtue of the power 

awards, in the great 
majority of cases, equitable execution by the same 
means, although, as will be seen in the proper place? 
the receiver may now be appointed, up-^n a summary 
application, in the action in which the judgment or 
order to be enforced was recovered or made, with- 
out the necessity of instituting a separate action for 
that purpose.” 

In India the Civil Procedure Code of 1859 

provided for the appointment of a manager or recei- 
ver of attached property. 

” When the property attached shall consist of 
debts due to the party who may be answerable for 
the amount of the decree, or of any lands, houses, 
or other immoveable property, it shall be competent 
to the Court to appoint a manager of the said pro- 
perty, with power to sue for the debts, and to collect 
the rents or other receipts and profits of the land or 
other immovable property, and to execute such 
deeds or instruments in writing as may be necessary 
for the purpose, and to pay and apply such rents, 
profits, or receipts towards the payment of the 
amount of the decree and costs ; or, when the 
property attached shall consist of land, if the judg- 
ment-debtor can satisfy the Court that there is 
reasonable ground to believe that the amount of the 
judgment may be raised by the mortgage of the 


What it is. 


Manager 
under C. P. 
Code, 1869. 
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disposing by 

private sale of a portion of the land, or of any other 
property belonging to the judgment-debtor, it shall 
be competent to the Court, on the application of the 
judgment-debtor, to postpone the sale for such 
period as it may think proper to enable the judg- 
ment-debtor to raise the amount. In any case in 
which a manager shall be appointed under this 
section, such manager sha^be bound to render due 
and proper account of his receipts and disburse- 
ments from time to time as the Court may disect.’ 

The Codes of 1877 and 1882 gave a general 
power for the appointment of receiver. 

Where a receiver is required for the purpose 
not only of receiving rents and profits or of getting 
in outstanding property, but of carrying on or 
superintending a trade or business, he is usually 
called a manager or a receiver and manager though 
the terms are synonymous.^ “ The appointment of 
a manager implies that he has power to deal with 
the property over which he is appointed manager 
and to appropriate the proceeds in a proper manner. 
He is bound to carry on in accordance with the 
general course of business adopted by the particular 
trade, and is the servant and officer of the Court and 
must, upon any question arising as to the character 
or details of the management, be directed by the 
Court which, on appointing a manager of a business 
or undertaking, in effect, assumes the management 
into its own hands. Managers are responsible to 
the Court which appoints them, and no orders of 
any of the parties interested in the business over 

1 . Kerr on Receiveks, 246 ; Orr v. Muiliia, {1893) 17 Mad, 501 
{tc EUferinferid baivest acd recover melvararr) : Short v. Pickcringi 
3K2 6 ^■t.c . US (to manage a millinery shop). 


land, or by letting it on lease, or by 
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which they are appointed managers can interfere 
with this responsibility. The Court will in no case 
assume the management of a business or under- 
taking except with a view to the winding up and 
sale of the business or undertaking. The manage- 
ment is an interim management ; its necessity and 
its justihcation spring out of the jurisdiction to 
liquidate and sell : the business or undertaking is 
managed and continued in order that it may be sold 
as a going concern and with the sale the manage- 
ment ends. A manager may be appointed to carry 
on a private trade or business so as to wind it up 
for the benefit of the parties interested.”^ 

Until after attachment, a manager cannot be 
appointed and after the attachment has been made, 
the Court may proceed to order the sale of the 
property or to appoint a manager or receiver for the 
purpose of liquidating the debt, should that be 
considered to be the best course both for the creditor 
and for the debtor.® 

The Court has full discretion to appoint a 
receiver and to allow a debt to be paid by degrees 
out of the profits of the properties, according to the 
circumstances of the case. It will see whether the 
amount due under the decree is likely to be realised 
within a reasonable time from the profits of the 
attached property, hearing the objections of the 
decree-holder, when he does not assent to this 
course.® 

When an application for appointing a manager 
is made only to put off payment of a debt, the 

1. Kerr on Receivrrs, 24G. 

2. Bunwaree v. Girdharee, (1671) 16 W,R. 273. 

3. Din Dyal v. Ham Haiiun, (1871) 16 W.R. 46. 
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Court will refuse the application.^ The appoint- 
ment of a manager in another suit to satisfy that 
decree is no bar to a judge, on the application of 
another decree-holder, enquiring into the state of the 
property and passing proper orders, should he find 
that the proceeds are insufficient to satisfy all the 
decrees within a reasonable time, causing the decree 
to be executed in the usual way.^ An order 
appointing a manager may be reviewed after some 
time and execution may be ordered in the usual 
course, if there is no possibility of satisfaction of the 
decree within a reasonable period.® A period of six 
months was considered reasonable,^ and one of 
fifteen years or twenty years was not.^ 

Where a judgment-debtor asks for the appoint- 
ment of a manager, he must show that the circum* 
stances are such that the order for which he applied 
would be a reasonable and proper one. He should 
not only show what, is the income of the particular 
property and the amount due under the decree, but 
he should also show whether that income is 
unencumbered and if incumbered, to what extent. 
He cannot ask the Court to make an order with 
respect to one such property before disclosing the 
whole state of his affairs, the extent of his liabilities 
and the means of meeting thera.^ But the existence 
of other properties besides that attached is do 
ground for rejecting the application. To save a 
particular property fr om sale, a judgment-de^ ^ 

1. Ootnm V. Ra7n Sar?m, (1875) 23 W.R. 28/. 

2. Brojendcr v. Kaiiwar, (18G1) 1 W.R. Mis, 15. 

3. Doorga Duti V. Bunwarec, {iSlC) 25 W.R. 33; Bun-wan^ 

V. OirdhareCt (1871) 16 W.R. 273. 

4. Mohmeeinohvn v. Rauikant, (1871) 15 W.R. 3*22. 

5. Rednt< 7 n y. Khaja, (1870) 5 M.H.C.R. 272 , Mohvnt 

Rucha V. Doorga Dvttt (1870) 13 W.R. 453. ^ 

6. Dinobundhoo v. Maciiagktcn^ (1878) 2 C.L.R. 16j. 
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must show the value and condition of other proper- 
ties in his possession and the judge must consider 
how and by what arrangement such a disposal of 
different portions of such property may be made so 
as to avoid the sale of the property already at- 
tached.^ 

The appointment of a manager does not 
supersede an attachment. The object of the appoint- 
ment is for the protection of the estate consistently 
with the security of creditors and it would place the 
creditors in an exceedingly unsafe position if the 
appointment bad the effect of entirely destroying 
that security. * It does not change the property in 
the subject which is attached and affected by it. 
The manager, appointed, so far as he is an officer 
of the Court, is at most the hand of the Court for 
the purpose of carrying out the provisions of the 
Code.^ The property in his hands is therefore 
attachable in execution of any other decree.^ 

Where a decree-holder was authorised to 
receive the rents of the attached property due to the 
debtor, the effect of the order was to constitute the 
decree-holder, receiver under Section 243 of Civil 
Procedure Code of 1859, without the direct inter- 
vention of the Court. On failure therefore of pay- 
ment of rent to such decree-holder after partial 
satisfaction of decree, the proper course for him was 
to file a regular suit as receiver against the 
makuraridar. The attachment being alive, no 
limitation could apply."" 

1. Delkumari v. Ram Lai, (1869) 3 B.L.R. Ap. 107. 

2. Mohabeer v. Collector of Tirhoot, (1870) 13 W.R. 423; 
Bunwari v. Mohabir, (1872) 12 B.L.R. 297 P.C. 

3. John Tiel Co, v. Abdool Hyc^ (1873) 19 W.R. 37. 

4. Ibid. 

5. Radha Kisshore v. Aftab Chundra, (1881) 7 Cal. Gl. 

a— 46 
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Forms of 
equitable 
execution. 


Receivers. 


Appjintment 
of receivers. 


In India the Civil Procedure Code, 1908, re- 
cognises equitable execution as a mode of execution 
and enacts that the Court may on the application of 
the decree-holder order execution of the decree 
“ by appointing a receiver or in such other manner 
as the nature of the relief granted may require.”^ 
In appointing receivers Courts in India have pre- 
cisely the same discretion as Courts in England.^ 
In order to prevent the ends of justice from being 
defeated the Court may, if it is so prescribed, ap- 
point receiver of any property and enforce the 
performance of his duties by attaching and selling 
his property,^ 

The jurisdiction to appoint a receiver by way 
of equitable execution is co-extensive with that 
existing in regard to pending actions.^ Under the 
Civil Procedure Code, 1908, 

(1) Where it appears to the Court to be just 
and convenient, the Court may by order — 

(a) appoint a receiver of any property, whe 

ther before or after decree ; 

(b) remove any person from the possession or 

custody of the property ; 

(c) commit the same to the possession, cus- 

tody or management of the receiver , 

and 

(d) confer upon the receiver all such powers, 

as to bringing and defending suits and 

1. S. 51. See also Shunmujavi v. Moidin^ (iSSoJ 8 Mad. 229, 

Fink V Maharaj Bahadoor , (1899) 2G Cal. 772. 

2. Ramjiw, Saligram^ (1912) 14 CAV.N. 248 = 51-0. 90 , 

Seenec v. Ana^ (1910) 8 I.C. 1191. 

3. C.P.a, S. 94 (d). ^nnoTA- 

4. See Edwards f Co., Ld. v. Picard, (1909) 2 K.B. 903 O.A., 

Aslalt V. Southampton Corporation, (13S0) 10 Cb. D. 113 , o 
V. Millage, (1893) 1 Q.B. 551 C.A. 
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for the realization, management, pro- 
tection, preservation and improvement 
of the property, the collection of the 
rents and profits thereof, the application 
and disposal of such rents and profits, 
and the execution of documents as the 
owner himself has, or such of those 
powers as the Court thinks fit. 

(2) Nothing in this rule shall authorize the 
Court to remove from the possession or custody of 
property any person whom any party lo the suit 
has not a present right so to remove.^ 

In every case in which an application is made 
for the appointment of a receiver by way of equi- 
table execution the Court in determining whether 
it is just or convenient that such appointment 
should be made, must have regard to the amount of 
the debt claimed by the applicant, to the amount 
which may probably be obtained by the receiver, 
and to the probable costs of his appointment and 
may, if it shall so think 6t, direct any inquiries on 
those or other matters before making the appoint- 
ment.^ The same principles will guide Indian 
Courts, subject to such modifications as conditions 
peculiar to India may suggest.^ Before appointing 
a reciever the (^urt must feel that the appointment 
is necessary for the protection of rights or preven- 

and mere convenience or absence of 

1. C.P.C., o. 40 r. 1; Asadali v. Uahomcd, (1910) 43 Cal. 986. 

2. Rules of Sup. Court. Or. 50 r, 15 A. Oicen \\ Homan , 4. 

H.r.. 1032; Baja Ram v. Sheorani, (1910) 7 I.C. 344 ; Pana Seenee 

V. .(4rta, (1910) 8 I.C. 1191 ; Sant Ram v. Ramchand, (1910) 6 I.C. 

659; Sivaonanathamal ArvnaHulam, (1911)21MT>J 821 = 
11 I.C. 87. 

3. Mikanhai v. Dassimal, (1918) 45 I.C. 224. 

4. Ailatt y. Ccrpordtion of Southampton, (1880) 36 Ch. D. 
143 (148) ; Holmes v. Millage, (1893) 1 Q.B. 551 (557). 
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harm will not ba a sufiQcient ground.^ When a 
decree is passed for maintenance and a charge cre- 
ated as securing for its payment on specified pro- 
perty, it is desirable in order to avoid difficulty in 
executing the decree and to avoid a fresh suit in 
default to appoint a receiver by the decree itself 
with directions to take possession of the property in 
default of payment, to sell the same and out of the 
proceeds to pay the allowance.^ As to the person 
to be appointed receiver or the term of his appoint- 
ment the Court has an entire discretion and the 
appellate Court will not lightly interfere with it- 

It is common practice in cases of a small value to 

% 

appoint the judgment-creditor himself as receiver, 
who acts without remuneration and if the Court 
thinks fit without security.^ In England a solicitor 
of the Judgment-creditor is not however appointed 
as receiver.^ 

Where the property is land paying revenue to 
the Government, or land of which the revenue has 
been assigned or redeemed and the Court considers 
that the interests of those concerned will be pro* 
moted by the management of the Collector, the 
Court may, with the consent of the Collectors 
appoint him to be receiver of such property- 

1. Harris v. Beauchamp, (1894) 1 Q.B. 801 ; Srmati 

Beni Madhah, (1883) 5 All. 55fi. 

2. Hemanginee v. Kumoda Chundcr, (1899) 26 a , ’ 

Jubannessa v. iUayduwKSsa, (1913) 17 C.W.N. 531 = 18 1- t 

Shadi V. Anup, (1889) 12 All. 438. 

3. Aiya Nadar v. Tenammal, (1916) 4 L.W. 285 = 35 I. • 

Mikanbai v. Daasimai, (1918) 45 I.C. 224. 

4. Beioett v, Murray, (1835) 54 L.J. Ch. 572, 35 

Bland, (1883) 11 Q.B.D. 711 ; Maanicoll v. Parnelh (1 
W.R. 773 ; In re Thyyanaijaki, (1914) 25 I.C. 602. 

5. See Be Lloyd, (1879) 12 Ch. D. 447 C.A. 

6 . C.B.C., O. 40 r. 5. 
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The appointment of a receiver is necessary 
where there are rights of action or equitable inte- 
rests belonging to the judgment-debtor which it is 
desired to convert into money or when the judg- 
ment-debtor’s right of property or possession is 
substantially disputed or when the garnishee denies 
his indebtedness to the debtor and interposes an 
adverse claim to the property, and also in any other 
cases in which it appears that the judgment-debtor 
has property or an estate or interest therein, whe- 
ther legal or equitable, which ought to be applied 
to the satisfaction of the judgment, but which, for 
some reason, cannot be levied upon and sold under 
execution, as where he has obtained letters patent 
for a valuable invention or owns a seat in a stock 
board. ^ 

A receiver maybe appointed of a legacy or a Property for 
share of residue under a will though unascertained recei- 

o * , ° , vers may be 

in amount, of the separate estate of a married appointeii. 
woman which she was not restrained from antici- 
pating,’*^ of rents and moneys arising from land 
situate out of the jurisdiction,"* of moneys standing 
in another Court to which the judgment-debtor is 
entitled,^ of a bailor s interest in goods bailed, subject 

1. Freeman on Executions, HI. 2-239-40. 

2. MaGiiiGoll V. Parnall, {1SS7) 35 W.R. 113; lie Annkseij, 

(1903) 2 Ch. 727. 

3. Hill V. Cooper, (1893) 2 Q.B. 85 C.A. 20 ; also for income 
accrued due before date of judgmeot, Hood Barrs v. Heriot^ (1896) 

A.C. 174; Re Lumley^ (1896) 2 Ch. 690 C.A ; but not for income 
accrued due after date of judgment, Boliiho Co., v. Gidby, (1905) 

A.C. 98. 

4. MerGantile lnvest7nent ^c. Co, v. River Plate ^c. Co., 

(1892) 2 Cb. 303 ; Jtiggodamba v. Puddomoney^ (1875) 15 B.L.R. 
ijlS , Jairam v. Attnaram, (1880) 4 Bom. 482 ; Bohatni Bai v. 

Harak Chatid, (1914) 11 N L.R. 113 = 13 l.C. 285 ; Tikait Damodar 
V. GaKfJa Ram, (1923) 3 Pat. 339, 

5. Westhead v. Riley, (1883) 25 Ch. D 413. 
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to the bailee’s lien, if any,^ of moneys due in the 
case of a joint tenancy,® of the salary of a public 
servant actually due, but not of salary which is not 
due, when such salary can be assigned,® of a pension 
when alienable/ of a sum arising from commutation 
of an officer’s retired pay,® of the judgment- 
debtor’s reversionary interest in the proceeds of sale 
of realty/ when a debt is payable to two persons 
jointly but the beneficial interest is in the judgment- 
debtor,”' 'or when the garnishee denies the debt, 
and generally where the writ of attachment could 

not be served. 

In the case of a contract of sale of immoveable 
property, a receiver may be appointed for the inter- 
est of the judgment-debtor in the contract, but the 
appointment may be ineffectual, if the contract is 
rescinded.® When there is a simple trust oi 
land for the judgment-debtor it can be reache y 
the ordinary process, but when there are serera 
incumbrances of the equitable interest, the appom 
ment of a receiver is appropriate-^ 

1. Levasscur V. Mason Barrjj, (1891) 2 Q.B. 73 C.A. 

2. Bilh V. Webber, (1901) 17 T.L.R. 513 C.A. 

3. Callen, (1900) 2 I B' ^12 C.A.^ fgV S 
(18821 21 Ch. D. 85 C.A. ; Be il/iraws. (1891) 1 Q B. 5J4 > 

Chnrsi V. A.C. Meik, (1901) 5 C.W.N. sxu. 

4. Mannino v. MJtllins, (1898) 2 I.R. 34 C.A. 

5. Lveas V. Harris, (188l>) 18 Q-® ^ Wnrd (1897) 1 Q-^' 
Price, (1889) 22 Q.B.D. 429 C.A. See also Be Ward, (18J ) 

Tyrrel v. Painlon, (1895) 1 Q-B, 202 C.A. I Ideol 

Bedding Co. v. BoUand, (1907) 2 Ch. 153 ^jaedonaU 

7 O' Donovan Goggin, t/R- Ir- • ' v. 

V. Tacquah Gold Mines Co., (1884) 13 Q ^ tendon Banh, 

Antoni, 11887) 11 Bom. 448 ; Pratap v. Delhi ^ 

(1908) 30 All. 393. nR791 22 WB 2^ , Peazot 'i- 

Jugannath, (1874) 21 W.R. 419 ; Toolsa Goolalo. Bomba J 

Co., (1887) 11 Bom. 448. 

9. Ridovt V. Fowler, (1909) 1 Ch. GoS, 

10. • Wells V. Kilpin, (1874) 18 Eg. 298. 
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Where judgment-debtors were out of jurisdic- 
tion and it was impossible to prove the amount of 
debts due to them in order to found garnishee pro- 
ceedings, the Court appointed a receiver by way of 
equitable execution.^ If a claim is made that 
property has been transferred in fraud of creditors, 
a receiver may be appointed and the appointment 
cannot be assailed on the ground that the creditor 
can himself treat the transfer as void and by a writ 
in defiance of it, for the creditor is not obliged to 
run the risk of such levy.^ 

A receiver appointed in execution may sue for 
contribution on contract^ or for the property of the 
judgment-debtor.'* 

A receiver can be appointed of rents of the 
estate of a deceased person for the purpose of liqui- 
dating debts against that estate and there is nothing 
in the Code to limit the appointment of a receiver 
of rents to a case when the debt to be discharged is 
a debt against the heirs and not against the decree- 
holder of the estate.'' When the decree is against wahf 
property the only method by which the judgment- 
debtor may be compelled to satisfy the claim is by 
the appointment of a receiver. The receiver takes 
charge of the properties, collects the income and 
spends it as an officer of the Court. A portion of 
the income may be applied under the endowment 
and the rest towards the decree. The remedy of 
the trustee who is dispossessed by the receiver is to 

1. Goldschmidt v. Obcrrheinische MetaUcwerke, (1906) 1 K.B 
373 C.A. 

2. Swidaram v. Sankara, (1886) 9 Mad. 334. 

3. Mirza Mahomgd v. Widow of Balmakund, (1874) 2 I, A. 241. 

4. Freeman on Executions, HI. 224. 

0. Mumshi Lai v. Mahomed, (1919) 22 O.C. 94 = 02 I.C. 305. 
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apply to the Court for directions for the application 
of the income.^ 

A mortgage suit does not necessarily terminate 
with the sale and a receiver may be appointed after 
the sale, pending application to set it aside*^ A 
receiver may legally be appointed for executing a 
decree which is one for money only and it is not essen- 
tial that the estate, the rent and profits of which are 
to be realised, should itself be liable to attachment in 
execution. It is not necessarily improper that a 
receiver should be appointed to deal with the rents 
and profits of land assigned to a Hindu widow for 
her maintenance, even if she has no other source of 
income,® but such rents or profits of land assigned 
for maintenance, may not possibly be reached, when 
the grant for maintenance gives no saleable interest 
to the grantee.^ 

Where a receiver had been validly appointed 
on the ground that property was the subject-matter 
of the suit, and it afterwards turned out on appeal 
that the decree only operated against the defendants 
personally, the appellate Court has jurisdiction to 
maintain the receiver as a method of realising the 
decree amount from the judgment-debtor person 


ally-^ . 

If the creditor has abundance of propeity or 

the satisfaction of the decree, which can be reached 

by ordinary process of levy and sale the appointmen 

of a receiver is clearly superfluous and will o 

denied. Ther efore the Court should independe^ 

1. Syed Asad v. Wahidunessa, (1919) 30 C.L.J. 231 

2, Modneshwar v. Mohcviaya, (iPll) 15 C.W.N. 672 = 13 CX. 


487=9 I.C. 1027. 

3. Lahanu v. 


Harakcliand. (1916) 11 N.L.R. 113-31 1.C. 285 


4. See Chapter on Attachment ante. 

&. Kaviasami v. Bainasatni, (1907) 30 Mad. 255. 
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exercise its discretion in appointing a receiver 
before the plaintilf had exhausted his remedies in 
ordinary process. Its action though subject to 
reversal on appeal is not void and the appointment 
cannot be assailed collaterally in an action brought 
by him in his ohicial capacity. ^ 

Nor is it an invariable rule that for equitable 
execution to issue, all other remedies mu=;t be 
unavailable." The several modes prescribed in the 
Code of Civil Procedure for execution of decrees 
are not exclusive of each other. The fact that 
there is other property of the judgment-debtor 
which may be taken in legal execution need not 
deter the court from granting equitable execution 
against property which cannot be reached by legal 
execution,"^ though as a general rule a receiver will 
not be appointed if a method of legal execution is 
available.^ When the mortgagee has other properties 
to proceed against for the realisation of his decree, 
the mere fact that one of the properties became un- 
saleable or the properties would not fetch so niuch 
by forced sale is no ground for appointing a receiver 
for the profits of such unsaleable property*’ and not 
at all for other property of the judgment-debtor.’ 

1. Fueeman on Executions, HI, ■2-241. See Edwards v. 
Edxcards^ (1876) 2 Ch. 291 ; Bhairabchandra v. d><andiramy (1917) 
IG Cal. 70 ; Santram v. Bamchanil, (1910) C I.O. 559. See also 
.Yawa6 Mirzav. Axncr Chand, (1914) 10 O.C. 238 = 21 l.C. 283. 

2. Uilh V. Webber, (1901) 17 T.L.R. 513 C.A. 

3. S. 51. 

4. Willis V. Cooler, (1900) 41 Sol. Jo. 093. 

5. Harris v. BcuchamiJ Cros., (1R94) 1 U.B. 601 C.A. ; Holmes 
V. Millage, (1893) 1 Q.B. 551 O.A.; Edward ^ Co. Ld. v. Vuard\ 
(1909) 2 K.B. 903 C.A. ; Smith v. Cowei , (1873) 0 Q.B.D. 78; 
Hancheshr Dinrioi Bank v. Parkinson, (1889) 22 Q.B.D. 173. 

0. Hnhammad v. Amarchand, (1913) 10 O.C. 238 = 21 l.C. 
283 ; Latajut v. Annnt^ (1890) 23 Cal. 517. 

7. Ibid. Soo Kar tic Nath v. Px,riuintnul, [IbBb] 11 Cal. 490; 
Yesltwant v. Shankar, (1692; 17 Bom. 3S8, 

U-47 
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But when it appeared that the mortgage decree was 
an old one and nothing had been paid since the 
decree and that the mortgaged properties did oot 
afford sufficient security, a receiver was appointed.^ 
Where a decree is passed for sale on a simple mort- 
gage the court has power to appoint a receiver, 
though the personal remedy is barred by limitation 
and the fact that the mortgage being a simple one 
would not entitle the mortgagee to the possession of 
the property and its profits is not in law a bar to 
the appointment.^ 

A receiver will not be appointed of untaxed 
costs,® of future earnings,^ of future allowance of 
maintenance,^ of sums payable purely at the pleasure 
of another person,*" of the judgment-debtor’s pro- 
perty generally,^ or of objects that are exempted from 
attachment under the C. P. Code.® 

Where the judgment-creditor has commenced 
an action to administer the debtor’s estate,® or 
where the amount of the debt is so small as not to 

1. Beni MadUo v. Fransingh, (1912) 15C.L.J, 187 = 14 1*0, 

456. 

2. Vcnkatarajagoi)ala v. Basivi, (1914) 29 M L.J. 457 = 26 
I.G. 986. 

3. Willis V, Cooper t (1900) 44 Sol. Jo. 698 

4. Holmes -v. MillagCt (1893) 1 Q.B. 551 C.A. (earnings of a 
journalist); Hamiltony. Brogden^ (1891) W.N. 36 (director’s fees); 
Cadogan v. Lyric Theatre Ld.^ (1894) 3 Cb. 333 C.A. (Takings of 
a theatre) ; Asad Ali v. Haider AH, (1911) 3a Cal. 13 ; Ranee Anna- 
inirniy. Siva77iinatha, (1911) 34 Jfad. 7. 

5. Palikandyy. Krishnan, (1917), 40 Mad. 302; Padmanand 
y. Ba7naprasad, (1912) 17 C.NV.N. 602 = 17 I.G. 284; Ramdhany, 
Koilasnath, (1869) 4 B.L.R.A.C. 20. 

6. R. y. Lincohishire County Court (1687) 20 Q.B.D. 

167, 

7. Hamilton y, Brogdm, (1891) W.N. 14. 

8. S. 60. 

9. Re Cave (1892) W.N, 142 C.A. ; but see Waddell V. Waddell, 
(1892) P. 226. 
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warrant the expense of an appointment,^ an order 
will not be made. 


The appointment of a person as receiver of the 
property in regard to which no litigation is pending 
in the form of a suit or of execution proceedings is 
entirely without jurisdiction.^ A receiver will not 
be appointed over another receiver, the proper 
order in such case would be to extend the power of 
the receiver already appointed.^ 


A forfeiture clause in a will to take effect when 
a life interest should ‘ belong to or become vested 
in any person other than the life tenant does not 
take effect merely because a receiver of that interest 
is appointed with a direction to pay the income in 
or towards satisfaction of a judgment and costs. 


One, J.L. being the mortgagee of a cotton gin- 
ning factory, obtained a decree for sale on his 
mortgage, but instead of the factory being sold in 
execution of this decree, a receiver was appointed 
for the period of one year by consent of the decree- 
holder. The receiver was to work the factory, 
receive the profits and hand them over to the 
decree-holder. Notwithstanding that no fresh order 
was passed by the executing court, the receiver 
remained in possession of the factory for more than 
two years. He received the profits, hut in accord- 
ance with the local practice of the trade made them 


1. I. V. K. (1884) W.N. G3. 

2. Chatideshwar v, Bishcsioar, (1020) Pat, 231 ; Marulasidda 
V, Siddfilinga, (1910) 7 I.C, 16. 

3. Valle V. O'Reilly, (1824) 1 Hog. 199. Sco Miinshi Lai v. 
Mahomed, (1919) 22 O.G. 194 = 52 I.C. 305. 

4. r?t rc nf'aiimoui, (1910) 103 L.T. 124 ; In r« Pails, (1893) 
1 Q.B. G48 (GGl). Semble, that if a creditor, being appointed receiver 
in person had collected and retained money under the order, the forfei- 
ture clause might have taken eSect, 
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over to a certain association for the collection and 
distribution of the profits of cotton-ginning factories. 
Meanwhile the mortgagor became insolvent, and 
creditors holding simple money decrees against him 
proceeded to attach the profits of the factory in the 
hands of the association, and the profits were 
divided rateably between these creditors* The 
mortgagee then sued to recover the profits of the 
factory earned whilst the receiver had been in 
charge, making defendants, the receiver originally 
appointed by the Court, the creditors of the insol- 
vent mortgagor and the receiver in insolvency. 
It was held that the appointment of the original 
receiver having been made with the consent of 
the decree-holder and the judgment-debtor was not 
made without jurisdiction, that the profits of the 
factory for the year for which the receiver was 
appointed were assignable entirely to the satisfaction 
of the mortgage decree, and that the suit as against 
the receiver in insolvency was not barred by either 
section 1(3 or section 22 of the Provincial Insol- 
vency Act, 1907.^ 

An assignee for value of a debt has priority 
over a person who subsequently obtains an order for 
a receiver by way of equitable execution over such 
debt, although such order was obtained before 
notice given to the debtor.^ 

A receiver is an officer of the Court and the 
fund in his hands comes within Or. 21 r. 52,^ No 
attachment can be made of such fund, without the 

1. Jlmnkoo Lai v. Peary Lai, (1917) 39 All. 204, distinguish- 
ing. larc Patts, (1893) 1 Q.B. 648 (661) and Croshaw v. Lyndhurst 
Ship Co., (1897) 2 Ch. 154. 

2. Re Bristow, (1906) 2 l.R. 215. 

3. Sen Brereton v. Edwards, (1888) 21 Q. B. D. 226 ; Re 
Cardus, (1883) W\N. 17 ; Rani Dchendra Bala v. Bobu Chandra- 
sekhar, (1916) 1 Pat. L.J. 449 = 35 I.C. 589. 
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previous leave of Court, and if made cannot be 
recognised by the Courts nor can attachment be 
made in anticipation of money expected to reach 
the receiver’s hands for the attachment will apply 
only to money actually in his hands.’ The rule 
that the position of a receiver may not be disturbed 
without leave, dees not apply, so far as a third per- 
son is concerned until a receiver is actually appoint- 
ed and is in possession. Until the appointment has 
been perfected and the receiver is in actual posses- 
sion, a creditor is not debarred from proceeding to 
execution.® Property in the hands of a receiver is 
exempt from judicial process and the purchaser of 
such property at an execution sale buys at his peril, 
for the sale made under an execution issued by an- 
other Court, when the property is in the hands of a 
receiver appointed by a Court, may be cancelled by 
an appropriate process*"^ 

The Court may by general or special order fix 
the amount to be paid as remuneration tor the ser- 
vices of the receiver.^ 


RemuneiM 

tion. 


Every receiver so appointed shall 
(rt) furnish such security (if any) as the Court Security, 
thinks fit, duly to account for what he 
shall receive in respect of the property : 

1. ’MeOtammed v. Mahommed^ (1894) 21 Cal. 85 ; Khan v. 

(1892) IG Bom. 577 ; Saraic/iaiirZra v. Ainirvahshara, (1911) 

15 W.N. 025 = 11 l.C. 187 (leave may bo obtained after the attach- 
ment of money in the hands of receiver.) 

2. Tulasi Y. Balabhai, (1893) 22 Bom. 39 ; Tiruvengadiah v. 
Thrivengadiah, (L9M) 2G M L.J. 364 = 24 I.G. 617 ; see also Umabai 

Y. Amirtrao, (1914) 39 Bom. SO (35). 

3. Kanailal y. Manoo Bai, (1919) 23 C. W.N. 952 = 61 l.C. 

394. 

4. Livinia Ashton v. Madabmoni Dasi, (1910) 11 C.L.J. 489 = 

5 l.C. 390. 

5. O.P.C., 0. 40 r. 4. 
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ib) submit; his accounts at such periods and 
in such form as the Court directs : 

(c) pay the amount due from him as the 
Court directs ; and 

id) be responsible for any loss occasioned to 
the property by his wilful default or 
gross negligence.^ 

Where a receiver — 

(a) fails to submit his accounts at such periods 
and in such form as the Court directs, 
or, 

(2>) fails to pay the amount due from him as 
the Court directs, or 

(c) occasions loss to the property by his wilful 
default or gross negligence, 

the Court may direct his property to be attached 
and may sell such property, and may apply the 
proceeds to make good any amount found to be due 
from him or any loss occasioned by him, and 
shall pay the balance (if any) to the receiver.^ 

In cases in which a receivers appointed at the 
instance of the judgment-creditor, misappropriated 
money collected by him, the decree is not satisfied 
pro tanto, but the estate must bear the loss, as 
between the parties to the suit, the receiver’s liabi- 
lity notwithstanding.^ 

The receiver’s title is not complete until he 
has given the security, if any, ordered by the Court,^ 

1. IbidTd. 

2, Ibid. 4. 

3, Or V. MtUhiah, (1893) 17 Mad. 501, affirmed (1897) 20 
Mad. 224 F.B. 

4. Edwards v. Edwards^ (1876) 2 Ch. D, 291 C A. ; Redotd v. 
Fowler, {190i) 2 Ch. 93 C.A. ; Srzjurasa v. KesJiop-asad, {1911) 
i4C.lj.J. 489 = 12 I.C. 745. 
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but when security is given, his title relates back to 
the date of his appointment.^ The title of a judg- 
ment-creditor to money or goods in the hands of a 
receiver accrues from the date of the order of ap- 
pointment.2 An order appointing a receiver in exe- 
cution has priority over a subsequent charging 

order.® 

Where by consent of parties a person is Appeal, 
appointed receiver to take charge of certain proper- 
ties in the execution of a decree, if the creditor asks 
for the discharge of the receiver and the application 
is refused, the order is one relating to execution 
within the meaning of S. 47 and is appealable- 
An appeal lies from an order granting or refusing 
the appointment of a receiver," but not to the Privy 
Council.® Where a receiver is appointed in a suit 
by A against B of B’s properties and C, claiming to 
be in possession of the properties under an agree- 
ment with B, objects to the appointment of the 
receiver and his objection is disallowed, the order is 
appealable, though C is not a party to the suit. 
According to the High Court of Madras, an order 
that a receiver be appointed without naming the 
receiver and adjourning the application for ap- 
pointing a person as the receiver, is appealable, 

1. Levassciir v. Mason ^ Barry ^ (189 L) 2 Q.B. 73 (80) C. A. 

2. Ibid. 

3. Re Anglesey, (1003) 2 Ch. 727. 

4. Rameshwar v. Hitendrat (1918) 3 Pafc. L.J. 513 = 46 I C. 

655. 

5. C.P.C., O. 43 r. 1 (s). Miini Lai v. Jagannath, (1916) 33 
I.C. 735 ; Khagendra v. Shashaddhar, (1904) 31 Cal. 496 ; Curscfji 
V. Oangaram, (1915) 17 Bom. L.R. 680= 30 I.C. 545. 

6. Chandi Dutt v. Ptidmamind, (1805) 22 Cal. 928. 

7. Hudson v. Morgan, (1909) 36 Cal. 713 ; Agabcg v. i>nndari, 

(1918) 3 Pat. L.J. 573 = 48 I.C. 133. See also hider Deo v. Gawri 
Shankary (1918) Pat. 138 = 45 I.C. 177. 

8. Palniappa v. Palniappa, (1910) 40 Mad. 18. 
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but according to the High Courts of Calcutta, 
Bombay and Allahabad,^ it is not. No appeal lies 
from an order of Court granting directions in passing 
receiver’s accounts,^ or from an order declaring the 
receiver liable in respect of a sum of money, unless 
the order includes a direction for the attachment of 
his property.^ 

“ The Local Government may, with the 
previous sanction of the Governor-General in 
Council, declare, by notification in the local official 
Gazette, that in any local area the execution of 
decrees in cases in which a Court has ordered any 
immoveable property to be sold, or the execution of 
any particular kind of such decrees, or the execution 
of decrees ordering the sale of any particular kind 
of, or interest in, immoveable property, shall be 
transferred to the Collector.”’^ 

]. ‘‘The Local Government may make rules 
consistent with the aforesaid provisions : — 

(a) for the transmission of the decree from the 

Court to the Collector, and for regulating 
the procedure of the Collector and his 
subordinates in executing the same and 
for retransmitting the decree from the 
Collector to the Court ; 

(b) conferring upon the Collector or any 

gazetted subordinate of the Collector all 
or any of th^ powers which the Court 
might exercise in the execution of the 

1. Bamii v. A' 07 /iau. (1914) 13 A.L.J. 79=27 I.C, 646 ; 
Narhadashankcr V. Ki'valdas^ (19J6) 17 Bom. L R. 510 = 29I.C. 
504 ; Ui^cndra v. Bhvi^endra^ (1010) 13 C.B.J. 157 = 91.0. 5S2, 

2. Keshobaii v. McGrtgcr , (190S) 35 Cal. 568, 

3. Ganesh Lai v. Kumar, (1919) 4 I'at, L.J. 636 = 54 1.0. 207, 

4. S. 68. 
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decree if the execution thereof had not 
been transferred to the Collector ; 

(c) providing for orders made by the Collector 
or any gazetted subordinate of the 
Collector, or orders made on appeal 
with respect to such orders, being subject 
to appeal to, and revision by, superior 
revenue-authorities as nearly as may be 
as the orders made by the Court, or 
orders made on appeal with respect to 
such orders, would be subject to appeal 
to, and revision by, appellate or revisional 
Courts under this Code or other law for 
the time being in force if the decree 
had not been transferred to the Collector. 

2. A power conferred by rules made under 
sub-section ( 1 ) upon the Collector or any gazetted 
subordinate of the Collector, or upon any appellate 
or revisional authority, shall not be exerciseable by 
the Court or by any Court in exercise of any 
appellate or revisional jurisdiction which it has with 
respect to decrees or orders of the Court. 

** In executing a decree transferred to the Collector 
Collector under section 68 the Collector and his “aai^fauy, 
subordinates shall be deemed to be acting judi- 
cially."^ 

A notification by the Local Government that in 
any local area, the execution of decrees shall be 
transferred to the Collector ousts the jurisdiction 
of the Civil Courts so far as regards the execution of 
decrees,^ so that after such notification, the Court 

1. C.P.G., S. 70 ( = Uld Code, .S. 3-20). See Farhat-un-Jnssa y , 

Sundari Prasad, (1920) 18 A L.J. 124 = 54 I.C. bOl 

2. C.P.C., S. 71 [=01d Code, S. 320 (5).] 

3. Snkhdeo v. Sheo Ghulam, (18S2) 4 All- 382 ; Bardco v. 

Musammat Narbadi, (1909) 5 N.L.R. 121 = 3 I.C. 572 ; Janardhan 
V. Uamduindra, (1918) 4G I.C, 885. 

U— 48 
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transferring the decree has no power to give leave 
to the decree-holder to bid/ or to postpone the 
sale.^ or even to record satisfaction of the decree.^ 

9 

But it is doubtful if a Court can recall a case 
sent up to the Collector.** But the payment of the 
proceeds of a decree is entirely within the juris- 
diction of the Court which orders execution. So in 
the case of a decree transferred for execution to the 
Collector, the Collector holds the proceeds in 
execution thereof at the disposal of the Court and is 
bound to distribute the money in accordance with 
any order for rateable distribution passed by that 
Court. ^ 

These sections take away the jurisdiction only of 
the Court which transmitted the decree for execu- 
tion, and not of any other Court.^ 

Any order made by the Collector, if ultva 
vires, is liable to be set aside by a regular suit.^ 
Therefore, in the absence of a rule by the Local 
Government empowering the Collector to set aside a 
sale under Order 21 rule 89 or rule 90 or on 
the ground of fraud,® the auction-i)urchaser can 
institute a suit for a declaration that the sale was 
valid and that the order setting it aside is inopera- 

1. ShriJiUoas v . Jagadevappa, (1918) 42 Bom. G21. 

2 Datdat v. Jugal Kishorc, (1900) 22 All. 108, 

3. iluhammad v. Payag, (1894) 16 An..238 ; Khusalchand v. 

Nandravi, (1911) 35 Born. 516. 

4. Mahadaji v. Hari, (1883) 7 Bom. 332 ; Bargovan v. Htra, 
(1884) 8 Bom. 301 ; Madho Prasad v. Batisa, (1883) 5 All. 314. 

5. JJapesri Lai v. Deokinaiidaa , (1893) 16 All. 1. 

6. Shia^n Behari v. Bap Kishore, (189S) 20 All. 379. 

?! Ganpatramv. Isaac, (1891) 15 Bom. 322; Bai Avithiv. 
Madhav, (1891) 15 Bom. 694 ; Uathuradas v. Panhalal, (1894) 1 
Bom. 216 ; Narayanv. Bastdkhan, (1899) 23 Bom. 531; 
Chunilal, (1907) 31 Bom. 207 ; Shco Prasad v. Muhammad, {189^} 
25 All. 167. See also Mathuii v. Koitdaji, (1905) 7 Bom. L.R. 263. 

8. Sadho V. Abhcnandaii, (1904) 26 All, 101, 
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tive.^ But the Collector can always cancel his own 
order of postponement of the sale.^ The Court, froni 
which a decree has been transleired to the Collector 
for execution, can therewith also exercise its poweis 
to set aside sale on the ground of deposit, fraud or 
material irregularity, or want of saleable interest, 
though the Collector has no such power unless it is 
specially conferred on him by the rules.^ Like- 
wise has the Court the power to restore an applicant 
to possession under Order 21 rule 101 , from which he 
has been ousted by the order of the Collector, for 
obstructing delivery to a purchaser at the Collector s 
sale.^ It is provided specifically that an appeal from 
the order of the Collector shall lie to such authorities 
as the Local Government may by rules prescribe 
and in the absence of rules prescribing an appeal 
to the High Court no appeal to the High Court lies/' 
Nor is an order made by the Collector sanctioning 
prosecution of a party under section 476 Cr* P. 
Code subject to the revision by the High Court, as it 
is an order passed by him as a Revenue Court/ 

“Where in any local area in which no declara- 
tion under section 08 is in force the property attach- 
ed consists of land or of a share in land, and the 
Collector represents to the Court that the public sale 
of the land or share is objectionable and that satis- 
faction of the decree may be made within a 
reasonable period by a temporary alienation of the 
land or share, the Court may authorize the Collector 

1. See aUo S/iiaiJi jKe/iari V. Ritp KishorCy (1398) 20 All. 379. 

2. Wazir Ali v. Janki PrasacU (190fi) 28 Ail, G71. 

3. Pitay. Chunilal, (1906) 31 Bom. 207. See Shantmurti v. 
Karayanay (1922) 45 Bom. 1132. 

4. Arjnn v. Krishnajiy (1913) 38 Bom C73. 

5. Manchefji v. Thakiirdas, (1906) 7 Bom. L.R. 682. 

G. Emi>. V. Asharji Laly (1917) 39 All. 91 ; Einiy. v. Bhajan 
(1915) 37 All. 334. 


Where Court 
may authorise 
Collector to 
st.iy public 
sale of land. 
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to provide tor such Scitisfaction in the tuanuer 
recommended by him instead of proceeding to a sale 
of the land or share. In ever^ such case the provi- 
sions of sections 69 to 71 and of any rules made in 
pursuance thereof shall apply so far as they are 
applicable.”^ 

This section does not require the Collector to 
submit a detailed scheme when he makes a repre- 
sentation to prevent a sale, and the Court should 
give the Collector an authority in general terms.^ 
The scheme for satisfaction of the decree proposed 
by the Collector must provide for such satisfaction 
within a reasonable period by the temporary aliena- 
tion or management of the land, and when the 
Collector does not submit the scheme the Court 
ought to pass orders for the sale*^ 


Under this section the Collector has power to 
make a proposal for temporary alienation of land 
notwithstanding the provisions of section 16 of the 
Punjab Alienation of Land Act-’^ For sale of re- 
venue-paying land, sanction of revenue authority is 
unnecessary." The Court is not bound to accept the 
Collector’s recommendation which is purely an 

administrative function,' much less in deference to 

the opinion of a superior judge who fo rwards the 

l7”c.I^rsr7'2 (=OWCode, S. 320). See Ram Rattaa v. 


Datcir Kuary (1919) 52 l.C. 3oG. 

2. Darya Singh v. Mahtah, (IS91) P.R '25 

3. Jai Bhagioan v. Buali Daksh, (190C) P.R- G3. 

4. Saleh Mahomed v. Mehar Singhy (1919) P. R. 1 = 51 . • 

399- Sain Dittaw Nnr Ahmed, 4 Iah.lj.3. 470 = 74 


Barkat liai V. Visri Kha<i, (1018) P.b.B. G9 = 4C l.C. 801 ; 

Lola KishofC V. Iskar Singh, (1013) P.R- 89 = 19 I-C- 4' • 

6 Huro Prosad V. Knli Pramd. (lS8i) 9 Cal. 290 ; Sarda, n 
v.-RamUaltan, (1920)1 Lah. 102 ■, aunnndiWxmzl v. Hitstom] , 

(1915) P.L.R. 9 = 27 l.C. 630. 
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Collector’s recommeadation.^ But before accepting 
the Collector’s views, the Court is bound to hear 
any objections adduced by the decree-holder.- 

“ Where the execution of a decree has been 
transferred to the Collector under section 18, he 
luav («) proceed as the Court would proceed when 
the sale of immoveable property is postponed in 
order to enable the judgment-debtor to raise the 
amount of the decree ; or (h) raise the amount of 
the decree by letting in perpetuity, or for a term, on 
payment of a premium, or by mortgaging the 
whole or any part of the property ordered to be 
sold ; or (c) sell the property ordered to be sold or 
so much thereof as may be necessary.’ ^ 

After a Civil Court passes a decree for joint 
possession of a revenue-paying estate, the Collector 
not only has to make allotment but to complete the 
partition by delivery of possession and he fails to 
exercise a jurisdiction vested in him by law if he 
refers the parties to the Civil Court for this purpose. 
After allotment the parties cannot claim to be joint 
owners of the property though the partition pro- 
ceedings are not completed according to law '’ 

When a decree is transferred to the Collector 
for execution he can send back the papers, if he fails 
inellecliug a sale of the property. For good reasons 
the Court which passed the decree can also send 
back the papers to the Collector without a fresh 


1. MnUTa Persh^idv. Ram Virshad^ (1873} G N.W.P. 33 ; Hum 
Proscul V. Kali Prosai, (1382) 9 Cal. 290- 

2. Huro Prosad v, Knli Prosad, (1882) 9 Cal. 290. 

3. G.P.C., Sch. Ill, r. I ( = 01d Code, S. 321). The prodco lings 


n these rules are in the tjuisi*ins>lvency proeeeliags, IV'. H. 

Peachy v. /lis/icu Das, (1903) P.Tj R Gi. 

4. Munwav Ali v. Taiyabalij {1920} 5G 1.0. SO G. 
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application for execution. In this case the Court 
enforces what it has alreaily ordered.^ 

“ Where the execution of a decree, not being a 
decree ordering the sale of immoveable property in 
pursuance of a contract specifically affecting the 
same, but being a decree for the payment of money 
in satisfaction of which the Court has ordered the 
sale of immoveable property, has been so transferred, 
the Collector, if after such inquiry as he thinks 
necessary, he has reason to believe that all the liabi- 
lities of the judgment-debtor can be discharged 
without a sale of the whole of his available immo- 
veable property, may proceed as hereinafter 
provided.”^ 

** (1) In any such case as is referred to in para- 
graph 2, the Collector shall publish a notice, allowing 
a period of sixty days from the date of its publication 
for compliance and calling upon 

(a) every person holding a decree for the pay- 
ment of money against the judgment- 
debtor capable of execution by sale of 
his immoveable property and which 
such decree-holder desires to have so 
executed, and every holder of a de- 
cree for the payment of money in 
execution of which proceedings for the 
sale of such property are pending, to 
produce before the Collector a copy of 
the decree, and a certificate from the 
Court which passed or is executing the 
same, declaring the amount recoverable 
thereunder ; 


1. Satgur Prasad v. P^j Kishore LaU (1920) 42 All. 152. 

2. C.P.C., Sell. Ill, r. 2 ( = 01d Code, S. 322). 
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(h) every person having any claim on the said 
propert}^ to submit to the Collector a 
statement of such claim, and to produce 
the documents (if any) by which it is 

evidenced. 


(2) Such notice shall be published by being 
affixed on a conspicuous part of the court-house of 
the Court which made the original order for sale, 
and in such other places (if any) as the Collector 
thinks fit ; and where the address of any such 
decree-holder or claimant is knov/n, a copy of the 
notice shall be sent to him by post or otherwise. 


Where the Collector acting under this provision 
called upon every person who had a claim on the 
property of the judgment-debtor to submit a state- 
ment thereof and in pursuance of the authority 
vested in him satisfied the claims madej it was not 
competent to a person who had not made the state- 
ment required to claim to set aside the arrangement 


made by the Collector.^ 

“{]) Upon the expiration of the said period, 
the Collector shall appoint a day for hearing any 
representations which the judgment-debtor and the 
decree-holders or claimants (if any) may desire to 
make, and for holding such inquiry as he may deem 
necessary for informing himself as to the nature 
and extent of such decrees and claims and of the 
judgment-debtor’s immoveable property, and may, 
from time to time adjourn such hearing and 
inquiry. 


(2) Where there is no dispute as to the fact or 
extent of the liability of the judgment-debtor to any 


1. C.P.C., Sch. in, r. 3 (=01d Code, S. 322 A). 

2. Mahamed Scrajyddin v. Mt* Atain LJi, (18S9) 4 C. P. L. R. 

118 . 


Ascertainment 
of assets and 
liabilities. 


4 
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of the decrees or claims of which the Collector is 
informed, or as to the relative priorities of such 
decrees or claims, or as to the liability of any such 
property for the satisfaction of such decrees or 
claims, the Collector shall draw up a statement, 
specifying the amount to be recovered for the dis- 
charge of such decrees, the order in which such 
decrees and claims are to be satisfied, and the im- 
moveable property available for that purpose. 

(3) Where any such dispute arises, the Col- 
lector shall refer the same, with a statement thereof 
and his owm opinion thereon to the Court which 
made the original order for sale, and shall, pending 
the reference, stay proceedings relating to the sub- 
ject thereof. The Court shall dispose of the dispute 
if the matter thereof is within its jurisdiction, or 
transmit the case to a competent Court for disposal, 
and the final decision shall be conimunicated to the 
Collector, w’ho shall then draw up a statement as 
above provided in accordance with such decision/’^ 

“ The Collector may, instead of himself issuing 
the notices and holding the inquiry required by 
paragiaphs 3 and 4, draw uj) a statement specifying 
the circumstances of the judgment-debtor and of 
his immoveable property so far as they are known 
to the Collector or appear in the records of his 
office, and forward such statement to the District 
Court ; and such Court shall thereupon issue the 
notices, hold the inquiry and draw up the statement 
required by paragraphs 3 and 4 and transmit such 
statement to the Collector.”" 

1. C.P.C., Sch. Ill, r. 4 (=^01d Code, S. 32‘2 B). Hee Girdhar 
Das V, CoUiCtor of Ghasiiur,' {ISdG) A.W.N 69. 

2. Ibid., r. 5 ( = 01d Code, S. 322 C). 
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“ The decision by the 
arising under paragraph 4 or 
between the parties thereto, 
be appealable as a decree. 


Court of any dispute meet ot 

... aerif>ion of 
paragraph 5 snail, as cnurt. 

have the force of and 


“ (1) Where the amount to be recovered and 
the property available have been determined as 
provided in paragraph 4 or paragraph 5, the Col- 

lector may — 

(a) if it appears that the amount cannot be 
recovered without the sale of the whole 


of the property available, proceed to sell 


such property ; or 

(b) if it appears that the amount with inte- 
rest (if any) in accordance with the 
decree, and when not decreed, with 
interest (if any) at such rate as he thinks 
reasonable, may be recovered without 
such sale, raise such amount and inter- 
rest (notwithstanding the original order 


for sale) — 

(i) by letting in perpetuity or for a term, 

on payment of a premium, the whole 
or any part of the said property ; or 

(ii) by mortgaging the whole or any part of 

such property ; or 

(iii) by selling part of such property ; or 

(iv) by letting on farm, or managing by him- 

self or another the whole or any part 
of such property for any term not 
exceeding twenty years from the date 
of the order of sale ; or 


(v) partly by one of such modes, and partly 
by another or others of such modes. 

A. G.P.C., Sch. Ill, r G C = 01d Code, S. 322 D)T 

U-49 
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(•2) Foi' the purpose of managing the whole or 
any part of such property? the Collector may 
exercise all the powers of its owner. 

(3) For the purpose of improving the saleable 
value of the property available or any part thereof, 
or rendering it more suitable for letting or mana- 
ging, or for preserving the property from sale in 
satisfaction of an incumbrance, the Collector may 
discharge the claim of any incumbrancer which 
has become payable or compound the claim of any 
incumbrancer whether it has become payable or 
not, and, for the purpose of providing funds to 
effect such discharge or composition, may mortgage, 
let or sell any portion of the property which he 
deems sufficient. If any dispute arises as to the 
amount due on any incumbrance with which the 
Collector proposes to deal under this clause, he 
may institute a suit in the proper Court, either in 
his own name or the name of the judgment-debtor, 
to have an account taken, or he may agree to refer 
such dispute to the decision of two arbitrators, one 
to be chosen by each party, or of an umpire to be 
named by such arbitrators. 

(4) In proceeding under this paragraph the 
Collector shall be subject to such rules consistent 
with this Act as may, from time to time, be made 
in this behalf by the Local Government.”^ 

Under clause (1) (b) aforesaid, the Collect u- has 
to take into account the whole decretal amount 
with interest. That includes not merely interest up 
to the date of the application but also interest which 
runs according to the decree up to the date of pa} 
ment, in spite of an omis sion by the decree-holder 

1. C.P.C , Soh. Ill, r. 7 (=01d Code, S. 323). 
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to mention in his application the claim for further 
interest. The Collector cannot return the decree 
as satisfied till the whole amount including ^interest 
up to the date of satisfaction has been paid.^ 


" Where, on the expiration of the letting or 
management under paragraph 7, the amount to he 
recovered has not been realised, the Collector .shall 
notify the fact in writing to the judgment-debtor or 
bis representative in interest, stating at the same 
time that, if the balance necessary to make up the 
said amount is not paid to the Collector within six 
weeks from the date of such notice, he will proceed 
to sell the whole or a sufhcient part of the said 
property; and, if on the expiration of the said six 
weeks the said balance is not so paid, the Collector 
shall sell such property or part accordingl} . 


R€cov\ry of 
balance after 
letting or 
management. 


*'(1) The Collector shall, frotu time to time, Co^lkctor to 

render to the Court which tnade the original order accounts to 
for sale an account of all monies which come to Court, 
his hands and of all charges incurred by him in the 


exercise and performance of the powers and duties 
conferred and imposed on him under the provisions 
of this schedule, and shall hold the balance at the 

disposal of the Court.® 


(2) Such charges shall include all debts and 
liabilities from time to time due to the Government 
in respect of the property or any pOii’t thereof, the 
rent (if any) from time to time due to a superior 
holder in respect of such property or part, and, if 
the Collector so directs, the expenses of any wit- 
nesses summoned by him. 

1. Bh-urchaiid Hancraj v, Vira Champa, (1913) 37 Bom. 32. 

2. C P.C., Sch. Ill, r. 8 ( = 01cl Code. S. 321). 

3. Jugraj v. Kiscan Singh, (1888) 3 C.P.L.R. 117. 
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(3) Tbe balance shall be applied by the Court — 

(a) in providing for the maintenance of such 

members of tbe judgment-debtor’s 
family (if any) as are entitled to be 
maintained out of the income of the 
property, to such amount in the case of 
each member as the Court thinks fit ; 
and 

(b) where the Collector has proceeded under 

paragraph 1, in satisfaction of tbe origi- 
nal decree in execution of which tbe 
Couit ordered the sale of immoveable 
property, or otherwise as the Court 
mav under section 73 direct ; or 

(r) where ihe Collector has proceeded under 
paragraph 2, — 

(i) in ]\eeping down Lbo inteiest on incuin- 
1 -ranees on the property ; 

(ii) Where the judgment-debtor has no 
other sufficient means of subsistence, 
in pioviding for his subsistence to 
such amount as tbe Court thinks fit ; 
and 

(iii) in discharging rateably the claims of 
original decree-holder and any other 
decree-holders who have complied 
with tbe said notice, and whose claims 
were included in the amount ordered 
to be recovered. 

4. No other holder of a decree for the pay- 
ment of money shall be entitled to be paid out of 
such property or balince until the decree-holders 
who have obtained such order have been satisfied, 
and the residue (if any) shall be paid to the judg- 
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ment-debfcor oi* such otbei’ person as the Court 
directs/*^ 

The Collector, though he is bound to render 
accounts to the Court, cannot be compelled to give 
up the account books, nor is he bound to deposit 
the balance, if any, in Court.' 

“ Where the Collector sells any property under Mode o£ sale, 
this schedule he shall put it up to public auction in 
one or more lots, as he thinks fit) and may 

(a) fix a reasonable reserved price for each 
lot ; 

{h} adjourn the sale for a reasonable time 
whenever, for reasons to be recorded, 
he deems the adjournment necessary 
for the purpose of obtaining a fair price 
fur the property ; 

U’) buy in the property offered for sale, and 
re-sell the same by public auction or 
private contract as he thinks fit.”^ 

“(1) 8o long as the Collector can exercise or Rostriutions 

° - - .. 0“ aliena- 

perform in respect of the judgment-debtor s nu- tioos. 
moveable property) or any part thereof, any of the 
powers or duties conferred or imposed on him by 
paragraphs 1 to 10, the judgment-debtor or his 
representative in interest shall be incompetent to 
mortgage, charge, lease or alienate such property or 
part except with the written permission of the 
Collector, nor shall any Civil Court issue any pro- 
cess against such property or part in execution of a 
decree for the payment of money. 

During the same period no Civil Court 
shall issue any process of execution either against 

1. C.P.C., Soh. in. r. 9 (=01d CoOeTs. 324 A). 

•2. RvpaJi V. Kahjan, (1904) G Bom. L R, 825. 

a. C.V.C., Sch. Ill, r. 10 (-.Old Code, S. 325). 
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the judgment-debtor or his property in respect of 
any decree for the satisfaction whereof provision 
has been made by the Collector under paragraph 7. 

(3) The same period shall be excluded in calcu- 
lating the period of limitation applicable to the 
execution of any decree affected by the provisions 
of this paragraph in respect of any remedy of which 
the decree-holder has been temporarily deprived.**^ 

“ Where the property of which the sale has 
been ordered is situate in more districts than one, 
the powers and duties conferred and imposed on 
the Collector by paragraphs 1 to 10 shall be exer- 
cised and performed by such one of the Collectors 
of the said districts as the Local Government may 
by general rule or special order direct.”^ 

“ In exercising the pow’ers conferred on 
him by paragraphs 1 to 10 the Collector shall have 
the powers of a Civil Court to compel the atten- 
dance of parties and witnesses and the production 
of documents.’*® 

It is the business of the Collector to provide 
for the satisfaction of the decree and during the 
period of his management, no execution can issue 
against the property under his control.'* But he 
has no jurisdiction to determine whether the decree 
is satisfied or not.-^^ The Collector's powers under 
Para 31 do net come to an end as soon as the pro- 
perty is sold by auction and fetches more than the 
decretal amount. They exist at least till the con- 

1. C.P.C., Sch. HI, r. 11 ( = 01d Code, S 335 A). 

2. r. 12(=--01dCode. S. 325B). 

3. Ibid., r. 13 (=OId Code, S. 325 C). 

4. Girdhar v. Ear Shankar, (189S) 20 All. 303. See also 
larhaf-^ n nissa v. Su7idari, {1920) 18 A.L,J. 124 = 54 I.C. 801. 

5. Blmrchand v. Viracha^nitakachar^ (1013) 37 Bom. 32. 
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firmation of the sale.^ If an objection has been 
raised as to a sale by a Collector, his powers to con- 
firm the sale are suspended and he must refer the 
objector to the Civil Court. A purchaser’s suit to 
establish his title to the property sold is not barred 
by S. 47 of the Code.^ 


The object of Sch. Ill, para 11 is to protect 
the debtor as far as possible from the risk of losing 
his property wholly or for all time and mere attach- 
ment before judgment cannot defeat that object, foi 
by such attachment alone the property is not ex- 
posed to the risk of such loss. Attachment before 
judgment is not a process in execution of a decree, 
for at the time of attachment there is no decree and 
no process that could be issued in execution of the 
same and consequently an attachment before judg- 
ment is not prohibited by Sch. Ill, para 11 C. P. 

Code.^ 


An alienation by the judgment-debtor during 
the management of the Collector without his con- 
sent is absolutely void, and not merely as against 
the Collector and those claiming under him,* though 
that consent may validly be signified even after the 
execution of the deed, l.)ut before its registration. 
If the alienation during such period by the judg- 
ment-debtor is invalid the alienee cannot get posses- 


1. Hahdco V. KrisUti'ijii IG N.L.R, 191 — 60 I.C, SlO. 

*2. Bahoant Dans v. Umabai Sha'-ikir [1921) 45 B>m. 

812. 

3. Bansilal v, Sitaram, (1922) Nag. 23?=G8 I.C. 188. 

4. Gauri Shankar v. Chianuiniya, (1918) 4G Cal. 13) P.C. , 
Murray v. Murat Singh^ (1908) 3 N.Tj.R, 171 ; Chandan Bcil V. 
Muhammad IB^ssain, (1899) P.R, 42; Motiram v. Asaravi, (1919) 
53 I.C. 776 (transferer himself can question it). The contr.xry Vicw 
taken in Magniravi V. Bakubai, {]012) 3G Bom. 510 aiul Ganga 
Prasad v. Ganga Baksh, (1907) 29 All. 415 is no longer law. 

5. Parwat v. Rimji, (1918) 45 I.C. 240 
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sioD, though he may be entitled to damages.^ 
While a decree is under execution by the Collector 
it is illegal for a Civil Court to issue process against 
the property and this illegality is not cured by the 
mere fact that subsequently the Collector ceased to 
have charge of the execution-proceedings. The 
permission of the Collector for a mortgage by the 
judgment-debtor need not take the form of a certifi- 
cate under 0. 21, E* 83 C. P. Code. It is enough 
if the Collector knows of the mortgage and gives 
sanction to it in writing.^ 

The word Mncompetenb ’ in the section is to 
be read in the exact and plain sense that the word 
implies.^ The incompetency does not extend to the 
lessee from the Collector, An alienation by such 
lessee would be binding upon him for the term of 
the lease even though the lease may contain condi- 
tions making the transfer voidable at the instance 
of the lessor. The alienation contemplated is one 
intended to take effect at once and does not include 
a testmentary disposition.^ A party seeking to avoid 
the alienation must show that on the date of trans- 
fer the Collector was exercising powers under the 
Code and the decree was still unsatisfied. The in- 
competency under the section relates to the period 
during which the Collector is executing the decree. 
If by lease of property he has satisfied the decretal 
amount, the judgment-debtor may sell the property 
subject to the lease.^ 

1. Seth Jaidayal v. Bam Sahac, (1889) 17 Cal. 432. 

2. Sheikh Mahomed Mmaffar Ali v. Bhaywati Prasad Singh, 

(1922) 8 OXJ. 358=66 T.C. 642. 

3. Gauri Shankar v. Chinmmiya, (1918) 46 Cal 183 P.C. ; 

Motiram v. Bam Gopal, (1919) 53 T.C. 776. 

4. Muhammad Sayed v. Muhammad Ismail, (1911) 33 All. 

233# 

5. Sonba v. Gxnesha, (1912) 8 N.L.K. 182 = 17 I,C. 887. 
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But when once the deciee-hoUer intimates to 

the Collector that his decree has been satisfied by 
the judgment-debtor, the Collector’s powers cease, 
because the very foundation of them consisting in 
the fact of a decree which is alive and capable of 
execution has disappeared and after such adjust- 
ment is certified, any alienation made is not in- 
valid.^ 

If during the pendency of execution before the 
Collector, the judgment-debtor sold his property 
privately and the purchaser having satisfied the 
decree put in a petition for satisfaction in the Civil 
Court, but the Collector sold the property subse- 
quently, the remedy of the private purchaser is to 
apply to set aside the sale under section 47 C. P. 
Code and not to institute a separate suit and that 
application is to be made to the Civil Court and not 

to the Collector/'^ 

The period during which the property is under 
the Collector should be excluded from the period of 
limitation applicable to proceedings in execution." 
The period during which execution proceedings are 
pending before the Collector can be excluded only 
in cases where a provision has been made under 
Sch. Ill, para 7, for the satisfaction of the decree 
and where the decree-holder has in consequence 
been temporarily deprived of his remedy. Where 
no such provision is made for the payment of a 
decree, the mere fact that the Collector is taking 
steps to satisfy another decree-holder who had 
attached the same property is no ground for exclud- 

1 . Kushalchand v. (1911) 35 Bom. 516. 

2. Sadlio Chatidhri v. Abhenandan^ (1903) 26 All. 101. 

3. Oirdhar Das v. Har Shankar, (1898) 20 All. 383; Shj,am 

Kdran V. The Collector of Benates, 11 A.I^.-T. 1140 — 52 r.G. 

742. 
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Tqo Court) of 
Wards Act. 


ing time.^ The words “ period of limitation ” in 
para 11 (3) apply to the restrictions placed upon 
the right of a decree-holder to take out execution of 
his decree both by the Act and S. 48, C. P. Oode.^ 

The Madras Courts of Wards Act^ enacts : 

“(1) In the case of any specified ward of the 
Court, the Local Government may, with the previous 
sanction of the Governor General in Council, declare 
by notification in the official Gazette that execution 
of decrees passed by Civil Courts, which are capable 
of execution by sale of any immoveable property of 
such ward, or which in pursuance of a contract 
specifically affecting any such immoveable property 
order the sale of the same, whether such decrees be 
passed prior to such notification or subsequent 
thereto, shall be transferred to the Collector of the 
district in which such property or any portion 
thereof is situate and rescind such notification: 
Provided that when a portion only of a decree 
passed by a Civil Court is of the description afore- 
said, such portion alone shall be transmitted to the 
Collector for execution. 

(2) The Local Government may also notwith- 
standing anything contained in the Code of Civil 

1. Bhaurao v. Lahanu^ (1921) 6d I.C. 865. 

2. Mohammad Abdul Karim Y, Nawal Shigh, (1910) 13 O.C. 
303=8 I.C. 377 ; Shyam Karan v. The Collector of Benarest (1919) 
42 All. 118 ; see Vol.I. 384, 482. 

3. Madras Act. I of 1902, ss. 45-47. See algo Boogal Court of 

Wards Act (IX of 1879) ; Omdkanta iScn v. Uiralal Roy, (1916) 20 
C.W.N. 863=34 I.C. 86 ; Bombay Court of Wards Acb (I of 1905) ; 
Punjab Court of Wards Act (II of 1903), Ss. 26, 31 ; Balwant Singh 
V. Maliindar Singh, (1914) P.W.R. 23 = 49 I.C. 476; Dy. Commis- 
sioner, Amritsar v. BallamaX, (1914) P,B. 3=53 I.C, 635 ; Dy, 
Commissioner , Amritsar, v. Mahit\dar Singh, (1914) P.R. 2=58 I.C. 
631 ; U. P. Court of Wards Act (III of 1899) ; Lai Singh v. Collector 
of Etah, (1914) 36 All. 331 ; AH v. Chmint Lai, (1911)^ 33 

All. 791 ; Sdnktha Jprasad v. Rxja Krishna Dai, (l9l4) 23 I.C. 6u3. 
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Procedure prescribe rules for the transmission of 
the decree from the Civil Court to the Collector, 
and for regulating the procedure of the Collector in 
executing the same, and for re-transmitting the 
decree from the Collector to the Civil Court. 

(3) Buies under this section may confer upon 
the Collector or any gazetted subordinate of the 
Collector all or any of the powers which a Civil 
Court might exercise in the execution of the decree 
if the execution thereof had not been transferred 
to the Collector, including the powers of the Civil 
Court under sections 294 and 312 of the Code of 
Civil Procedure and may provide for orders passed 
by the Collector or any gazetted subordinate of the 
Collector or orders passed on appeal with respect 
to such orders, being subject to appeal to and revision 
by superior revenue authorities as nearly as may be 
as the orders passed by the Civil Court, or orders 
passed on appeal with respect to such orders, would 
be subject to appeal to and revision by appellate or 
revisional civil Courts under the Code of Civil 
Procedure or other law for the time being in force 
if the decree had not been transferred to the 
Collector. 

4 

(4) A power conferred by the rules upon the 
Collector, or any gazetted subordinate of the Col- 
lector, or upon any appellate or revisional authority, 
shall not be exerciseable bv the civil Court which 
passed the transferred decree or by any civil Court 
in exercise of any appellate or revisional jurisdic- 
tion which it has with respect to decrees or orders 
of the aforesaid civil Court. 

(5) In executing a decree transferred to the 
Collector under this section the Collector shall be 
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lojnnction. 


deemed to be acting judicially within the meaning 
of the Judicial Officers Protection Act. 1850.'' 

‘‘When the Collector, to whom the execution of 
any decree has been transferred under section 45, is 
also the Collector who has to discharge the other 
functions of a Collector under this Act in respect of 
the ward against whom such decree has to be 
executed, the Local Government shall appoint some 
other person by name or virtue of his office to 
exercise the functions of a Collector under this Act 
in respect of such ward other than the execution of 
the decrees transferred to him. 

The Board of Revenue may authorize the 
person so appointed to exercise all or any of the 
powers conferred on a revenue-officer in charge of a 
division by sub-section (2) of section 16 of the Madras 
Proprietary Estates' Village Service Act 1894. 

The provisions of sections 821, 322, 322A, 
322B. 322C, 322D, 323, 324, 324A, 325, 325A, 
325C of the Code of Civil Procedure, shall, subject 
to the provisions of this Act and to such rules as 
may be prescribed by the Local Government under 
section 45, be applicable as far as may be to the 
execution of decrees transferred under section 45,"^ 

An injunction may be granted in aid of equit- 
able execution.^ An injunction will be granted to 
restrain a divorced husband, against whom an order 
for alimony has been passed, from advancing 
marriage settlement fund in favour of children,^ to 

1. Umade Rajaha v. Ranga Bhupala, (1910) 21 M. L. J. 464 
= 7 I.C. 860. 

2. Thornton v. Finch, (1864) 4 Gift'. 515. 

3. Oliver v. Lowther, (1330) 28 W.R. 381 ; GilU-t y.Gillet, 

(1889) 14 P.D. 168. 
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restrain payment of legacy to 


husband in 


a claim 


against hirn for maintenance,^ and to restrain the 
judgment-debtor from recovering costs payable to 
him out of fund in Court." An ex parte injunction 


restraining any dealing with the property may he 


granted until the return of notice ordered on the 
application for the appointment of a receiver, but 
not in the absence of proof of danger that the 


property will be made away wuth by the judgment- 


debtor.^ 


A charging order is a mode of equitable Charging 
execution. It is the method by which stocks or 
shares or fund in Court are made available to satisfy 
a judgment or order under the Judgments Act, 

1838. If the judgment-debtor has any joint stock, 
funds or annuities or any stock or shares of or in 
any public company in England (whether incorpo- 
rated or not) standing in his name in his owm right 
or in the name of any person in trust for him, the 
Court may on the application of a judgment-creditor 
order that such stock, funds, annuities or shares or 
such of them or such part thereof respectively as he 
thinks fit, shall stand charged with the payment of 
the amount due or to become due under the judg- 
ment or order and interest thereon.^ 


In England charging orders therefore rank 
inter se in priority according to the dates of the 
respective orders nisi-'^ The charging order when 
made confers upon the judgment-creditor the same 


1. Archer v. Archer, (1880) W.N. C6 ; Btdlus v. Bidlus, (1910) 
102 L.T. 329. 

'J. Weslhead v. Riky, (1883) 25 Ch. P. 413. 

3. Llmjds* Bank Ld. v. Medway Upi>6r Navigation Co,, (1905) 
2 K.B. 359 C.A. 

4. 1 and 2 Viet. c. 110, S. 14 ; R.S.C., 0. 46. 

5. 1 and 2 Viet. c. 110, S. 14. 
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Attachment 
of fund in 
Court, 


remedies, as if the judgment-debtor has made a 
valid and effective charge in favour of the judgment- 
creditor,^ but a judgment-creditor cannot by obtain- 
ing a charging order on a fund in Court acquire 
priority over a previous mortgagee of the fund who 
has obtained no order,^ When there are several 
creditors they will rank in the same order as any 
other incumbrancers of a fund.® 

This provision is not copied in India. ‘*Where 
the property to be attached is in the custody of any 
Court or public officer, the attachment shall be 
made by a notice to such Court or officer, requesting 
that such property, and any interest or dividend 
becoming payable thereon, may be held subject to 
the further orders of the Court from which the 
notice is issued; Provided that, where such property 
is in the custody of a Court, any question of title or 
priority arising between the decree-holder and any 
other person, not being the judgment-debtor, claim- 
ing to be interested in such property by virtue of 
any assignment, attachment or otherwise, shall be 
determined by such Court. 

That is, the property is attached and must be 
held subject to the further orders of the Court. 
Attachment merely prohibits dealing by the judg- 
ment-debtor and does not confer any title on the 
attaching creditor.'’* It would therefore follow that 
when a fund in Court is attached by several decree- 

1. Ibid^Be Leavesley, (1891) 2 Ch. 1 C.A. ; R.S.O.. O, 46. 

2. Be Bell, (1886) 34 W.R. 363 ; Cole v. Eley, (1894) 2 Q.B 
350 C.A. 

3. Edwards on Execution, 345. 

4. O.P.C., O. 21, r. 52. See also Chapter on Tershnation of 
Execution yost. 

5. Baghunath v. Sundar, (1914) 42 Cal. 72 P.C. : Fredericks. 
Uadongoyal, (1902) 29 Cal. 428 P. C. See for more authorities 

Chapter on Attachment [contd.) swpra. 
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holders they have equal rights in respect of it and 
must share in it rateably. This view has not how- 
ever been uniformly accepted in Indian courts. 


In Thakuvdas V* Joseplit^ the Calcutta High 
Court took this view and said that an order of 
Court under 0. ‘21. r- 52 cannot confer any priority 
upon the person at whose instance the order was 
passed, since it amounts at most to an injunction 
restraining any dealing with the fund (see form 21, 
Ap. E of Sch. I of the Code) and merely renders 
(s, 64) any payment to the judgment-debtor, contrary 
to the attachment thereby effected, void against all 
claims enforceable under the attachment and in 
such a case the fund in Court must be distributed 
according to equity and good conscience on the 
principle followed by the Court in the administration 
of the assets of a deceased person or insolvent, that 
is, rateably amongst the creditors who have put in 


TJiakurdas 
V. Joseph. 


claims thereto. 


In Madras where the contrary view is taken, it 
formerly said that when a fund in Court is attached, 
it would not be ‘assets held by* that Court within the 
meaning of S. 73, C. P. Code and that the attach- 
ments take effect in respect of it in order of time.- 
“The general principle is this, that a person who is 
diligent enough to invoke the aid of the Court in 
satisfaction of his decree should not be kept out of 
his rights because others have not been equally 
diligent in seeking their redress. The only restric- 
tion on his rights, is that if before he sets the 

1. fl9l7) 41 Cal. 107‘i ; Katum Sahiba v. Hajee Badska, 
(1913) 33 Ma4. 221 (225) ; SanJcaralinga v. Kandasamif (1907) 30 
Mad. 41G ; Thirviyan V. Lakshmana, (1917) -^1 Mad, GIG. 

2. 'Thinivenrjadiaiv. Tiruvc.tgaiiah, (1013) 2G M.L.J. 3G4 — 
•21 I.C. G17. 
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process of the Court in motion to realise the assets 
others have applied for executionj he should share 
the realised assets with those other applicants*^’' 

In Visvanathan Chetti v. Arunachalan Chetti,“ 
the question referred to the Full Bench was “ Whe- 
ther money deposited in Court to the credit of the 
judgment-debtor before any decree-holder applies in 
execution to have it paid in satisfaction of his decree 
should be dealt with on a system of priority when 
several decree-holders afterwards come in and apply 
to have it attached or whether it should be rateably 
distributed among them.” Wallis C.J., with whom 
the four other Judges agreed} said that the claim of 
creditors must be judged by the provisions of S. 73, 
C.P. Code and explained it thus; The section 
which is now rule 52 prescribes a form of attach- 
ment for property which is “ in the custody of a 
Court or any public officer ” and “ under the attach- 
ment is to be held subject to the further orders ” of 
the attaching Court. Where the property attached is 
in the custody of a public officer, it is clearly the duty 
of the attaching Court to provide, if necessary, for the 
realization of the property and to divide the pro- 
ceeds of the realization rateably between the attach- 
ing decree-holder and other decree-holders who have 
applied to it for execution before it received such 
proceeds in satisfaction of their decrees. If the at- 
tached property is money, it is now, in my opinion, 
the duty of the attaching Court, having regard to 
the provisions of section 295, to call on the public 
officer to pay it into Court and to deal with it in the 
same manner. When the property attached is in 

1. Umvia Vcnkataratnam ^ Co. v. Adaviji Usman ^ Co*, 
(1919) 42 Mod, 692 (69S). 

2 . (1921) 44 Mad. 100 F.B, 
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“the custody of a Court,” it is equally to be held by 
the custody Court subject to the further orders of the 
attaching Court, and subject also to the proviso 
which has next to be examined, which does not in 
my opinion either relieve the attaching Court of the 
duty of getting in and distributing the money or 
proceeds of realization if available and distributing 
them among the decree-holders entitled under sec- 
tion 295, now 73, or authorize the custody Court 
to embark on another sort of rateable distribution 
among another class of decree-holders. The proviso 
only says that any question of title or priority 
arising between the decree-holder ” (meaning the 
decree-holder who had made the attachment) ” and 
any other person not being the judgment-debtor 
claiming to be interested in such property by virtue 
of any assignment, attachment, or otherwise shall 
be determined by such Court,” the custody Court* 
This will include claims questioning the title of the 
judgment-debtor and other cases, but taking the 
present case of the property in the custody Court 
being made the subject of several attachments in 
execution of several decrees, the custody Court 
is then in my opinion required by the proviso to 
determine which of these attachments is entitled to 
priority, and in the absence of any legislative pro- 
vision (section G3, which has given rise to difficul- 
ties which need not now be considered, does not 
apply to the present case) to award such priority 
to the first attachment in date because that attach- 
ment became complete on the service of the notice 
on the custody Court and subsequent attachiuents 
cannot, in the absence of express legislative pro- 
vision, affect the right of the first attaching credi- 
tor to have the attached property realized in execu- 

11-51 
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tion of his decree and distributed rateably among 
the decree-holders entitled under section 295, now 
73, in satisfaction of their decrees. If the other 
decree-holders want to share in the rateable 
distribution, their proper course is to apply in 
time, if they can, to the attaching or executing 
Court ; and if, instead of doing so, they choose to 
attach the property in the custody Court, the result 
will be that the attaching decree-holder who is 
second in point of time will be entitled to proceed 
in execution against any balance that may be left 
in the hands of the custody Court after the full 
satisfaction of the decree of the first attaching 
decree-holder and of the other decree-holders who 
have entitled themselves to rateable distribution 
under section 295, nDw 73, in executing his decree. 
For these reasons, I am of opinion, with great res- 
pect, that Katum Sahiha v. Ilajee Badsha Sahib, ^ 
and Thakurdas ^lotilal v. Joseph Iskendar,^ al- 
lowing rateable distribution among decree-holders 
attaching the property in the custody Court, should 
not be followed. 

“ The same principles must be applied in the 
present case, in which the attaching Court and the 
custody Court are the same. The fact that money was 
lying in Court to the credit of the judgment-debtor 
in a suit other than that in which the attachments 
were made does not make it assets “ held by a 
Court” within the meaning of section 73, which 
clearly refers to assets levied in execution or paid 
into Court in satisfaction of the decree under exe- 
cution, and not to assets lying in the same Court to 
the credit of the judgment-debtor in another suit. 

1. (1916) 38 Mad. 221. 

2. (1917) 44 Cal. 1072. 
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Such assets may of course be attached by the Court 
in execution of another decree of the same Court. 
The Code does not say how such attachment is to 
be made. The order “ attach *’ appears to be sufli- 
cient, though of course some record of the attach- 
ment must be placed among the records of the suits 
to the credit of which the money is lying. On the 
other hand the order of attachment does not of it- 
self effect a transfer to the credit of the suit in 
which the attachment is made so as to constitute a 
receipt of assets within the meaning of section 73- 
The money may not be available as being already 
subject to another attachment, possibly in ano- 
ther Court, and it is only when the Court comes 
to the conclusion that there is no objection and 
orders the money, or so much as it thinks necessary 
to satisfy the decree-holders who have applied to it 
for execution, to be transferred to the credit of the 
first attching creditor’s suit which it is engaged in 
executing, that there can be said to be receipt of 
assets within the meaning of sectiton 73 and that a 
rateable distribution can be made- Judged by this 
test, the respondents in this appeal were entitled to 
rateable distribution, not on the grounds assigned in 
the lower Courts and referred to in the reference, 
but under section 73. Civil Procedure Code, because 
they applied for execution of their decrees to the 
Court executing the first attaching creditor’s decree 
before the receipt of assets by that Court.*’ 

But in the case of partnership [noperty, no 
attachment is allowed by the C. P. Code and an 
order charging the interest of the judgment-debtor 
is made in its stead. It is thus provided : 

(1) Save as otherwise pirovided by this rule, 
property belonging to a partnership shall not beat-' 


Charj»inR 

partner’s 

intorost. 
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tached or sold in execution of a decree other than a 
decree passed against the firm or against the 
partners in the firm as such. 

(2) The Court may, on the application of the 
holder of a decree against a partner, make an order 
charging the interest of such partner in the part- 
nership property and profits with payment of the 
amount due under the decree, and may, by the same 
or a subsequent order, appoint a receiver of the 
share of such partner in the profits (whether already 
declared or accruing) and of any other money 
which may be coming to him in respect of the 
partnership, and direct accounts and inquiries and 
make an order for the sale of such interest or 
other orders as might have been directed or made 
if a charge had been made in favour of the decree- 
holder by such partner, or as the circumstances of 
the case may require* 

(3) The other partner or partners shall be at 
liberty at any time to redeem the interest charged 
or, in the case of a sale being directed, to purchase 
the same. 

(4) Every application for an order under sub- 
rule (2) shall be served on the judgment-debtor and 
on his partners or such of them as are within 
British India. 

(5) Every application made by any partner of the 
judgment-debtor under sub-rule (3) shall be served 
on the decree-holder and on the judgment-debtor, 
and on such of the other partners as do not join in 
the application and as are within British India. 

(()) Service under sub-rule (4) or sub-rule (5) shall 
be deemed to be service on all the partners, and all 
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orders made on such applications shall be similarly 
served.”^ 

These rules are copied from the English 
Partnership Act-^ No execution can issue against 
any partnership property except on a decree passed 
against the firm or against the partner of a firm as 
such.” The Court has power to make an order 
even in respect of a foreign firm having a branch 
place of business withi^ its jurisdiction." 

In England the discretion given by this 
rule to direct accounts should be exercised only 
under special circumstances, as with a view to a 
dissolution.^ The same must be the rule in India. 
Even before the Partnership Act was passed in 
England, the assignee of a share in a partnership 
had no right to compel the other partners to come 
to an account with him during the continuance of 

the partnership.® 

Apart from the difference of opinion on the 
nature of interest created by attaching a fund or 
property in the hands of the Court, as described 
above, it will be interesting to see the right of a 
creditor who obtained an order charging the interest 
of a partner in the partnership property and profits. 
The rule, though designated, as a provision for 
attachment of partnership property, in the margin, 

1. C.P.G., 0. 21, r. 49. 

9. 53 and 54 Vic. c. 39, S. 23. See R S.C., O. 46. rr. lA, IB. 

3. Sec Karimbhai v. Conservator oj Forests^ (1879) 4 Bom. 

222 . 

4. See Brown Janson Co. v. Hutchinson ^ Co., (1895) 2 Q.B, 
12G C.A. 

5. Brown Janson ^ Co. v. Hutchinson ^ Co., (1895) 2 Q.B, 

120 . 

6. Ibid, See Bindley on Partnership, 5th Ed. 3G4 ; but see 
contra Whethavi v. Davey^ (1888) 30 Cb.D, 574; Glyn v. Hood, (1859) 
1 Giff. 328. 
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clearly prohibits attach 


II 


ent and sale in execution 


of the decree and makes provision for charging 
orders, on the analogy of charging orders in 


England. When there are more creditors than one 
obtaining such an order, the principles of the English 
law will naturally apply and the creditors would 
rank in priority according to the dates of their 


respective orders. 



SALES IE EXEGETIOE 


40 ? 


CHAPTER XX 

Sales in Execution 

Sale — Voluntary and involuntary sales — Applicability of the T. P. Act 
— Ostensible ownership — Interest subsequently acquired— Appor- 
tionment of rents — Warranty of title— Insurance— Improvements 
— Liabiliues and equities— Applicability of the Registration Act — 
Judicial and Execution Sales — Distinction not maintained in 
India — Courts that can order sale— Proclamation of sales — Con- 
tents of proclamation— Powers in settling proclamation— Manner 
of proclamation — Application for sale — Time of sale— Place of 
gale — Particulars of property — Powers in settling proclamation — 
Appeal — Notice of sale — Conduct of sale — Duty of officer conduct- 
ing sale— Auction — Bids and bidders — Officers of Court — Pleader 
— Decree-holder and leave to bid — Effect of leave to bid — Set-off 
when allowed — Absence of leave — Plea may be raised in defence 
to action — Interval after proclamation— Adjournment of sale — 
Fresh proclamation- Stopping sale on payment— Sale of agricul- 
tural produce— Sale of negotiable instruments — Payment of price 
in the case of moveables —Irregularity in sale of moveables — 
Deposit of 25% — Failure of deposit— Resale — Payment of full 
price — Forfeiture of deposit — Recovery of deSciency on resale — 
Certificate of deficiency— Resale must be of the same property — 
Appeal and other remedies— Confirmation of sales — Appeal — Bar of 
suit against orders under rule 92 — Effect of confirmation — Certifi- 
cate of sale — Amendment of certificate —Stamp — Registration — 
Date of certificate. 

Sale is a transfer of ownership in exchange 
for a price paid or promised or part-paid and part- 
promised/ or a transfer of the absolute or general 
property in a thing for a price in raoney.^ Such 
transfer may be voluntary or involuntary. A volun- 
tary sale is the result of a contract between the 
vendor and purchaser and the choice of the price 
and the person for the sale is with the vendor. An 
involuntary sale (sale in invitum) is a compul- 

1. T. P. Act (IV of 1882), s. 54; Indian Contract Act (IX of 
1872), SB. 77-78. The T. P. Act is not in force in the Punjab. 

2. Benjamin on Sales, 1. 


Sale. 


Voluntary 
and involun- 
tary sales. 
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sory sale in which the vendor's choice or will 
need play no part and which is ordered and directed 
by a Court and becomes conclusive on the Court's 
confirmation ; such a sale cannot be set aside 
except on the ground of want of jurisdiction to 
order the sale or on the ground of fraud or material 
irregularity etc., as provided by the Code of Civil 
Procedure.^ 


Applicability 
of T. P. Act. 


A voluntary sale must be effected in the man- 
ner prescribed by the Transfer of Property Act, 
1882 and the Indian Registration Act, 1908. Under 
section 2 of the former Act, nothing contained there- 
in shall be deemed to affect, “ save as provided by 

section 57, and Chapter four of this Act, any 
transfer by operation of law or by or in execution 
of, a decree or order of a Court of competent juris- 
diction.”^ The result of this exclusion is that the 
several incidents attached by the Transfer of Pro- 
perty Act to voluntary sales are inapplicable to in- 
voluntary sales.® 


Ostensible 

ownership. 


Under section 41 of the Transfer of Property 
^ct, 1882, “ where, with the consent, express or 
implied, of the person interested in immoveable 
property, a person is the ostensible owner of such 
property and transfers the same for consideration, 
the transfer shall not be voidable on the ground 
ihat the transferor was not authorised to make it : 


1. See Chapter on Annulment OF Sales posi. 

2. Balaji v. Dajiba, (1888) 2 C.P.L.R. 137. 

3. As to the applicability of s. 40, see Rchala Venkatarcddi v. 
Jangadu Ycllax)iia Chetty^ (1917J 5 L.W. 234=38 1.0, 107, of 

52. see Chapter on AucTioN-PuitcuASEii post ; of s. 56, see Bama 
hankar Prasad v. Ghulam B^ssain, (1921) 63 I.C. 209 ; of ss. 8, 
;, 44 and 52, see Penumctsa Sttbharaju v. Veegascna Seetharama- 

iju, (1914) 39 Mad. 283. 
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provided that the transferee after taking reasonable 
care to ascertain that the transferor had power to 
make the transfer had acted in good faith.” 

The rule was recognised in India long before 
this enactment/ and is in force even in the Punjab.^ 
The principle of this section applies to a purchaser 
at court-sales.^ 

Under Section 43 of the Transfer of Property 
Act, 1882, ” where a person erroneously represents 
that he is authorised to transfer certain immoveable 
property and professes to transfer such property for 
consideration, such transfer shall, at the option of 
the transferee, operate on any interest which the 
transferor may acquire in such propeity, at any 
time during which the contract of transfer subsists.” 

This rule has no application to sales in e.xecu- 
tion.^ Mookerjee, J. said, ” In the case of a volun- 
tary private alienation, the deed, either expressly or 
by necessary implication, shows that the grantor 
intended to convey and that the grantee expected 
to become vested with an estate of a particular kind; 
the deed may consequently found an estoppel, 
although it contains no technical covenants. The 
case of an execution sale stands on an obviously 
different footing. The decree-holder does not gua- 
rantee the title of the judgment-debtor ; the intend- 

1. Mohesh Chaiidra v. Issur Chundcr, 1 Ind. Jur. 266 ; liain 
Coonar v. McQueen, (1673) 11 B.L.R. 46 P.G, ; Uda Begum v. 
Imamuddin^ (1879) 1 All. 82. 

2. Mt. Basso v. Mir MaJiomed, (1913) P.L.R. 37S. 

3. Radha Mudhob \» KaJj oiaru lh>y, {Idl'J) 17 C.L.J. 209=r 
16 l.G. 811 ; NarapraOi Kuvwiali \ . Paramboli Kandi, (191G) 34 
l.C. 494. 

4. Alukr/ionce Dabee v. Banee Madhub, (1878) 4 Cal. 677. 

11—52 


j^ubscqucully 

acquired. 
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ApportioQ- 
meut of reals. 


ing purchaser knows that under the law he can 
acquire nothing beyond the right, title and interest 
of the judgment-debtor.... An execution sale of 
property not belonging to the judgment-debtor does 
not estop him from asserting against the purchaser 
title subsequently acquired.*'^ 

Under Section 36 of the Transfer of Property 
Act, 1882, In the absence of a contract or local 
usage to the contrary, all rents, annuities, pensionsj 
dividends and other periodical payments in the 
nature of income, shall, upon the transfer of the 
interest of the person entitled to receive such pay- 
ments, be deemed, as between the transferor and 
the transferee, to accrue due from day to day, to 
be apportionable accordingly, but to be payable on 
the days appointed for the payment thereof.” 

According to the Calcutta High Court, this is the 
only statutory provision in India dealing with ap- 
portionment and this provision does not apply to 
involuntary sales.^ But a contrary view was talienin 
Madras. Subrahmanya Iyer J. said ” In the absence 
of a specific rule applicable in India, the Courts are 
entitled to follow the just and broad principle under- 
lying the English law culminating in the Appor- 
tionment Act of 1870 and hold that, as a matter of 
equity and good conscience, the assignee of a tenant- 
for-life was entitled to the apportionment of rent, 
which accrued due up to the date of the death of 
the life-tenant.”^ 


1. Prosonna liumar V. Srikant Rant, (1912) 40 Cal. 173. 

2. Uathewson v. Shyam StincUr Sinha^ (1906) 33 Cal. 786 . 
Satyciidranath v. Nilkantha, (1893) 21 Cal. 383. 

3. Lakshminarayanappa v. Meloth Raman Nair, (1902) 26 
Mad. 640 ; 'Kunhi Sou v. MuUoli Chathu, (1916) 38 Mad. 86 ; 
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Under Section 55 of the Transfer of Property 
Act, 1882, several obligations are laid on the buyer 
and the seller* For instance,. “ the seller shall be 
deemed to contract with the buyer that the interest 
which the seller professes to transfer to the buyer 
subsists, and that he has power to transfer the same.” 
In sales in execution there is no warranty of title and 
no assurance that the property will answer to the 
description given of it and when the judgment- 
debtor has a saleable interest, however small, the 
purchaser in execution buys at his risk.^ 

“ The chief reasons for the rule are that the 
purchaser by private contract has full means of 
investigating the title of the vendor and of either 
satisfying himself that it is good, or of protecting 
himself against any apparent or latent defect in it 
by proper and apt covenants* If he fails to do 
either, his subsequent eviction is the result of his 
own negligence. But the purchaser at a Sheriff’s 
sale has at best very inadequate means of investiga- 
ting the title of the judgment-debtor; all that is sold 
and bought is the right, title and interest of the 
judgment-debtor with all its defects ; and the Sheriff’ 
who sells and executes a bill of sale is never called 


Raiigiah Chetty v. Vajravelu^ (1917) 40 Mad, 370. See also Pern- 
vietsa SMaraju v. Veegasena SectharamarajUt (1914) 39 Mad. 
283. 

1. Sundara Gojialan V. Venkatavarada Ayyangar, (1893) 17 
Mad. 298; Sonaravi Dass v. 'Mohira7n Z)ass, (1900) 28 Cal. 235; 
Shanto Chandar v. Uaiii Suhh, (1901) 23 All, 355 ; Muhammad 
Rahmatullah \.Bachcho, (1905) 27 All. 537; Peer Mahomed v. 
Mahomed Ebrahivi, (1504) 29 Bom. 234 ; Moiihecnsa Rowthan v. 
Apsa Bivi, (1911) 36 Mad. 194 ; Mashivi Isphany v. N.A.P.Kt 
Chetty Firm, (1910) 8 B.B.R. 427 = 33 I.G. 1003. For a fuller dis- 
cussion, see Chapter on Auction-Puuchasku post. 
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Insurance. 


Improvj' 

msnfcF, 


upon, and, if called upon, would refuse to execute 
auy covenant of title. 


Under Section 135, of the Transfer of Property 
Act, 1882 Every assignee, by endorsement or 
other writing, of a policy of marine insurance or of 
a policy of insurance against fire, in whom the pro- 
perty in the subject insured shall be absolutely 
vested at the date of the assignment, shall have 
transferred and vested in him all rights of suit as if 
the contract contained in the policy has been made 
with himself.*’ 

This provision has no application to sales 
in execution.^ 


There are however some circumstances where 
theprovisionsof the Transfer of Property Act, J882 
though declared inapplicable to sales in execution, 
have been applied to purchasers at court-sales as 
enunciating general principles of equity which were 
in force before that Act was passed and which were 
not abrogated by such enactment. 

Under Section 51 of the Transfer of Property 
Act, 1882, “ When the transferee of immoveable 
property makes any improvement on the property* 
believing in good faith that he is absolutely entitled 
thereto, and he is subsequently evicted therefrom 
by any person having a better title, the transferee 
has a right to require the person causing the eviction 
either to have the value of the improvement esti- 
mated and paid or secured to the transferee or to 
sell his interest in the property to the transferee at 
the then market value thereof irrespective of the 

1. Dordb AH Khan v. Executors of K, Mohecoodeent (1878) 3 
Cal. 806 P.C. 

2. Krishnan v, Perachan, (1892) 15 Mad. 382 Palania'p'pa 
Tevdn v. Shaiagoya Mudaliarf (191^) 1 M,W,N. 133=91.0, 729. - 
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value of such itoprovement. The amount to be paid 
or secured in respect of such improvement shall be 
the estimated value thereof at the time of the evic- 
tion. When under the circumstances aforesaid, the 
transferee has planted or sown on the property 
crops which are growing when he is evicted there- 
from, he is entitled to such crops and to free ingress 
and egress to gather and carry them.’* 

These provisions are not applicable to purcha- 
sers at court-sales, though as a matter of equitable 
rules Courts have awarded tc them the value of 
improvements boyia fide effected by them, when they 
have been evicted from the property subsequently 
on account of some defect or irregularity in the 
proceedings leading to the sale,^ 

Under Section 132 of the Transfer of Property 
Act, 1882, ** The transferee of an actionable claim 
shall take it subject to all the liabilities and equities 
to which the transferor was subject in respect thereof 
at the date of the transfer.” 

This section merely enacted a rule of law which 
was in force before that Act was passed and though 
it may not apply of itself to the transferee of an 
actionable claim, who gets his title by purchase in 
court-auction, section 2 (d) of the said Act cannot 
relieve such transferee from the liabilities and equi- 
ties to which he has been all along subject 
under the common law before that Act was passed.^ 

Under Section 17 of the Indian Eegistration Act, 
1908, ” any certificate of sale granted to the pur- 
chaser of any property sold by public auction by a 

1. MoUhcensa, v. Ai'Sa Bivi, (191]) 3G Mad. 194. For a fuller 
discuasioa see Chapter on Auction-Puuchareii post. 

2. Suhramanian Patlar w. Kiradada&an, (1912) M.W.N. 1235 
= 1G I.C. G86. 


Liabilities 
and equities. 


Applicability 
nf the Regis- 
tration Act. 


Judicial and 

execution 

sales. 
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Qivil or Eevenue officer ” is excepted from the rule 
of compulsory registration. But it is provided by 
section 89 that “ Every Court granting a certificate 
of sale of immoveable property under the Code of 
Civil Procedure, 1908, shall send a copy of such 
certificate to the registering officer within the local 
limits of whose jurisdiction the whole or any part 
of the immoveable property comprised in such 
certificate is situate and such officer shall file the 
cppy in Book No. 1.” 

A distinction is made in England and America, 
between a judicial and an execution sale. “ A judi- 
cial sale is one made in contemplation of law, by 
the Court pendente Hie* It is a sale of property 
made under the decree of a Court of competent 
jurisdiction, having authority to order it, and is 
made through the instrumentality of some officer 
of the Court whether elected or appointed or com- 
missioned to make the sale......... Accordingly, in 

theory of law, in a strict judicial sale, the Court 
itself is properly the vendor, and the sale, in so far 
as the owner of the property is concerned, is an 
involuntary one.”-^ Among instances of such sales 
are sales by assignees in bankruptcy, by a guardian 
of ward of Court, by an administrator under the 
order of a Court of Probate, in proceedings for 
partition and sale, of mortgage liens, and in proceed- 
ings in admiralty. 

“ Execution sales under writs of execution 
issued upon a judgment for money in a suit at law 
are generally not judicial, but merely ministerial. 

In theory of law an execution sale is but the 

transfer of the title to the property involved which 
the judgment-debtor himself might voluntarily 


1. Kleberon Void Judicial Sales, 58-9. 
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transfer. In making the execution sale the pur- 
chaser takes title to the property not mediately but 
immediately from the defendant in the writ, and 
the sheriff is the agent of the debtor in making the 
sale, constituted and appointed for that purpose by 
law.”^ 

In India, this distinction between judicial and Distinotiou 

.... not mam- 

execution sales is not technically maintained, but tained iu 

T A * 

sales in suits for partition, for dissolution of part- ^ 
nerships, and for administration or in cases of insol- 
vency or proceedings under the Guardian and 
Wards Act may be called ‘ judicial.’ Sales in 
decrees on mortgages must in India be called only 
sales in execution, because the procedure for the 
conduct, completion and annulment of such sales, 
is the same as in the case of a decree for money, 
save that in the latter case, the sale follows attach- 
ment. 

In this treatise we are concerned only with 
sales in execution of decrees and orders of civil 
Courts. The law of execution in England is essen- 
tially different from that in India. “ In England the 
execution of a decree for raonev is entrusted to the 
sheriff, an officer who is bound to use his own dis- 
cretion ; and is directly responsible to those inter- 
ested for the illegal seizure of goods which do not 
belong to the judgment-debtor. In India warrants 
for attachment in security are issued on the ex parte 
application of the creditor who is bound to specify 
the property which he desires to attach and its esti- 
mated value and the act of attachment is that of 
the creditor for which he is in law responsible.® 

1. Ibid. G3-4,. 

2. Seeifissori Mo}ian\ Roy v. Harstikh Das, (1889) 17 CaU 
43G P.C. 
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In India, sales in execution are ordered, directed 
conducted and confirmed by the Court which executes 
the decree, in the manner provided by the Code of 
Civil Procedure. “ A sale in execution is not a 
sale by the owner of the property, but by a Court 
which has statutory power conferred upon it of 
transferring the interest of the judgment-debtor to 
the purchaser and to that end a certain course of 
procedure is prescribed terminating with the sale- 
certificate, which confers on the person named 
therein his title. The statutory title so created is 
all that the Court of execution is concerned with 
when, after confirmation, the sale is impugned by 
the judgment-debtor.*’^ 

“ Any Court executing a decree may order that 
any property attached by it and liable to sale, or 
such portion thereof as , may seem necessary to 
satisfy the decree, shall be sold and that the pro- 
ceeds of such sale, or a sufficient portion thereof, 
shall be paid to the party entitled under the decree 
to receive the same.’*^ Where the property is under 
attachment by two Courts of different grades, the 
Court of the lower grade can order a sale in execu- 
tion of its decree and the sale is not a nullity.® 

“ Any Court ’* means any Court having juris- 
diction to order the sale.^ Sales of immoveable 
property in execution of decrees may be ordered by 
any Court other than a Court of Small Causes.**® A 

1. Baroda Kanta Bose v. Chunder Kanta Qhos 0 \ (1902) 29 
Cal. 682. 

2. C.P.C., O, 21 r. 64 (=01d Code. S. 284) 

3. Oopiokandy. Karemunnessa (1907) 34 Cal. 836. See also 
Biminaty. BJiagwat, (1899) 13 C.P.L.R. 145; Bam Narain v. 
A/ina, (1897) 25 Cal. 46; Palely, Baridas, (1893) 18 Bom. 458: 

aud Chapter on Attachment injra. 

4. Syud Nawab AH v. Sheik Bzivy (1875) 23 W. R» 233. 

6. C.P.G,, 0. 21 r. 82 (=01d Code, S, 304). 



SALES IN EXECUTION 


ill 


purchaser of immoveable property at a sale held by 
a Court of Small Causes acquires no title. ^ Bights 
and interests under a mortgage of immoveable 
property^ and under a decree charging immoveable 
property^ are immoveable property. 

Save in the case of decrees on mortgages, the 
Court has no jurisdiction to sell property which has 
not been attached in execution/ But if property 
has been attached, it is not necessary, in the case of 
moveables, that they must be before the Court, 
when making the order for their sale.^ 

Though the decree-holder may take out money 
before conhrmation of sale, as is implied in Order 21 
rule 93 C. P. Code, the Court holding the sale has a 
discretion to refuse to pay it before the confirmation 
of the sale.^ The decree-holder is entitled to interest 
up to that time/ But the twenty-five per cent of the 
price deposited at the time of the sale is not im- 
mediately available for payment to the decree-holder 
because it is only a deposit and because if the 
balance of the purchase-money is not paid the sale 
falls to the ground and the deposit may be forfeited 
to the Government/ 

1. Naito Meah v. Nttnd Ranee^ (1872) IV W.R. 308 (Hute 
are immoveable property). 

2. Btiddoo Mull v. Mah'iroop^ (1874) 6 N.W.P. 129, 

3. Bhawani Kuar v. Oulab Rai, (1877) 1 All. 348 ; Sami v. 
Krishtiasamif (1888) 10 Mad. 169. 

4. Sasirama Kiimari v. MaJierban Khan, (1911) 13 C.L.J, 
248— 9 1. 0. 918 ; Panchavian Das v . Kvnja Bchari, (1917)42 1.0. 
259. Fora discussioD, see Chapter on Void and Voidaulk Sales post. 

5. Kaviisetii Pedda Venkata Subbayya v. Tanyatur Subbayya, 
(1915) M.W.N. 159 = 28 l.C. 62. 

6. Jogendro Gobind, (1886) 12 Cal. 252. 

7. Upendranath v. Bhudcb Chandra Roy, (1914) 25 l.C. 859. 

8. Hafiz V. Damodar, (1891) 18 Cal. 242. 

11-53 



Proolamatioa 
of sales . 


Contents of 
proclamation. 


Powers in 
settling pro- 
clamation. 


418 TEE LAW OF EXBGUTton 

1- Where any property is ordered to be sold 
by public auction in execution of a decree, the 
Court shall cause a proclamation of the intended 
sale to be made in the language of such Court. 

2 Such proclamation shall be drawn up 
after notice to the decree-kolder and the judgment- 
debtor and shall state the time and place of sale, 
and specify as fairly and accurately as possible 

(а) the property to be sold ; 

(б) the revenue assessed upon the estate or part 

of the estate, where the property to be 
sold is an interest in an estate or in part 
of an estate paying revenue to the Govern- 
ment ; 

(c) any incumbrance to which the property is 
liable ; 

(tZ) the amount for the recovery of which the 
sale is ordered ; and 

e) every other thing which the Court con- 
siders material for a purchaser to know in 
order to judge of the nature and value of 
the property.’* 

3. Every application for an order for sale 
under this rule shall be accompanied by a statement 
signed and verified in the manner hereinbefore 
prescribed for the signing and verification of plead- 
ings and containing, so far as they are known to or 
can be ascertained by the person making the verifi- 
cation, the matters required by sub-rule (2) to be 
specified in the proclamation. 

4. For the purpose of ascertaining the matters 
to be specified in the proclamation, the Court may 
summon any person whom it thinks necessary to 
summon and may examine him in respect to any 
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such matters and require him to produce any 
document in his possession or power relating there- 
to.”^ 

“ 1. Every proclamation shall be made and Manner of 

^ . 1 • .1 procLunatio 

published, as nearly as may be in the manner 
prescribed by rule 54, sub-rule (2). 

2. Where the Court so directs,- such pro- 
clamation shall also be published in the local official 
Gazette or in a local newspaper,^ or in both, and 
the costs of such publication shall be deemed to be 

costs of the sale. 

3. Where property is divided into lots for the 

purpose of being sold separately, it shall not be 
necessary to make a separate proclamation for each 
lot, unless proper notice of the sale cannot, in the 
opinion of the Court, other wise be given/’^ 

1. C P.C., 0. 21, r. 66 (=01cl Code S. 287). 

2. This is only discretionary, Gopi Chand v. Denarsi Das, 

(1919) 1 Lah. L. J. 197. 

3. “The generally accepted definition of a newspaper, however, is, 
that it is ‘a publication, unusually in sheet form, inlenled for 
general circulation, and published at short intervals, containing in- 
telligence of current events and news of general interest,’ and that if 
a publication contains the general and current news of the day, it is 
none the less a newspaper because it is chiefly devoted to the dissemi- 
nation of intelligence of a particular kind or to the advocacy of 
particular principles Of views. Most newspapers are devoted largely 
to special interests, political, religious, financial, moral, social, and 
the like, and each is naturally patronized mainly by those who are in 
accord with the view's which it advocates, or who are most interested 
in the kind of intelligence to which it gives special prominence, but if 
it gives the general, current news of the day, it still comes within the 
definition of a newspaper.” — Freeman on Executions, 11. 1652. 

4. C.P.C., 0. 21, r. 67 (=01d Code, S. 289). Sub-rule (3) in- 
corporates the decision in De PenJia v. Jalbhoy, (1888) 12 Bom, 368, 

The following rules have been framed in Lower Burma ; 

104, When the certificate prescribed by section 41 is received by 
the Court which sent the decree for execution, it shall cause the 
neceffiary details as to the result of execution to be entered in its 
register of civil suits before the papers are transmitted to the record 
room. 
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Particulars in 

settling 

proclamation. 


The object of the proclamation is to invite 
bidders and give them such information regarding 
the property to be sold, as may be necessary for a 

105. Every attachment of moveable property under rale 43, of 
Negotiable Instruments under rule 51, and of immoveable property 
under rule 54, shall be made through a Civil Court Amin, or bailiff, 
unless special reasons render it necessary that any other agency should 
be employed ; in which case those reasons shall be stated in the hand- 
writing of the presiding Judge himself in the order for attachment. 

lOG. ^Yhcn the property which it is sought to bring to sale is 
immoveable property within the definition of the same contained in 
the law for the time being in force relating to the registration of docu- 
ments, the decree-holder shall file with his application a certificate 
from the sub-registrar within whose sub-district such property is 
situated, showing that the sub-registrar has searched his hook Nos. I 
and II and their indices for the past twelve years and stating the 
encumbrances, if any, which he has found on the property. 

107. Where an application is made for the sale of land or of any 
interest in land, the Court shall, before ordering sale thereof, call upon 
the parties to state whether such land is or is not ancestral land with- 
in the meaning of Notification No. 183711-233-10, dated 7th October 
1011, of the Local Government, and shall fix a date for determining 
the said question. 

On the day so fixol, oron any date to which the enquiry may 
have been adjourned, the Court may take such evidence, by aCfidavit or 
otherwise, as it may deem necessary ; and may also call for a report 
from the Collector of the district as to whether such land or any 
portion thereof is ancestral land. 

After considering the evidence and the report, if any, the Court 
shall determine whether such land, or any, and what part of it, is 
ancestral land. 

The result of the enquiry shall be noted in an order made for the 
purpose by the presiding Judge in his own hand-writing. 

103. When the proi^orty which it is sought to bring to sale is 
revenue paying or revenue free land or any interest in such laud, and 
the decree is not sent to the Collector for execution under section 68, 
the Court, before ordering a sale, shall also call upon the Collector In 
whose district such property is situate to report whether the property 
is subject to any (and, if so, to what) outstanding claims on the part 
of Government. 

109. The certificate of the sub-registrar and the report of the 
Collector shall be open to the inspection of the parties or their pleaders, 
free of charge, between the time of the receipt by the Court and the 

declaration of the result of the enquiry. 

No fees are payable in respect of the report by the Collector, 
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purchaser to kaow.^ The Court is bound to do what 
it can to secure the accuracy of the informatioa 
contained in the proclamation of sale and ought not 
to trust for such information to persons whose 
knowledge is obviously not at first hand." The 
Court must therefore see that all particulars men- 

110. The result of the enquiry under rule 6G shall be noted in 
an order made for the pur^wse by the presiding Judge in his own hand- 
writiog. The Court may in its discretion aljourn the enquiry, 
provided that the reasons for the adjournment arc state 1 in writing, 
and that no more adjournments are made than are necessary for the 
purposes of the inquiry. 

111. If after proclamation of the intended sale has been made 
any matter is brought to the notice of the Court which it considers 
material for purchasers to know, the Court shall cause the same to be 
notified to intending purchasers when the property is put up for sale. 

112. The costs of the proceedings under rules 66, lOG and 103 
shall be paid in the first instance by the decree-holder ; but they shall 
bo charged as part of the costs of the execution, unless the Court, for 
reasons to be specified in writing, shall consider that they shall wholly 
or in part be omitted therefrom, 

113. When permission has been given to a decree-holder to bid 
for property, the Court ordering the sale shall inform the officer 
appointed to conduct the sale whether there are any persons, in 
addition to the decree-holder, entitled to share in the sale proceeds, 

111. Whenever any Civil Court has sold, in execution of a decree 
or other order, any house or other building situated within the limits 
of a Military Cantonment or station, it shall, as soon as the sale has 
been confirmed, forward to the Commanding Officer of such cantonment 
or station for his informaticu and for record in the Brigade or other 
proper olfico, a written uotioe that such sale has taken place; and such 
notice shall contain full particulars of the property sold and of the 
name and address of the purchaser. 

130. The cost of repairing attached property for sale, or of 
conveying it to the place whore it is to bo kept or sold, shall be pay- 
able by the decree-holder to the attaching officer. In the event of the 
deocoe-holder failing to provide the necessary funds, the attaching 
ollicer shall report his default to the Court, and the Court may there- 
upon issue an order for the withdrawal of the attachment and direct by 
whom the costs of the attachment are to be paid 

1. Lack Ram v. Uo^iesh, (18G9) 12 W.R. 488 ; Dioarka Nath 
V. Alokc CJtunder, (1883) 9 Cal. G41. 

2. Din Dayal v. Naziruddiii, (1901) A.W.N. 1G7. See also 
Bhaywan Das v. Ah7nad Jan, (191G) 3 O.L.J. 422 = 30 I.G. 732. 
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tioned in this rule are given fairly and accurately, 
for an omission may be a ground for setting aside 
the sale, if substantial injury is caused by it^ 

An omission to sign the application under this 
rule can be cured by amendment. The application 
can be verified by an agent of the decree-holder 
acquainted with the facts of the case.^ 

The proclamation must fix a day for the sale 
which is not a holiday on which the Courts are 
closed by the order of the High Court.® 

“ The time of the sale should, of course, be 
stated in the notice with sufficient accuracy to ena- 
ble intending bidders to know when to be present. 
A mistake in naming the day may be so obvious as 
to permit no reasonable doubt of the time intended. 
If so, the purpose of the notice is accomplished, and 
the advertisement is sufficient in this respecf* 
Hence, if in 1896, a notice is published, which 
purports to fix a date of sale as in 1996, it will not 
be presumed that any one could have been misled, 
or have understood otherwise than that the sale was 
to be in the former year rather than a century later. 
So, where the law requires all sales to take place 
between nine o’clock in the forenoon and the setting 
of the sun, an advertisement of a sale at one o’clock 
in the forenoon will not mislead any one, for all 
persons must understand that the sale is not, in vio- 
lation of law, to take place in the middle of the 
night, and that, on the other hand, the hour intend- 
ed is in the afternoon- As each day consists of 

1. SeeC.P.O., 0. 21. r. 90. 

2. R'lja Brajasundar V. Sivaranjan, (1921) 1 Pab. L.T. 047 
= 59 1.0.282; Motabar Hvssain y. Mnha7}i7nadj (1924) 40 C.L.J. 
311 = 84 I.C. 700. 

3. Haro v. Jadub, (1865) 3 W.R. Mis. 24. 
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twenty-four hours, the majority of which could not 
be regarded as appropriate for business of this 
characters a notice is insufficient which merely 
names the day proposed for the sale. The notice 
may undertake to name the day of the week as well 
as of the month, and the two days named may not 
correspond, as where Friday, the 17th, is designated, 
when Friday, in fact falls on the IGth* In that 
event, doubt would undoubtedly exist in the minds 
of all readers of the notice, as to whether the sale 
would be held on the I7th or on the Friday prece- 
ding that day. Hence, the notice has been treated 
as ineffectual, because intending bidders “ would he 
deterred by such a blunder.” The hour at which 
the sale is to take place should be stated or, when 
that is not done, certain business hours must be 
mentioned between which the sale will be made. It 
would seem that the notice ought to name the very 
hour at which the sale will commence, so that per- 
sons having any inclination to attend will not be 
deterred from doing so by the fact that they might 
be kept waiting during all the business hours of the 
day. The authorities, however, sustain notices 
which declare that the sale will be made between 
certain designated hours, provided that both hours 
are in the business part of the day.”^ 


” The omission of the place of sale therefrom Place of sale, 
entirely destroys the value of the notice ; and a sale 
made pursuant to such defective notice has no 
greater validity than a sale made without the publi- 
cation of any notice whatever. The naming in the 
notice of an impossible or non-existent place is 
equivalent to not attempting to name any place. 

The question of most difficulty in connection with 

1. Freeman on Executions, Vol. 11. 1C44. 
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this subject is what degree of precision must be 
employed in designating a place of sale. We appre- 
hend that the answer must bej that the precise spot 
need not be pointed out ; that the notice will be 
sufficient if it designates the place with such certain- 
ty that any person exhibiting any interest in the 
matter would have no difficulty in participating in 
the sale.*'^ 

Particulars of the property to be sold must be set 
out,^ but if a portion of it is released from attach- 
ment after the date of the proclamation, a fresh 
proclamation is necessary,® unless the portion releas- 
ed is advertised to be sold as a separate lot and is 
distinctly separable. But no plan of a house Is 
necessary.^ 

It is the duty of the decree-holder to notify all 
incumbrances on the property, and particularly so, 
if he himself holds the incumbrances ; in the latter 
case, an omission to mention them may create an 
estoppel.^ A decree-holder or an attaching creditor 
seeking to bring properties to sale in execution is 
not required to do more than comply with the provi- 
sion of rule 66 (3) and file an affidavit in the form 
prescribed by Civil Rules of Practice. He is not 
required to inspect and peruse all mortgage-docu- 
ments mentioned in the encumbrance certificate. A 
proclamation of sale set out the mortgages on the 
property but it did not set out that under the terms 

1, Freeman on Executions, II. 16i6. 

2, Raja Ramassur v. Rai Sham, (1901) 8 G.W.N. 267. 

3, Shih Prckasli v. Sardar Doyal^ (1878) 3 Cal. 541. 

4, Ji/’arindaf v. Sukhkhant (1924) 80 I.C. 667. 

5, Kalidas v. Prasanna K-uviar^ (1920) 47 Cal. 446; Maung 
KijinPemy, Mi Pwa Me, [1921] 64 I.C. 953, See Sant Bvx v . 
Nadir Mirza, (1924) 81 I. C. 1013. For a fuller discutsion, see 
Chapter on Estoppel in Execution poU . 
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of the mortgage the mortgagor was not entitled to 
recover the property without at the same time 
redeeming the mortgages on other properties. The 
purchaser at the execution sale sought to have the 
sale set aside as the proclamation of sale did not 
disclose such a contract against redemption. It was 
held that the sale could not be set aside.^ 

When a Court receives an application for exe- 
cution against property which is admittedly or is 
alleged to be subject to mortgage, it should give 
notice to the mortgagee, and ask him whether he 
consents to the sale of the property free of mort- 
gage. If he consents and there is no dispute as to 
the fact of the mortgage or the amount of the mort- 
gage money, the Court may under the provisions 
of section 73 (b) of the Code of Civil Procedure 
direct the sale of the property free of moitgagc, 
giving the mortgagee the same interest in the pro- 
ceeds of the sale as he had in the property sold. In 
that case no mention of the mortgage should be 
made in the proclamation of sale- If the mortgagee 
does not consent to the sale of the pro[)erty free of 
his mortgage, but the amount of the mortgage 
money is not disputed, the proclamation must state 
that what is sold is the right to redeem the land for 
that amount. If either the fact of the mortgage or 
the amount of the mortgage money be disputed the 
proper procedure is for the Court to make a sum- 
mary enquiry under the provisions of Order 21, 
rule GO (4), with a view to ascertaining what the 
exact nature of the mortgagee’s claim is and how 
far it is admitted by the decree-holder, and then to 
state the result of the enquiry in the proclamation 

l. Ponnnsamy V . Abdul Ilafiz^ (1921) 1 3 ,t,. W. 444 = G2 1 .0. 

735 . 


11-54 
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of sale, which should show clearly that what is to 
be sold is only the judgment-debtor's interest in the 
property, and that a mortgage for so much is claim- 
ed against the property but is disputed or not ad- 
mitted, or that the mortgage is admitted but the 
amount of the mortgage money is disputed or is 

admitted only in part 
% 

A claim preferred or an objection made under 
Order 21, rule 58, Civil Procedure Code, must result 
in an order passed either under rule 60 or under 
rule 61 and it is to an order made under the one or 
the other of those rules that the provision of rule 
63 applies. Under rule 62, the Court may nei- 
ther release the property nor disallow the claim and 
may continue the attachment subject to the charge; 
and it is only the result of the action of the Court, 
taken under rule 62, that will be notified to the 
public at large by an entry in the sale proclamation 
under rule 66 (2), clause (c), and it is this entry that 
the intending purchaser will look to, whether the 
entry is founded on an action of the Court taken 
under rule 62, on the basis of the materials supplied 
by the parties or on the basis of a report from the 
Kegistration Office ; in both cases the entry in the 
sale proclamation would be the same, and there is 
no distinction in the effect of the entry in the two 
cases, and in so far as the auction-purchaser’s rights 
and liabilities are concerned, he will be bound by 
the entry in the sale proclamation as to the incum- 
brances on the property to be sold- In both cases 
he has nothing before him except the entry in the 
sale proclamation and is only affected by the notice 
conveyed thereby. Whether an inquiry into the 


1. Ovanni P^ruvial Cheiiyv, Maung Myin, (1919) 51 I.O* 751 
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validity of the incumbrance has taken place or not 
previous to the entry in the proclamation is no con- 
cern of his, for the simple reason that he does not come 
on the scene previous to the commencement of the 
sale. It is not necessary that the exercise of the dis- 
cretion vested in the Court in charge of the execu- 
tion proceedings under the provision of rule 62 must 
always be based on an investigation into the nature 
and the validity of the charge or the mortgage. It 
may be that the Court only decides under that rule 
to give notice under rule 66 to the intending pur- 
chaser that a claim is made in support of the charge 
or the mortgage ; but then the purchaser merely 
takes the risk of the notice. Whether the property 
is sold subject to a mortgage or a charge or whether 
merely a notice of such encumbrance is given in 
the sale proclamation the result is the same. In 
either case it is nothing but a notice as to the judg- 
ment-debtor’s indemnity against the encumbrances.^ 

The value of the property must be stated 
and if necessary, the Court should hold an inquiry 
and insert the value in the proclamation.' The 
Court has no jurisdiction to fix the valuation before 
the day fixed for settling the proclamation.'^ To 
order property which is to be put up for sale in 
execution of a decree to be valued at twenty times 
the Government revenue is merely a colorable pre- 
tence of making the valuation required by law and 

1. Sani n*wc v. Nadir Mirza, (1924) 81 I.O. 1013. 

2. I/ac;imau V. Ganj/a, (1912) 15 G.W .N. 713=6 I. C. 180; 
Rajbans Sahay v. Askaran Raid, (1922) 1 Pab. 214 ; Sureiulra v. 
Ilurruckt (1908) 12C.W.N. 542 bolding contr'^ry opinion \a Kashi 
V, Jamuna, (1904) 31 Cal. 922 to bn obiter. 

3. Siikhraj v. Dcbi Buksh, (L923) 3 Pat. L.T. 342=65 I.G .360, 
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such an order cannot be sustained.^ The valuation 
made by the decree-holder or the judgment-debtor 
should not be inserted in the proclamation and the 
insertion of any valuation, other than that fixed by 
Court, is calculated to mislead intending bidders and 
is therefore wrong, ^ but the Court may insert the 
values given by the parties in exceptional cases.® 

A statement of the revenue assessed on the pro- 
perty is a material matter that must be stated in the 
proclamation. 

It is competent to issue a proclamation before 
objections advanced by the judgment-debtor have 
been judicially disposed of, though it may be that 
the property cannot be sold until the objections are 
disposed of.^ 

An objection raised in the course of the inquiry 
cannot be treated as a claim under rule 58, which 
refers to a claim on attachment.® An order passed 
in an enquiry under rule 6G is not conclusive as bet- 
ween the decree-holder or purchaser on the one 
hand and the holder of the incumbrance on the 
other.' __ 

1. Jagannath v. Chiiraguptay (1918) 3 Pat. L.J. 680=48 I.C. 

141. 

2. Rai Beni v. Edal, (1919) 4 Pat. L. J. 37 = 49 I C. 195 ; 
Damrupat Singh y , Rameshwar Singhy (1923) Pat. 208 = 73 I.C. 
317. See also Raghunath Singh v, Hazari SahUy (1917) 2 Pat. L.J. 
130=37 I.G. 872 F.B. 

3. See Nand Kishioar v. Kedarnathy (1917) 40 I.C. 849, 
Bijoy Sinqh v, Ashntooh Qossamiy (1925) 28 G. W. N. 552 = 83 I. C, 
430 ; Jashhntiddin v. Manmohini, (1922) Cal. 63. 

4. Bali Ram Y, Seth NarsinghdaSy (1923) 45 M. L.J. 403=75 

I.C. 546. 

5. Hara^ra v. Haricharan, (1918) 43 I.C. 450, 

G* BhikuLal v. Khemohand, (1890) 14 Bom. 3G9 ; Parshottam 
V. Qaneshy (1399) 23 Bom. 769. But see contra Raghunath Singh v. 
Hazari Sahuy (1917) 2 Pat L.J. 130=37 I.C. 872 F.B. 

7. Bhagwan Das v. Ahmun Jaiiy (1916) 3 O.L.J, 422 = 36 I.C. 


732 . 
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« 

An order settling the terms of the proclama- Appeal, 
tion, such as, fixing the valuation of the property 
under this rule, is not an order relating to the exe- 
cution of a decree within the meaning of Section 47 
and is not therefore appealable.’’ For instance an 
order which purported to be under rule tlG and which 
directed the order in which the shares of the judg- 
ment-debtors were to be sold was a judicial order 
not warranted by the section and so ultra vires.- 

A contrary view has been taken in Lahore and 
Patna : The action of the Court in settling the terms 
of a proclamation under rule GG is a judicial pro- 
ceeding; it differs from section 287 of the old Code, 
in that it requires the Court to draw up the pro- 
clamation after notice to the decree-holder and 
judgment-debtor and this indicates the action of the 

1. Sivagatni v. Subramanya, (1903) 27 Mad. 259 F.B.; Rajna- 
ndtha v. Soniasundara, (1917) M.W.N. 141 = 37 I.G. 897 ; Rania- 
nathdfi V. VenJid^dcJicllayn^ (1923) 44 M.L.J. 599 = 72 I.C. 836 ; 
Deokitianda^i v. D'xusi, (1912) 16 C. W. N, 124 = 10 I.G. 371 ; 
Uahammed V. Tara, (lOli) -22 I.G. Ranch v. Mani, (1912) 

16 G.W.N. 970 = 17 I.G. 83 ; W. G. Ckattcrji v. R. .11. K. Karpan 
Chetty, (1916) 8 L.B,R. 350=36 1.0.402; Sakki v. Kalanand, 

(1911) 14 G.L.J. 607 = 11 I.G. 759; Bejoy v. Dharendra, (1918) 

47 I.C. 512; Ai^idhia v. Qopmath, (1917) 39 All. 415: Deoki- 
nandati v. Rajah Dakcswar, (1917) 2 Pat. L. J. 13 = 38 I.G. 616 
(distinguishing Ganga Prosad v. Raj Goojnar, (1903) 30 Cal. 617 and 
Raja Rameswar v. Rai Sham, (1901) 8 G.W.N, 257, as passed under 
the old definition of decree) ; Sureiidranath v. Mritimjay, (1920) 

5 Pat. L.J. 270 = 56 I.G. 452; Giridhari Lai v. Altzf AH, {IdlS) 

46 I.G. 564. See Lakshpati v. Sarkho, (1909) 6 M.L.T. 252 = 3 I.C, 

342 ; Pran Singh v. Janardan Singh, (1911) 14 G.L.J. 541 =13 I.C. 

337 ; Raja Braja Sundar v. Sivaranjan, (1920) 1 Pat. L.T. 647 = 

69 I.G. 282. But see contra Sham Lai v. Laf, (1916) 14 

A. L.J. 363 = 35 I.G. 230; Jogeshchandra v. Hemendra Kiwiar, 

(1922) 35 G.L.J. 170=64 I.G. 547. 

2. Krishnaswami v. Swaminadha, (1907) 4 M.L.T. 352, See 
&\ho Vedavyasa y. 21adura Hindu Sabha Nidhi, (1923) 45 M.L.J, 

473 = 77 I.G. 143. 
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Court is intended to be judicial.^ A revision may 
lie under S. 107, of the Government of India Act, 
1915, if not S. 115 of under the C. P, Code.^ 

Notice of sale. The provision for notice under Or. 21 rule 66 

is directory and not mandatory, enacted not for 
the benefit of the judgment-debtor but with a view 
to ascertain the exact rights which should be set 
forth in the proclamation of sale.® Failure to serve 
the proclamation does not vitiate the sale when the 
judgment-debtor knows of it.^ 

Where the judgment-debtor had notice issued 
to him of the date for settling the sale proclamation 
and in spite of it did not attend or assist the Court 
in fixing the valuation he is afterwards estopped 
from objecting to the valuation.® 

Where on an application for execution notice 
had been issued under Order 21, rule 66 of theC.P. 
Code and the particulars to be entered in the pro- 
clamation of sale were settled, the omission to issue 
the notice under that rule again on a succeeding 
application for execution does not constitute an 
irregularity.® When a proclamation of sale of lands 
in execution of a decree as framed by the Court was 
not published in the village where the lands were 

1. Raghunath Singh v. Bazari^ (1917) 2 Pat. L.J, 130—37 
I.C. 872 F.B.; Kanhia v. Bank oj Upper India Ltd,, (1919) P.W.R. 
36 = 491,0. 639, 

2. Ibid, 

3. FazcU Ahviad v. Wesaltiddin, (1916) 38 All. 481 ; Krishnaii 
V. Baliram, (1918) 44 I.C. 252. See contra Ramasami v. Ma U 
Tha, (1917) 11 Bur. L.T. 40 = 38 I.C. 98. 

4. Jasliiviuddin v. Manmohini, (1922) Cal. 93. 

5. Mahadeo Singh v. Dhobi Singh, (1923) 2 Pat. 916=74 I.C. 
838; Fran Singh y. Janardhan Singh, (1912) 14 G.L.J. 541 = 13 
I.C. 337. 

6. Basant Lai v. Saiyad Husain, (1922) 24 O.C. 391=65 I.C. 

988, 
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situate but the process-server intimated at the village 
that the sale would be held at a place and by an 
officer different from those fixed by the proclamation, 
a sale held at the place and by the official fixed by 
the proclamation is illegal and a nullity and not 
merely irregular ” within the meaning of 0-21, 
r. 90 C.P. Code.^ 

A complaint relating to the violation of Order 
21 rule 66 on the ground that notice was not given 
to all the parties concerned before settling the pro- 
clamation is not covered by Order 21 rule 90 and 
can be considered only under Section 47* There is 
therefore an appeal and a second appeal against a 
decision in the matter.^ 

“Save as otherwise prescribed,^ every sale in exe- 
cution of a decree shall be conducted by an officer 
of the Court or by such other person as the Court 
may appoint in this behalf, and shall be made by 
public auction in the manner prescribed-”^ The words 
“ as the Court may appoint ” refer not only to 
“such other parson,” but also to an officer of the 
Court, ^ so that in the absence of the Subordinate 
Judge, the Judge cannot sell.*^ The employment of 
agents for the conduct of a sale in execution of a 
decree is contemplated by this rule and the fact that 
the Court appoints a nominee of the parties to a 
consent decree to conduct the sale and dispenses 

1. Jayaram Ayyar v. Vridhagiri Aiyar, (19*21) 44 Mid. 35. 

2. Thekkedath Neclu v. Subramaniay (1919) M.W.N. 897 = 53 
I.G. 809. 

S. Sec C.P.G., O. 21» r. 76 for sale of negotiable instruments 
and shares and stocks. 

4. G.P.G., O. 21, r. 65 (=01d Gode S. 2S6). 

5. Judoonatk Royy. Ram Baksh, (1SG7) 12 W.R. 238; Omar 
Chunder v. Soormunnissa Khatoon^ (1864) W.R. 44. 

6. Ibid. 
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with the usual preliminaries, such as attachment 
and issue of notice, does not render it any the less a 
sale by Court. ^ 

The ofiScer charged with the execution of the 
writ, while he must not unnecessarily imperil the 
rights of the plaintiff, ought always to seek to avoid 
the sacrifice of the property of the defendant. To 
prevent such a sacrifice, the officer is invested with 
a very large discretion. In the exercise of this 
discretion, he may and ought, even against the 
protest of the plaintiff, to adjourn the sale, or return 
that the property is unsold for want of bidders 
whenever he sees that his proceeding with the sale 
is likely to operate as a sacrifice of the property in 
excess of that usually attendant on forced sales of 
like property. He is not, however, under any duty, 
at the suggestion of a third person who does not 
appear to be a party to the litigation, to continue a 
sale on the ground that it is to take place on 
Saturday, and such person is of a religious faith 
which does not permit his doing business on that 
day/*2 

An auction in the widest sense of the term is 
any mode of sale, however conducted, in which the 
vendor comes under an express or implied obligation 
to part with the property to the highest bidder.^ 
The auctioneer is the agent of the vendor and the 
assent of both parties is necessary to make the 
contract binding ; that is signified by the seller 
knocking down the hammer.'* 

1. Oalstaun v. Woomash Chandra, (1917) 44 Cal. 789. 

2. Freeman on Executions, II. 1663. 

3. Dart on Vendors .jkd PuiiCHASERs, I. 198. 

4. Payne v. Cave, (1769) 3 T.R. 149, cited in Baja of Bohhxh 

V. Si^ryanarayana Bao, (1919) 42 Mad. 77G (783). 
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Where property is sold by Court, the auction- 
purchaser is one party to the contract, and the other 
party to the contract is not the judgment-debtor or 
the decree-holder, but the Court itself. In selling 
property the Court acts under the statutory powers 
given by the Code and not as the agent of any party, 
and the contract that is made when the bid is 
accepted and confirmed by the Court is one between 
the Court on the one side and the auction-purchaser 
whose bid is accepted on the other/ 

The function of a Nazir or other ofticer 
appointed to conduct an auction sale is of a 
ministerial character. If he conducts it in the 
presence of the presiding officer and the latter forth- 
with declares under Order 21, rule 64, C. P. Code who 
the purchaser is and signs the formal order the sale 
is complete. If it is not held in his presence, it can 
be completed only by his order closing the bidding 
or an order accepting the bid under rule 84. 
Where in anticipation of sanction the Nazir accepts 
the deposit required from the highest bidder, there 
is only in law an offer, and it is open to the Court 
to resume the auction.^ 

“ The ordinary understanding in an auction 
sale is this. In the presence of the auctioneer who 
may be regarded as the acceptor, successive proposals 
are made for the purchase of the property. A 
makes the first offer and when that is succeeded by 
the offer of B ; if A wants to purchase the property 
he must make a higher offer. Otherwise he walks 
out of the bargain. There may be C,IJ and E and 

1, Gangabattula Kantamnia v. Manchiroj u RcddipciiUtilu ^ 
(1924) 4G M.L.3. 134 = 78 I.C. 29G. 

2. JaiOhadar Jha v. Maiuhdhari Jim, (1923) 2 Pat. 5't8. 
Sec also llajcndra v. U}}cndra, (1915) 19 C.W N. G33 = 27 I.C. 800 . 
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Deposits. 


Bids and 
bidders. 


SO on who may bid higher than their immediate 
preceding bidders. It is the highest bidder that is 
regarded as having made the final proposal which 
may or may not be accepted by the auctioneer. If 
it is accepted the bargain is concluded.’* The 
procedure at a court-sale exactly corresponds to this 
description.^ 

It is usual to receive deposits from intending 
bidders and in respect of such deposits, the auc- 
tioneer is a stakeholder for the vendor and the 
purchaser. It is his duty to hold it until the comple- 
tion or revision of the contract and to pay it to the 
party ultimately entitled. But the vendor is liable 
for any loss of the deposit sustained by the auc- 
tioneer’s insolvency or misconduct.^ 

The deposit is not only a payment by anticipa- 
tion of part of the purchase-money, but also an 
earnest of the performance of the contract,^ and 
the purchaser cannot elect to forfeit it and avoid 
the agreement.^ 

A bid is a mere offer and can be retracted by 
the bidder at any time before the auctioneer announ- 
ces the completion of the sale, that is, before the fall 
of the hammer.^ A condition that no bid shall be 
retracted cannot probably be enforced.^ 

1. Per Seshagiri Iyer J, in Raja of Bobhili v. Suryo^narayaiia 

Rao, (1919) 42 Mad. 776 (782). 

2. See Halsbury’s Laws of England, I. 512. 

3. Howe V. Smith, (18S4) 27 Ch. D. 84 ; Collins v. Stimson, 
(1883) 11 Q.B.D. 143 ; Soi^er v. Arnold, (1889) 14 A.C. at 435. 

4. CrniahUy v. Jerninghain, (1817) 2 Mer. at 506 ; Palmer v. 

Temple, (1839) 9 A. & E. at 520. 

5. Kenaram v. Eaz^as/i, (1913) 18 C.L.J. 53 = 19 I.C. 904, 
Raja of Bobbin v. Suryanarayana Rao, (1919) 42 Mad, 776; Jora- 
varmull Champa Lai v. Jeyogopaldass, (1922) 45 Mad. 799; Me 
Manns v. Fortesqm, (1907) 2 K. B. 1 ; Payne v. Cave, (1789) 3 
T.R. 148. 

6. Wurlo70 V. Harrison, (1858) 1 E. & E, 295. 
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A bid lapses on the making of a subsequent 
higher bid or on the expiry of a reasonable time 
after the making of the bid without acceptance of 
the Court. If a bid is made and accepted in the life- 
time of a bidder it is not annulled or withdrawn by 
his subsequent death. The contract having been 
completed in his lifetime, payment may be made or 
enforced afterwards and the appropriate evidence of 

his purchase executed.^ 

If the bidder dies before acceptance of his offer, 
the bid becomes a nullity. In such a case the Court 
must not take up the previous bid and accept it but 

direct a fresh auction.^ 

A bid may sometimes be refused on the ground 
that the bidder is wholly irresponsible. This must 
be done only in a very clear case- In such a case, 
if an irresponsible party assumes to bid as the agent 
of another, the officer may inquire respecting his 
authority to do so, and is justified in refusing the 
bid, if the authority to make it does not exist. 

“ A bid may be withdrawn at any time prior to 
its acceptance. After the bid is accepted, the bidder 
has no right to withdraw it. Where, however, the 
bidding was made in the name of the plaintiff, by his 
agent, who, in bidding, exceeded his authority, by 
mistake, bidding more than he was authorised to bid, 
and more, in the aggregate, than he intended to bid, 
it was held that he might, on discovering his mistake, 
withdraw the bid.’’ “ The danger that the proper- 
ty when offered again may not be fairly sold is not 
so great as to outweigh the consideration that the 

1. Freeman on Executions, II. 1692. 

2. See liaja of Bobbili v. Stiryanarayana Boo, (1919) 42 Ma-d. 

77G. 


3, Freeman on Executions, II, 1692, 
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execution debtor ought not to be allowed to insist 
upon an unauthorised act of the agent and for the 
purpose of gaining the benefit of a mistake. The 
bid may be made by letter or other writing ; but if 
so, it must be publicly cried as are other bids. There 
must be no circumstance of fraud or collusion 
between the officer and the bidder, and the former 
must not have acted as the agent of the latter. The 
bid must be an unconditional cash bid ; for the 
bidder cannot impose or vary the terms of the sale 
If a bidder undertakes to impose any condition to 
his bid not warranted by law or the decree of sale, 
it is thereby given such a character that the officer 
has no power to accept it, and should, therefore 
reject it and proceed to receive such bids as he is 
authorized to accept. If, for any cause, the highest 
bidder does not comply with the terms of the sale, 
or it appears that his bid, after being apparently 
accepted will not be carried into effect, or must be 
rejected, the property cannot be awarded to the 
second highest bidder, but a new sale must take 
place. 

When a Court adjourns a sale fixed for a certain 
day to another date, with a view to get a higher 
offer for the property, it must be regarded not to 
have intended to accept the previous offer. This 
result would follow even if there are no higher 
bidders.^ Certain property was put up for sale and 
the petitioner’s offer of Rs. 9,000 was treated by the 
Nazir, who conducted the sale, as the highest- 
Immediately afterwards, it was represented to the 
Court that other persons were willing to bid for 
Es. 15,000. The Court directed the sale to proceed 

1. Freeman on ExECUTIo^'g, II. 1729. 

2, Baja of Bobbin Y. Akclla Suryanarayana, (1919) 42 Mad. 

776 . 
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and the result was the opposite party was declared 
to be the purchaser. It was held that there was 
sufficient warrant for the procedure adopted by the 
Court, in the 3rd of the conditions of sale which are 
adopted as apart of the proclamation of sale (Form 
29 Ap. E. Sch. I of the Civil Procedure Code) and 
that in the interests of justice High Court should 
not interfere.^ 


Where a person goes to bid at a sale held in 
execution and in full knowledge of the conditions in 
the proclamation (App. E, Form 29, C. P. Code) 
ofiers bids for the property, and the property is 
knocked down to him, the mere fact that the Court 
has subsequently the discretion to confirm or annul 
the Nazir’s auction does not leave it open to the 
bidder to withdraw his bid. Condition 3 of the pro- 
clamation of sale gives the Court a quasi-revisional 
discretion in the matter and does not require the 
Court itself to knock down the property.^ 


An order refusing a decree-holder to withdraw 
the bid which he had himself made and upon which 
the hammer had fallen does not adjudicate any 
right. It is not a decree and no second appeal lies.^ 


“ From the provision to be found in the statutes 
of many of the States requiring property to be sold 
under execution to the highest bidder, and directing 
the sheriff to postpone a sale for want of bidders, it 
has been claimed that there can be no valid sale 
when no person other than the plaintiff in the writ 
or his agents were present, and, at all events, 
that the sheriff ought to adjourn the sale in such an 


1. Asliutosh Chaiterjee v Sudhindra Chandra^ (1911) 13 I.G. 

597. 

2. Bajendra v. Upendray (1915) 19 G.W.N. 633 = 27 I.G. 805, 

3. Ibid. 
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emergency. If it were necessary for the plaintiff to 
produce some bona fide bidder other than himself, 
it would often be impossible for him to enforce his 
judgment. Probably the officer is warranted in 
adjourning the sale where the bid offered is grossly 
inadequate, and its acceptance must result in a 
needless sacrifice of the defendant’s property. The 
officer is not. however* justified in adjourning the 
sale solely on the ground that but one bidder is 
present, and there can be no doubt that the mere 
want of competition or of the presence of more than 
one bidder does not render a sale invalid, nor 
necessarily constitute any reason for setting it 
aside.” ^ 

Where an agent holding an auction accepts 
the highest bid on behalf of his principal subject to 
the assent of the principal, there is a valid and en- 
forceable contract on the assent being given. In 
the absence of a condition to the contrary a bena- 
midar can bid at an auction.^ It is not competent 
to one person to avail himself of the bid of another 
at a court-sale and constitute himself the purchaser 
by depositing the purchase-money ; nor can the con- 
sent of the bidder improve the position.^ 

If an incompetent person (as a lunatic) is de- 
clared the highest bidder, the Court can hold the 
next bidder to his bidding or even allow him to 
stand as purchaser with the consent of parties to 

the cause.^ In one case, where the offer of the 

_ _ 

1. Freeman on Executions, II. 1668. 

2. Chitibabu Adinna v. Oarmalla JaggarayodUt (1915) 28 
M.L.J. 617 = 29 1.0.12. 

3. Shnhzadi v. Ahmad AH, (1918) 21 O.C, 212 = 1? I.C. 993. 

1. Blackbeard v. Lindigren, (1786) 1 Cox. 205 ; but Quaere, 

whether the Court might not treat the case as one of an offer to pur- 
chase by private contract? Sudden, 11 th Edn. 102. 
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highest bidder was rejected under the idea that ha 
was of insufficient means and the next bidder was 
declared the purchaser, the Court did not treat the 
sale as void, but seemed to consider that the highest 
bidder should have moved that he instead of the 
other might be declared the purchaser.'^ 

It a sale has been actually completed the pur- 
chaser has a right of action maintainable without 
any written contract or memorandum of sale.^ Wheie 
a sale is by its conditions a sale subject to a reserve 
price no contract is concluded, even when the pro- 
perty is knocked down to the highest bidder, if the 
highest bid is lower than the reserve price, and the 
highest bidder has no right of action.^ Subject to 
certain exceptions any person competent to contract 
has the right to insist on the reception of his bid.^ 

“An infant cannot be bound by his bid, because 
of his incapacity to contract. But, doubtless, in 
this, as in other cases, he alone can urge his incapa- 
city. The purchaser must have capacity to receive 
and hold real estate. The right of a corporation to 
acquire and hold real property can generally be in- 
quired into at the suit of the state only- In Minne- 
sora, by whose statutes a county is a body politic 
and corporate having power * to purchase and hold 
for the public use of the county lands lying within 
its own limits,* it has been adjudged that it has no 
capacity to acquire real property, except for public 
use, and that a purchase by the county of lands at 
execution sale, though under a judgment in its favor, 
is void, unless such lands were intended for the 

1. Hughes v, Lix/scombe^ (1840) 6 Ha. 142. 

9, Johnstone v. Doyes, (1899) 2 Ch. 73. 

3. Mg Manus v. Fortesque^ supra. See Halsbur^’s Laws of 
England, I. 511. 

4. Freeman on Executions, II. 1092, 


Co-sbarer. 


440 TEE LAW OF EXECUTION 

public use. A partner may purchase at a sale of 
the partnership effects or of the interest of another 
partner. His conduct in making such purchase 
must be free from suspicion- Neither the plaintiff 
nor any other person interested in the judgment is 
disqualified from purchasing. If pledged property 
is taken from the possession of the pledgee and sold 
under execution against the pledgor, the former is 
competent to bid and may become the purchaser of 
the property at such sale.”^ 

“ Where the property sold is a share of undivi- 
ded immoveable property and two or more persons, 
of whom one is a co-sharer, respectively bid the 
same sum for such property or for any lot, the bid 
shall be deemed to be the bid of the co-sharer.*’^ 

This rule is adopted from section 14 of Act 
XXIII of 1861 relating to Putteedari estates. If the 
plaintiff is himself a co-sharer his bid must be pre- 
ferred to that of another co-sharer in the same 
mahal.^ His position was that he could advance bis 
claim to pre-emption which would be adjudicated 
later on.^ To claim pre-emption the claimant 
ought to be a co-sharer or a member of the co- 
parcenary at the date of the sale.® 

A decree-holder who under Mahomeden law 
would be entitled to pre-emption cannot assert that 
right in a sale in execution of his decree.® Where the 
judgment-debtor's rights in a putteedaree estate 
were sold and purchased by his son in the name of 
his father-in-law who was not a co-sharer and who 

1. Freeman on Executions, II. 1690. 

3. C P.C., O. 21 r. 88 C=01d Code, S. 310). 

3. Damodar v. Murari, (1915) 12 A.L.J, 1148 = 26 I C. 95. 

4. i>yud V. Kalee Kumar ^ (1866) 6 W.R.iMis. 3. 

5. Dwarka Prasad v. Ram Antart (1875) 7 N.W.P. 281. 

6. Sheik V. Kanje, (1863) 1 Marsh 555. 
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after the sale waived his right in favour of the judg- 
ment-debtorj it was held that a co-sharer who had 
fulfilled requirements was entitled to pre-emption. 

A person claiming pre-emption must sue to set aside 
the order confirming the sale in favour of an 
auction-purchaser and to have himself declared enti- 
tled to pre-emption and to be substituted for the 
auction-purchaser-" The defeasible title to a share 
in a patti does not give a right to pre-empt another 
share in the same patti as co-sharer.^ 

A co-sharer has to bid like any other bidder 
but an offer to abide by the sum offered by another 
bidder is sufficient." Where the right of the co- 
sharer is doubtful, the sale may be confirmed in 
favour of the other purchaser leaving the co-sharer 

to a remedy by suit.^ 

If the execution is for a joint debt which all 
the co-tenants are equally bound to discharge, there 
is more doubt of the right of any of the co-tenants 
to purchase at the sale. If a sale is made to either? 
.under such circumstances, his co-defendants proba- 
bly have the right to hold him as their trustee, and 
to require him to convey them their respective 
moieties on paying their shares of the moneys neces- 
sarily expended in effecting the purchase. Either 
of several judgment-debtors may purchase, at an 
execution sale, the property of his co-defendants. 

By such sale he acquires the title to their property, 



1. Gungaram v. Moolay (1870) 2 N.W.P. 200. 

2. Shib w. Thikay ilQlb) 1 N.W.P. 97. See Badri Singh v. 

TuUi Baniy (1924) 79 l.C. 82. 

3. Abdul Ghafur v. Ohulatn Busainy (1913) 35 All. 29(3. 

4. Iqbal V. (1916) 3 O.L.J. 405=36 1.0.664; but see 

contra Bira v. Unas, (1881) 3 All. 827 ; Tej Singh v. Govind, 
(1880) 2 All. 850. 

5. Tasuduk v. Uuksud, (1874) 6 N.W.P. 272. 
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and they become vested with a cause of action 
, against him to recover his share of the debt. If one 

of the judgment-debtors is, as between himself and 
another, a surety only, he may purchase the lands 
of his principal under an execution issued upon the 
judgment, and his title will be in all respects as valid 
and as free from other claims and encumbrances as 
if the purchase had been by one not a party to the 
action.^ 

Capacity to *' As a general rule, all persons, other than the 

purchase. officer conducting the sale and his deputies, are per- 
mitted to become purchasers, provided they are 
competent to contract, and do not occupy a relation 
with the defendant in which they will not be 
permitted to make their interests antagonistic to his. 
The general rule stands upon our great moral 
obligation to refrain from placing ourselves in rela- 
tions which ordinarily excite a conflict between 
self-interest and integrity. It restrains all agents, 
public and private ; but the value of the prohibition 
is most felt, and its application is more frequent in 
the private relations in which the vendor and pur- 
chaser may stand toward each other. The disability 
to purchase is a consequence of that relation bet- 
ween them which inspires in the one a duty to 
protect the interest of the other, from the faithful 
discharge of which duty his own personal interest 
may withdraw him. In this conflict of interest, the 
law wisely interposes. It acts on the possibility 
that, in some cases, the sense of that duty may pre- 
vail over the motives of self-interest, but it provides 
against the probability, in many cases, and the 
danger in all cases, that the dictates of self-interest 
will exercise a predominant influence# and supersede 

1. freeman on Executions, II. 1687. 
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that of duty. It, therefore, prohibits a party from 
purchasing on his own account that which his duty 
or trust requires him to sell on account of another, 
and from purchasing on account of another, that 
which he sells on his own account. In effect, he is 
not allowed to unite the two opposing characters of 
buyer and seller, because his interests, when he is 
the seller or buyer on his own account, are directly 
conflicting with those of the person on whose 

account ha buys or sells.”^ 

Accordingly the C. P. Code enacts that no Offio^ers oi 
ofiicer or other person having any duty to perform in 
connection with any sale shall, either directly or 
indirectly, bid for, acquire or attempt to acquire any 
interest in the property sold." Under the Transfer 
of Property Act, “No Judge, legal practitioner, or 
ofiicer connected with any Court of Justice, shall 
buy, or trafiic in or stipulate for, or agree to re- 
ceive, any share of or interest in, any actionable 
claim, and no Court of Justice shall enforce, at his 
instance, or at the instance of any person, claiming 
by or through him, any actionable claim so dealt 

with by him as aforesaid.’’^ 

The provisions of the C. P. Code prohibit pur- pieader. 
chases by any officer or any person having a duty to 
perform in connection with any sale, but the terras 
of the Transfer of Property Act are wider. The effect 
of these provisions is to prohibit a pleader from pur- 
chasing a chose in action, but not to purchase 
property at court-sales or not to purchase decrees of 


1. Freeman on Executions, II. 1683. 

2. O. 31 r. 73 (=01d Code, S. 29a). 

3 ! Act IV of 1882, S. 136. Hari Lai v. Tripura Charan, 
1913) 40 Cal. 650; Munnireddiv. Venhat Bao, (1913) 37 Mad. 238. 
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Courts, because decrees are not choses in action.^ 
A pleader s clerk does not come within these prohi- 
bitions. A pleader is not an officer within the 
meaning of Order 21, rule 73.2 

But if a pleader purchases property at a court- 
sale held in execution of a decree, where he acts 
for the decree-holder, he cannot according to equity 
and good conscience retain for his own benefit the 
property so purchased by him.® It was said in 
Greenlaw v. King,"^ “ The question is not whether 
there was fraud or no fraud, but whether the Court 
will permit a person standing in a fiduciary and 
confidential situation in which B was, to make 
himself an interested party in the very transaction 
which he, as trustee, was bound most vigilantly to 
superintend*'* This exposition of the law was 
adopted in Suhbarayndu v. Kotayya.^ 

“ An attorney having charge of the sale of real 
estate under execution cannot purchase the land 
for his own benefit, to the prejudice of his clients, 
or either of them. He cannot insist upon his pur- 
chase unless he paid an amount sufficient to satisfy 
his client’s judgment. As the relation of client and 
attorney is necessarily a confidential one, the latter 
will not be permitted to maintain any attitude of 
hostility to the interests of the former and, hence, 

1. Subharayndu V . Kotayya, (1892) 15 Mad. 389; Nagtndra 
Bala V. Debcndranath, (1918) 22 C.W.N, 491 = 44 I C. 13 ; Oovifida’ 
raiuluv. Ra^iga Rao, [imi) 40 M. L. J. 124=G2I. C. 255. The 
decision in Ooshain v, GhingnrilaU (1870) 2 N.W.P. 46 ; Nundeeinit 
V. Wiquliart^ (1868) 13 W.R. 209; Syed Wajedy, Hafiz Ahmed y 
(1872) 17 W.R. 480 were before the T-P. Act and are no longer law. 

See also v. Abdul GaffaVy 19 0.0,60=34 1.0. 

360. 

2. Alagirisami v. Ramauathaiiy (1886) 10 Mad. 111. 

3. Aghorenath v. Ram Churn, (1896) 23 Gal. 805, 

4. (1833) 3 Beav. 49. 

5. (1891) 15 Had. 389. 
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if he makes any purchase in his own name, or for 
his own interest, his client will certainly be permit* 
ted to treat the attorney as having acted as his 
trustee, and hence is not at liberty to enforce any 
advantage apparently gained by the purchase. It 
the attorney for the plaintiff purchases the pro- 
perty at a sum sufficient to satisfy the judgment, 
this act can by no legal possibility prejudice the 
plaintiff, and the attorney may hold the purchase 
for his own benefit. If the attorney for the defend- 
ant makes a purchase, there is no doubt that he 
may enforce it as against all persons except his 
client, and hence, in a state where an execution or 
judicial sale has the effect of cutting off all other 
encumbrances, this effect cannot be denied to a 
sale because it was made to an attorney for the 
judgment-debtor. A sale may be vacated, when, 
being in partition, it was made to the attorney of 
all the parties, because it is against public policy to 
permit him, while having control of the sale, and 
the other proceedings, to assume a position which 
may induce him to sacrifice the interests of his 
client. Where a sale is made to an attorney, and is 
not vacated, we assume that it is incumbent on his 
client, wishing the advantage of the sale, to elect, 
within a reasonable time, to bear the burden of the 
sale and of discharging it by recompensing the 
attorney by repaying the amount of the bid and any 
other necessary expenditures-”^ 


“ No holder of a decree in execution of which 
property is sold shall, without the express permis- 
sion of the Court, bid for or purchase the property.”" 


Decree-holcU'* 
and leave to 
bid. 


1, Fueeman on Executions, II. 1687. 
a. C.P.C., O. 21, r. 72 {=01d Code, S. 294). 
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An order refusing leave to bid is not appeal- 
able.^ 

ft 

This rule applies only to the holder of 
decree in execution of which the property is sold.^ 

A decree- bolder applied for execution of his 
decree by sale of ginning factory belonging to bis 
judgment-debtor. On the day of sale the bids did not 
go up beyond Es. 5,000. The property had been 
valued by a panch at Bs. 40,000. Shortly after 
this first bid the judgment-debtor made an appli- 
cation to the Court stating that the property was 
worth Es. 00,000. Subsequently the decree-holder 
made an application for leave to bid offering to buy 
the property for Rs. 20,000. The Court ordered 
that if the decree-holder was prepared to pay 
Rs. 40,000, his offer would be accepted. The 
decree-holder did not raise his bid to that amount 
and ultimately the Court disposed of the execution 
application on the ground there were no bidders. 

It was held that the Court should have granted the 
decree-holder leave to bid and made a further at- 
tempt for sale of the property and the order dis- 
posing of the execution application was set aside.® 

“ The effect of leave to bid is not, as has been 
sometimes erroneously supposed, to place the person 
obtaining leave in a fiduciary position toward the 
Court; such person assumes only the duties and 
obligations as to disclosure and good faith which are 
incumbent upon an ordinary purchaser from an 
ordinary vendor. It seems that leave to bid once 

1. KoThaHnyin v. Zla Hnyini, (1911) 38 Cal. 717 P.O. ; 
Motilal V. Fidchand, (1924) 26 Bom. L.R. 770=83 I.C. 379. 

3. Maufig Chit maifig v. N. A. R. U, Chetiy Firm, (1924) 

2 Bar. L.J. 166=79 I.C. 747. 

3. Motilal V. Fulokand (1924) 26 Bom, L.R. 770. = S3 I.C. 379. 
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given, unless in time confined to bidding at a 
specific auction, removes the disability and puts the 
parties at arm’s length as regards the property, so as 
to enable the person obtaining leave subsequently, 
and after failure of the auction to become the pur- 
chaser.”^ 


In Woopendro v. Brojendro? it was said that 
“when liberty is given to a decree-holder to bid at the 
sale of the judgment-debtor’s property, he is bound 
to exercise the most scrupulous fairness in purchas- 
ing that property and if he or his agent dissuades 
others from purchasing at the sale, that of itself is 
a sufficient ground why the purchase should be set 
aside ” and that “ there was a duty incumbent on 
the appellant (purchaser) to disclose all the circum- 
stances within his knowledge bearing on the 
question of the expediency of his being allowed to 
bid. Without such disclosure it is impossible for 
the Court to exercise its discretion. The withholding 
of information is no less a ground for cancelling a 
sale than actual misrepresentation on the part of 
the applicant who becomes the purchaser”. But in 
Mahomed Mira v. Savvasi Vijaya Raghunada, the 
Judicial Committee said that the rule as stated above 
was too sweeping in its terms and that a decree- 
holder who has obtained leave to bid at a judicial 
sale is in regard to restrictions upon him in the 


same position as any other purchaser. Their Lord- 
ships summed up the English Law as expressed in 


1. Coaksy. Boswcli, (1886) 11 Ap. Gas. 232 ; Mahabir Fershad 
V. Uaenaghleu, (1889) 16 Gal. 682 P.G.; Valiomtd Mira v. Savvasi 
Vijayd Baghutiada, [1899) 23 Mad. 227. 

2. (1881) 7 Cal. 346. 

3. (1699) 23 Mad. 227 (on appeal from 19 Mad. 315) ; Safis/t 
Ckandra v. Porter, (1908) 36 Cal, 226. 
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Cooks V. Boswelly^ “the Court of appeal stated the 
rule to be that a person whose position precluded 
him from purchasing (it was a solicitor in that case) 
must, when he applied for leave to purchase, either 
abstain from laying any information before the Court 
or must lay before it all the information he possesses. 
That rule is considerably narrower than the rule 
laid down by the High Court, and yet it seemed to 
the House of Lords to be too broadly stated. Lord 
Selborne held that it is not the duty of the applicant 
to give information which is not requested, and 
concerning which there is no implied representation 
positive or negative, direct or indirect, in what is 
actually stated. Lord Fitz Gerald states the rule 
with nearly equal caution though in an affirmative 
instead of a negative form : — “ If he professes to 
give the court information on any particular 
subject with a view to guide its discretion and 
obtain its approval of the proposed sale, he is bound 
to lay before the court all the material information 
he possesses on that particular subject.” Eeferring 
to the necessity of great caution in granting leave 
to bid as expressed by the High Court of Calcutta 
their Lordships added: “In this case,* the Calcutta 
High Court dwelt on the necessity of great caution 
in granting leave to bid ; indeed it laid down such 
conditions as would make the granting of leave a 
very rare thing instead of being a common thing. 
These conditions are drawn from English practice, 
partly from cases in which the applicant was a 
trustee or solicitor for the debtors and they are 
applicable to a system in which the decree-holder 
has the conduct of the sale.” The Code of Civil 

1. (1886) L.R. 11 Ap, Gas. 233. Also Warner v. Jacob, (1370) 

30 Ch. P. 230. 

1. See Sheonatk v. Janki Prasad, (18SS) 16 Cal. 133. 
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Procedure throws the whole ^responsibility of 
conducting the sale on the Court. 

Probably a mortgagee purchasing mortgaged 
property without leave may be deemed to have pur- 
chased as trustee for the mortagors.^ But leave to 
bid puts an end to the disability of the mortgagee 
and places him in the same position as an indepen- 
dent purchaser. There is no difference in this 
respect between the purchase by the mortgagee at 
a judicial sale of the equity of redemption only or 
of the mortgaged property.® After leave to bid is 
granted, the mortgagee does not stand in a fiduciary 
position towards his mortgagor. He is at liberty to 
take out execution for any balance of the amount 
decreed that may be left after collecting the price 
for which the mortgaged property was sold and is 
not bound to credit the judgment-debtor with the 
real value of the property to be ascertained by the 

Courfc.^ 

Where a mortgagor, having obtained a decree 
for damages against an assignee of the equity of 
redemption and having brought to sale the equity of 
redemption, purchases it himself with the leave of 
the Court under section 294, he is in the position of 

1. See Madras Civil Rules of Practice, Rule 15a. 

2. Kaynini Debiv, Ramlochan Sirkar, (1870) 5 B.L.R. 450. 
See Subbaroyudu v. Kotayyat (1892) 15 Mad. 389 (391) ; Indian 
Trusts Act (II of 1882, a. 90.) 

3. MahabifV. MdcyvagHten^ (1888), 16 Cal. 682 P.G. (explain- 
ing above) . ^ tt ■ 

4. SheonathN,JankiPrasad, am) IQ G&h 132 [Here Eari 

V. Tara Prasanna, (1885) U Cal. 718 is distinguished on the ground 
that the case was between the mortgagee decree-holder and other credi- 
tors of the judgment-debtor. This distinction is not apparent. But 
the case seems to have been overruled by 16 Cal. 682 P.C. See 
Ounga Pershad v. Jawabir Singh, (1891) 19 Cal. 4] ; Mtihammad 
v. Dkaranit (1895) 18 All. 31; Parvaii Charan v. Gobinda Chandra, 

(1895) 4 C.L.J. 246. 

U-57 
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Set-ol! wheu 
allowed. 


an independent purchaser and the price which an in- 
dependent purchaser must be taken to pay when he 
buys the property under mortgage for a cash pay- 
ment made to the mortgagor on account of his 
equity of redemption is the cash payment for the 
equity of redemption 'plus the debt i.e., the amount 
undertaken to be paid to the mortgagee. He is 
therefore bound to give credit for these amounts.'^ 

Where the decree-holder purchases with per- 
mission, the purchase-money and the amount due 
under the decree may be set off against one another, 
subject to the provisions of section 73,^ that is, the 
amount to which he would be entitled on a rateable 
distribution may be so set off.^ The decree-holder 
must apply to the Court for leave to set off. The 
liberty of set-off is not to be had as a matter of right 
and the purchaser, be he a decree-holder, may be 
asked to deposit the price, in order to facilitate rate- 
able distribution. Even under the old Code where the 
expression of the rule was not quite clear, it was 
said “while section 294 is applicable as between the 
purchasing decree-holder and the judgment-debtor 
and for convenience allows the former ordinarily to 
set off the purchase-money against his decree, 
instead of paying the money into Court and draw- 
ing it out again, the section must be taken as 
subject to the provisions of section 295 in cases in 
which there are competing decree-holders who have 
applied for execution.”^ When the sale price has 

1. Krislmasavii N . Janahiaminaly 18 Wad. 153. See 

Scslia V. Krisknay (1900) 24 Mad. 96. 

2. Arunackellain v. So77iaswtrfaram, (1931) 12 L. W. 328 = 

69 I.C. 86. 

3. Hazarimal v. Namdevt (1909) 32 Bom, 379. 

4. Sri/iiuas v. Radhabai, (1882) 6 Bom. 570 ; Viraraghava v. 
Varada, (1882) 5 Mad. 123 ; Taponidi v. Mathnra, ([880) 12 Cal. 
499 i Sorabji v. Govindj (1891) IG Bom. 91 (102). 
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been allowed to be set off by mistake in ignorance 
of claims for rateable distribution, the purchaser 
can be compelled by a summary process in exe- 
cution to refund the portion claimable by other 

attaching creditors/ 

The purchaser must ordinarily deposit the 
money in Court, but the sale should not be set aside 
for default, if all the parties interested waive then- 
right to have the deposit made.^ An assignee of 
a decree under an oral assignment does not require 
leave to bid at a sale.^ A decree the satisfaction of 
which has resulted from the decree-holder himself 
bidding the full amount of the decree at the sale 
is not actually satisfied until the sale is confirmed 
under rule 92 .^ If therefore the decree carries 
interest, the decree-holder is entitled to claim interest 
between the date of the sale and the date of con- 
firmation.'" 

“ Where a decree-holder purchases, by himself Misonce o£ 
ou through another person, without such permission 
the Court may, if it thinks fit, on the application of 
the judgment-debtor or any other person whose 
interests are affected by the sale by order set aside 
the sale; and the costs of such application and 
order and any deficiency of price which may happen 
on resale and all expenses attending it, shall be paid 
by the decree-holder.”*^ When a mortgagee has 

1. Jl/ofWcH V. (1888) 11 35G. See also 8ree 

Krishnti Doss v, U. Chatidaok Chanda (1908) 5 ^I.L.T. 125. 

2. Gopal V. Roy BunwareCi (1879) 5 C. Ij. R. 181. 

3. Dakshina v. Basumati, (1900) 4 C.W.N. 471. 

4. GanesU v. Purushottam, (1903) 33 Bom. 311. 

5. Khalil V. Gokul (1919) 41 All. 526. 

0. C.P.G., 0. 21, r. 72 (3) (^Olcl Code, S. 294) ; Saradindn v. 

Gosta Bchari, (1923) 27 G.W.N. 208-^75 I.C. 196; VHam Chandra 
V. Rai Krishna Dalai, (1920) 47 Cal. 377 F.B, ; Rai Radlia Krishna 
V. Bisheshar, (1922) 1 Pat. 733 P.C. ; Ra77iachandra v. Gajanan, 

(1920) 44 Bom, 352. 
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purchased the equity of redeiuption in contra- 
vention of the provisions of section 99 of the 
T. P. Act, it should not be presumed in the absence 
of evidence that the Court granted leave to 
bid-^ Where the holder of a mortgage decree was 
refused leave to bid for the mortgaged property at 
the execution sale, but nevertheless purchased it 
benarai, it was held to be an abuse of the process of 
Court and the sale was set aside.^ Similarly, when 
leave to bid was granted at a certain price, but the 
decree-holder purchased the property in the name of 
another person for a less price, his act constituted a 
fraud and vitiated the sale^ and the fact that the 
decree- holder associated with himself a stranger 
would not validate the sale, when the bid is a joint 
one and the interest of the decree-holder cannot be 
separated.^ When, therefore, leave to bid was granted 
on condition that a certain sum due to a prior charge- 
holder should be paid into Court but the decree- 
holder purchased the property at the sale without 
fulfilling the condition it was held that the Court 
had power, apart altogether from Order 21, rules 72 
and 92, to refuse to confirm the sale under rule 86 
or under its inherent power. ^ 

A purchase without the leave of the Court by the 
decree-holder or any one on his behalf is not void 
ah initio but only voidable at the instance of the 
judgment-debtor or other person affected by the 

1. Uttatn Chafidra v. Rai Krishna Dalai, (1920) 47 Cal, 3/7 

F.B. 

2. Mahomed v. Ram Lall, (1884) 10 Cal. 757. 

3. Srimati Sarai Kumari v. Nimaiohuran, (1900) 5 C.W.N. 

265. 

4. Raj Kuar v. Chunnoo, (1912) 16 O.C. 86=15 I.C. 888. 

5. Janakbati Chandhrani v. Rameshwar Singh, (1922) 1 Pat, 


235 . 
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sale.^ It is not a case of nullity of the sale for want 
of jurisdiction but one merely of irregularity of 
procedure ” Such a sale only gives the judgment- 
Lbtor the right to object to the sale and have it set 

aside and when no such 

purchase is as valid as if the leave of the Court has 
been obtained.® “ It cannot be attacked or ovei- 
thrown by third parties. Neither can the heirs or 
other parties in interest treat it as unqualifiedly 
void They may confirm it either directly or y 
their non-action continued for a long period of time 
after having notice of the true nature of the 
transaction,”-' and here in India by not making an 
application to set aside the sale in the manner 

provided by the C.P* Code. 

But it is not necessary that the judgment- 
debtor should have previously applied to the Court a^fenceto 
under this rule and section 47 to set aside the sale. 

If a defendant would in a suit brought or appli- 
cation made by him be entitled to a relief which 
would be a complete answer to the plamtifi s claim, 
then as a defendant he is entitled to put forward 
his claim unless he is estopped or otherwise barred. 

The written statement of the judgment-debtor may 
be treated as an application to set aside the sale. 

The sale may be set aside even after confirmation. 

' X~ JavhcrhcLi V. Haribai, (1881) 5 Bom. 515; ChinUimmrav 
v.-Vithnbai, (1887) 11 Bom. 588; Gopalchunder v Ram Lai, 

(1891) 21 Cal. 554; Paramasiva v. Krishna, (1891) 14 1 1 • ’ 

Motilaly. Ramdoyal, (1909) 1 I. C. 645 ; Sarculindn y. Gosta 

Behari, (1923) 27 C.W.N. 208 = 75 I.C. 196. 

2. Oanesh v. Gopai, (1917) 41 Bom. 357. « j 

3. Uartand v. Dhondo, (1897) 22 Bom. 624 (628) ; 

V. Midnavore Zamindari Co. Ld., (1913) 16 C, L. 

T C 120 

■ 4. Freeman on Void Jorncui. 8..Lrs, 120. See S«ra;man v. 

Charan, (1882) A.W.N. 26. 
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Section 244 (now 47) bars a suit brought for the 
determination of certain questions, but does not 
bar the trial of an issue involved in these questions, 
if the issue is raised at the instance of a defendant 
in a suit brought by him-^ Where a decree-holder 
purchases property without leave and the judgment- 
debtor seeks to set aside the sale, it is unnecessary 
for the latter to allege fraud or that the property 
has not been sold for its proper value ; it is for the 
decree-holder to satisfy the Court that the sale 
should be confirmed. Such was the view of Miller 
and Sankaran Nair JJ., but Abdul Rahim J. took a 
contrary view : “ It is a well established rule of 

law that a party relying upon fraud, either as the 
basis of his action or as a defence to a suit must 
plead it in distinct terms, so that the party whose 
act is impeached as fraudulent may have full notice 
of the charge he has to meet. The restriction im- 
posed on the decree-holder buying the property of 
the judgment-debtor in execution of his decree 
is the creation of a statute and the Court cannot 
attach to the disregard of a rule like this consequ- 
ences other than those contemplated by the legis- 
lature.**^ 

When once it is seen that a purchase without 
leave is only voidable, it follows that it is discretion- 
ary with the Court of execution to set aside the sale. 
In dealing with such a case which is merely an 
irregularity in conducting the sale, Courts will, 
before interfering with such a sale, consider whether 

1. See also jB//fVani V. Gopi (1897J 24 Cal. 355. Sara^ 

dindu V. OoUa Behariy (1933) 27 C.W.N. 208 = 75 I.C. 19G. 

2. Thaihu l^aick ^ . Koiidn Reddiy (1909) 32 Mad. 242 P.B- ; 
Eondapaiti Tatireddi v. Rama Chandrarao, (1921) M.W.N. 535 = 
62 I.O. 854. 
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any substantial injury has resulted to the judgment- 
debtor by reason of it.^ 

The question whether the sale should be set 
aside or not on the ground of leave to bid is one 
relating to execution of the decree within the 
meaning of section 47 and must be decided by the 
Court executing the decree and not by a separate 
suit.^ A suit by judgment-debtor to set aside a court- 
sale, on the ground that the sale proceedings had 
been secretly brought about without his knowledge 
and that the certified purchaser under the sale was a 
mere benamidar for the decree-holder who had no 
leave to bid, was held not maintainable.® An appeal 
lies from an order setting aside or refusing to set aside 
a sale under this rule^ but no appeal lies from an 
order setting aside or refusing to give a decree- 
holder’s permission to purchase at the court-sale. 

“ Save in the ease of property of the kind des- 
cribed in the proviso to rule 43, no sale hereunder 
shall, without the consent in writing of the judg- 
ment-debtor, take place until after the expiration of 
at least thirty days in the case of immoveable pro- 
perty, and of at least fifteen days in the case of 
moveable property, calculated from the date on 

1. Mathura Das v. Kalhuni Lall, (1885) 11 Cal. 731 ; and seo 
also Gopa! Ghunder Ram Lai, (1891) 21 Gal. 551 (558). Fora 
contrary opinion as to burden of proof, see Thalhu v. Kondu, (1909) 

32 Mad. 242, 2 )cr Sankarn Nair J . 

2. Oenu V. Sakharam, (180G) 22 Bom. 271; Viraraghava 

Venkata, (1802) 16 Mad. 287- 

3. Dxirga v. Bdlwanty (1901) 23 All. 478. 

4 . C.P.C., Or. 43 r. 1 (j). No second appeal lies, see Bhagvui 

V. Narku, (1894) 21 Cal. 789. 

5. Jodoonath v. Brojo Mohan, (1886) 13 Gal. 174 ; Ko Tha v. 
Ma Buin, (1911) 38 Cal. 717 P.C. See also Durga Sundari v. 
Qovindacha^idra, (1883) 10 Cal. 368: Baohni v. Charuchandsr, 
(1883) A.W.N. 104. 
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■which the copy of the proclamation has been affixed 
on the court-house of the Judge ordering the sale/*' 

Adjournment “(1) The Court may in its discretion, adjourn 

any sale hereunder to a specified day and hour, and 
the officer conducting any such sale may in his 
discretion adjourn the sale, recording his reasons for 
such adjournment ; Provided that, where the sale is 
made in, or within the precincts of> the court-house, 
no such adjournment shall be made without the 
leave of the Court. 


(2) Where a sale is adjourned under sub-rule (1) 
for a longer period than seven days, a fresh procla- 
mation under rule 67 shall be made, unless the 
judgment-debtor consents to waive it.'*^ 


In granting an adjournment of the sale the 
Court exercises its discretion. It considers the 
interest of the judgment-debtor as well as of the 
decree-holder but the provisions of this rule should 
be strictly followed.® The Court can adjourn the sale 
to a future date in order to have a better sale in the 
event of want of bidders or for any other similar 
reason,"* even after a few lots have been sold and 
the rest are unsold.® For an adjournment of the 
sale, an order of Court is necessary and where the 
sale though conducted in the precincts of the court- 
house was adjourned to another date without an 
order of Court, the sale was irregular.® Adjourn- 


1. C P.O., O. 21. r. 68 ( = 01d Code, S. 290). 

2. itid., r. 69 (1) & (2)(=01dCod6, S. 291). 

3. Vcukatosubbaraya v. Zamiiular of Karvetnagar, (1896) 20 

Mad. 159. 

4. Shyam v. Sundar^ (1904) 31 Cal. 873. \ ivr w K 

6. Raja oJKalahasti v, Raja Venkataramiah. (1914) 


873=26 I.C. 273. c r t q7 

6. Alayakkammal V . Arvnachalat (1902) 12 M.L.J. 

Vadtiganathan y. FoXy (1913) 6 Bur. L.T. 65 = 201.0. 192. 


See 
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ments of sales should ba for specified day and hour-^ 

The sale need not be closed on the first day-^ It 
may continue from day to day for any length of 
time and the limit of seven days given for an 
adjournment does not apply to it. Where several 
properties are placed for sale on the list, postpone- 
ment of the sale of any particular property from 
the commencing day to a later day is not an 
adjournment for the purpose of this rule.® 

But where the sale is stopped and adjourned for Fresh 
a longer period than seven days, the provision made 
for fresh proclamation should be followed.^ Where 
there is a series of short adjournments less than 
seven days which taken together in the aggregation 
amount to more than seven days, a fresh procla- 
mation is necessary.® A sale proclamation fixed 
13th July 1903 for the sale and it was notified that 
in the absence of any order of postponement the 
sale would be held at the monthly sale commencing 
on 13th July 1903- Owing to the absence of the 
Judge from the station the monthly sales did not 
begin till the 17th July and the sale actually took 
place on the ■20th July. It was held that in the 
circumstances of the case no fresh proclamation was 
necessary and even assuming there was any irregu- 
larity in publishing the sale, no substantial injury 
had been caused by it.' 


1 . Venkata Snhharaga v. Zamindar oj Karvcinagatt (1896) 20 
Itlad. 159; Bhikari Misra v. Rxni Surja (1902) 6 C.W.N. 48; 
PranSinghv. Janardhan Singh, (1912)14 C.L.J. 541 = 13 I. C. 
337. 

2. Jaislte Rant v. Biiait (1873) 5 N.W.P. 177. 

3. Lai Mohun v. Nunu, (1889) 17 Cal. 152. 

4. Venkata Subbaraya v. Zamindar of Karvetnagar, (1896) 20 
Mad. 159; Moti Singh v. Prithipal, (1914) 95I.C. 17, 

5. Jaminimohan v. Chandra Kumar^ (1902) 6 C.W.N. 44. 

0. Bang Lai v. Ravaneshwar , (1011) 39 Cal. 26 P.C, 

11-58 
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Waivei* of 
proclamation. 


Where a sale did not take place on the first 
day, being a Sunday, and on the next day, being a 
public holiday, and the sale was knocked down on 
the third day without any fresh proclauiation, it 
was held that there could not be a much graver 
irregularity then to fix the sale for a day on which 
the sale could not be held, that there were no 
proceedings for the first and the second day and 
such as are contemplated by section 291 and conse- 
quently the sale held on the third day was irregular 
and illegal and there was a strong presumption that 
the price realised must have been affected by the 
irregularity.^ 

Where a stay of proceedings is removed, a 
fresh proclamation is necessary for a new sale. 
After an adjournment of sale sine die^ if a sale is 
held without a fresh proclamation, it is a mere 
irregularity and the sale will be set aside if sub- 
stantial injury results from it.^ 

The judgment-debtor may waive the need for a 
fresh proclamation. But where there are several 
judgment-debtors, all of them mu^t join in the 
waiver. A guardian ad litem of a minor judgment- 
debtor can in good faith waive a fresh proclamation 
and have the sale adjourned.^ An application on 
the day of sale by the judgment-debtor that a por- 
tion onlv of the advertised property may be sold 

% 

would not amount to a ‘ consent ’ so as to dispense 

I. Brij Nandan v. Dal Dapai, (138G) A.W N. 127. 

2 Gujramiti v. Saiijid, (1906) 29 All. 19G P.C.; Abdfd Bakim 
v,Bga Nigri. (1923) 2 Bm*. L. J. 54 = 75 I.C. 343; Bang Laly. 
Ravan'’fihwar, (I9l 1 ) 39 CU. 2G P 0.; fCirpal Singhy. Kadar Nath 
(1917) 3 Pat B.W. 357 = 41 I.C. 68 ; O£ioial Liquidator v. ban) 
Narain (1921) 43 All. 433 ; aUo Moti Singh v. PrUhipa , 

(1914) 25 T.C. 17. 

3. Bepin Bidiarg v. Jntindar. (1910) 37 Cal. 89 k 
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with the need for a fresh proclamation.' A waiver, 
on an application for postponement of an execution 
sale by the judgment-debtor, of a fresh proclamation 
does not amount to a waiver of objections to the 


previous one.'*^ 

“Every sale shall be stopped, it 'oetore the lot 

is knocked down, the debt and costs (including the 

costs of the sale are tendered to the officer conduct- 
ing sale or proof is given to his satisfacti m that the 
amount of such debt and costs has been paid into 
the Court which ordered the sale-’’® 


Stoppiog Bale 

ou payment. 


Under this rule a mortgagor judgment-debtor 
can pay off the decree-debt and stop the sale, even 
though the period fixed under the preliminary 
decree for redemption is past and a final decree has 
been declared.' A payment made to prevent a sale 
is not voluntary whether made by the judgment- 
debtor or a third party claiming the property.' 

Where the properties of the judgment-debtor 
were sold in three lots and after the sale of two lots, 
the judgment-debtor tendered to the selling officer 
the balance of the decree-amount after deducting 
the amount of the bids for the two lots, a sale of 
the third lot was not vitiated by irregularity or illega- 
lity and could not be set aside to the prejudice of a 
bonafide auction-purchaser. The words “ the debt 
and costs ’’ in clause 3 do not mean the balance of 


1. Burbu^iS V. Bhairo Pcrshad, (1879) 5 Cal. 259, 

2. Budrananda v. Prithicliandf (1912) 14C.L.J. 346 = 11 I.G. 

438, 

3. C.P.C., O. 21 r. 0‘J (3) { = 01d Code, S. 291). 

4. Bibijan v. Sivchi. (1904) 31 Cal. 863; -Uisri Lai v. MWih 
L ai, (1906) 28 All. 28. 

5. See lodUiu Contract Act (IX of 1372), S. 69 ; Fatima Khatooib 
V. Mahomed, (1968) 12 l.A. 05 ; Omroto Lal-v. R'lmdhitn, (1872) 
18 W.R. 503. 
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Sale of 

agrioallaral 

produce* 


the decree-debt and costs which would remain if by 
a legal fiction the sales of previous lots (not yet 
completed by the payment of the whole purchase 
money) were taken as completed by treating the 
whole of the purchase money as actually paid up.^ 

Where an execution sale is postponed on the 
ground that the decree has been satisfied this has 
no application.® 

Where the property to be sold is agricultural 
produce the sale shall be held, — 

(а) if such produce is a growing crop, on or 

near the land on which such crop has 
grown, or, 

(б) if such produce has been cut or gathered, 

at or near the threshing-floor or place 
for treading out grain or the like or 
fodder-stack on or in which it is de- 
posited ; 

Provided that the Court may direct the sale to 
be held at the nearest place of public resort, if it is 
of opinion that the produce is thereby likely to sell 
to greater advantage. 

(2) Where, on the produce being put up for 
sale, — 

(a) a fair price, in the estimation of the person 

holding the sale, is not offered for it and 

(b) the owner of the produce or a person au- 

thorised to act in his behalf applies to 
have the sale postponed till the next day, 
or, if a market is held at the place of 
sale, the next mar ket-day, 

1. Raja of KaZahasti v. Raja Venkataratniah, (1914) M.W.N. 
873=26 1,0, 273. 

2. Jagdhari Rai y. Lafigat Gope, (1923) 4 Pat. L.T. 495—75 

I.C. 676. 
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the sale shall be postponed accordingly and shall be 
then completed, whatever price may be offered for 

the produce.’*^ 

(1) “ Where the property to be sold is a grow- 
ing crop and the crop from its nature admits of 
being stored but has not yet been stored, the 
day of the sale shall be so 6xed as to admit of its 
being made ready for storing before the arrival 
of such day, and the sale shall not be held until the 
crop has been cut or gathered and is ready for 
storing. (2) Where the crop from its nature does not 
admit of being stored, it may be sold before it is cut 
and gathered, and the purchaser shall be entitled to 
enter on the land and to do all that is necessary for 
the purpose of tending and cutting or gathering it. 


Where the property to be sold is a negotiable 
instrument or a share in a corporation, the Court 
may, instead of directing the sale to be made by 
public auction, authorize the sale of such instrument 
or share through a broker.’*^ But a sale through a 
broker is not obligatory** 

1. “Where moveable property is sold by 
public auction the price of each lot shall be paid at 
the time of sale or as soon after as the officer or 
other person holding the sale directs, and in default 
of payment the property shall forthwith be re-sold.” 

2. On payment of the purchase-money, the 
officer or other person holding the sale shall grant 
a receipt for the same, and the sale shall become 
absolute. 


Sale of 
negotiable 
instrumentij 
etc. 


Payment of 
price in the 
case of 
moveables* 


3. Where the moveable property to be sold is 


1. C.P.C.,0. Ql, r. 74. 

2. G.P.C., Or. 21. r. 75. 

3. Ibid. r. 76. 

4. Baboo Jjuchmcepat v. Lckraj^ (1867) S W.R. 415. 
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Irregulacity 
in sale of 
moveables. 


a share in goods belonging to the judgment-debtor 
and a co-owner, and two or more persons, of whom 
one is such co-owner, respectively bid the same sum 
for such property or for any lot, the bidding shall 
be deemed to be the bidding of the co-owner.*’^ 

In the case of sales of moveable property, the 

officer has got the discretion to allow the price to be 

paid within a reasonable time - Where goods offered 

for sale in execution of a decree are described as of a 

paiticular denomination and every circumstance 

points to the buyer having contracted for the specific 

goods produced as described, and the goods tendered 

do not answer that description, the purchaser is 

entitled to reject them and, if he has paid for them 

to recover the price as nrouey had and received for 
his use.^ 


Iso irregularity in publishing or conducting 
the sale of moveable property shall vitiate the sale; 
but any person sustaining any injury by reason oj 
such irregularity at the hand of any other person 
may institute a suit against him for compensation 
or (if such other person is the purchaser) for the 
recovery of the specific property and for compen- 
sation in default of such recovery,”'^ 


Money is not moveable property within the 
meaning of this rule.^ The sale of arms by a 
Nazir is excluded from the operation of the Indian 
Arms Act.® An omission or over-statement of the 
decree amount,*^ or non-service of the notice of 

1. C.P.G., O. 21 r. 77 ( = Old Code, S. 297). 

2. Shah Farced v. Shco Charun. (1872) 4 N.W.P. 37. 

3. Ttikaram v. Deoji, (1920) 54 I.C. 315. 

4. C.P.C., 0. 21, r. 78 (=01d Code. S. 298). 

6. Maung Lun Bye v. Mating Po Nyun, (1924) I Rang. 3G0. 

6. Wala Hiraji v. Hira Patily (1885) 9 Bom. 518. 

7. Kasscc Nath v. BtiUodhury (1865) 2 W.R. 60. 
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sale on the judgment-debtor,^ is not an irregu- 
larity. IE the sale proclamation warrants a title, 
the injured party may apply to set aside the 
sale," as it is not a mere irregularity.’ The sale 
cannot he set aside, after it is complete The 
owner can follow the property in the hands of the 
purchaser,^ or sue the decree-holder for its value.'' 

Though under this rule, a judgment-debtor can 
sue for compensation for injury caused to him on 
account of an irregularity in publishing or conduct- 
ing the sale of moveable property ; that section 
must be read with Section 47, which bars a separate 
suit regarding any question arising between the 

parties in execution.’ 

“ (1) On every sale of immoveable property the of 

person declared to be the purchaser shall pay imme- 
diately after such declaration a deposit of twenty-five 
percent on the amount of his purchase-money to the 
officer or other person conducting the sale, and m 
default of such deposit, the property shall forthwith 

be re-sold. 

(2) Where the decree-holder is the purchaser 
and is entitled to set oft the purchase-money under 
rule 72, the Court may dispense with the refiuire- 
ments of this rule.”^ 

As a general rule, no bidder can be asked to 
deposit money in advance, or to display his funds, 
before his bid is made and accepted finally, but if 

1. Chniter v. Dhumnn^ 1 N.W.P, 1. 

2. Romcsh v. Jodob, (1866) G W.R. 14. 

3. Frn-mji v. Hormcsji, (1877) 2 Bom. 250. 

4. Biikam Chand v. Ganga R^^n, (1019) P .R. 12-40 140. 

5. Mohammad V. Akial, (186S) 9 W.R. 118. 

G, Kanayev. Tlnrchand^ (1870) 14 W.R. 120. 

7. Atmafam v. Gulaht (1886) P.R. 14. 

8. C.P.C., 0. 21 r. 84 ( = 011 Code, S. 30G). 
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Failure to 
deposit. 


the selling officer has reason to suspect sham bid- 
dings, to frustrate the sale he will be justified in in- 
quiring into the trustworthiness of the bidders before 
accepting his bid.^ It often happens in practice, that 
decree-holders, in their anxiety to conclude the sales, 
set up nominal bidders, to swell the list of bidders so 
as to induce the Court to believe that there was a 
wide publicity and the price offered must be fair, 
and in such cases the selling officer will be justified 
in satisfying himself of the good faith of the bidders 
to determine whether there was a fair demand and 
the sale could be knocked down. A sham bidder is 
liable for prosecution under section 228 of the 
Indian Penal Code.® 


If the decree-holder has no leave to set off the 
purchase money under Order 21, rule 72 he must 
like any other purchaser deposit the advance, but 
when all parties waive the deposit, the sale cannot 
be sat aside.^ A failure to deposit the advance is at 
best only an irregularity and does not vitiate the 
sale, according to the High Courts of Madras and 
Calcutta,^ but according to the High Court of 
Allahabad^ there is no sale at all and there can be no 
confirmation of such sale. 


The distinction was pointed out in Mahomed v. 
Kilaria,^ A sale is no sale unless the price is paid. 
So where the deposit was never paid at all, there 

1. Rajah Muhesh v. Kishanund, (1862) 9 M.I.A, 324. 

2. Oopal V. Roy Bunio:iree^ (1879) 5 C.L.R. 181. 

3. In re Mohesh Chunder, (1864) W.R. Mis. 3. 

4. Venkata v# Sama, (1991) 14 Mad. 227 ; Bcpeen v. Puresh- 
nath^ (1882) 9 Cal. 98 ; Bhim Singh v. Sarwan^ (1888) 16 Cal. 33 ; 
Raman v. Olagappa^ (1908) 3 L.B.R. 225 : InaituHah v. Punjab 
National Bank Ld-t (1922) 67 I.C. 427. 

5. Intizan v. Narain, (1883) 5 All. 316 ; Amir Begam v. Sank 

of Upper IndiOj (1908) 30 All, 273. 

6. (1911) 15 C.W.N. 350=9 T.C. 66. 
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could be no sale under the Code, because the Court 
has no power to sell property to a person who does 
not pay for it. But if the deposit is made, though 
subsequently^ and not at once as required in section 
306, it may amount only to an irregularity in the 
conduct of the sale and it can be inquired into by 
an application under Order 21 rule 90 or section 47. 
In the former case, the remedy is by a separate suit 
and a suit will lie to set it aside as it is not merely 
an irregularity remediable by an application under 

Section 47. 

So where upon failure to make such deposit the 

property was subsequently— but not ‘ forthwith 

put up again to auction, and sold for a less price, 
it was held that the first sale was no sale at all and 
that the deeroe-holder was not entitled to claim 
under section 293 compensation for loss on re-sale 
from the first purchaser.- 


The officer conducting a sale has no authority 
to extend the time for payment of 25% of the price 
and it must be paid immediately.^ Though it is not 
open to the Court to extend the time for payment 
of the purchase price without the consent of the 
parties, still where an extension of time has been 
granted without objection on the part of the parties 
and the sale has been confirmed and the money 
drawn by the decree- holder, the sale cannot be set 

aside on account of the irregularity.'' 

1 . As in Ahmed v. Lalta, (1905) 28 All. 238; Bilim v. Sarwan, 
(1888) 16 Cal. 33 ; hiail Viteth v. The Punjab National Bank, 
G7 l.C. 427. 

2 Amir Begam \ . Bank of Upper ludia (l90fl) 30 All. 

273 * Ali V. All, (1015) 2 O.L.J. 230=30 l.C. 230. 

3. .IH V. AH, (1915) 2 O.h.3. 210-30 l.C. 230. 

4 Varanakkot Illath SubraJunamjam Namhtidri v. Vykunda 

Kammathi. (1023) 43 M.L.J. 477 = 09 l .C. 1001. 

11-59 
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On 22nd August property was put up for auc- 
tion, but the deposit of 25% of the price was 
made only on 28fch August. The sale was con- 
firmed on 23rd September. The judgment-debtor 
applied under rule 89 on 26th October as the Court 
was closed between 24th September and 25th 
October. It was held that the auction-sale was con- 
cluded on 28th August and the application to set 
aside the sale was in time and that the Court was not 
precluded by the ex parte order of confirmation 
from accepting the deposit and setting aside the 
sale. For the mere making of the last bid does not 
conclude the sale and for the conclusion of the sale, 
it is necessary for the officer to accept the final bid 
and to make a declaration as to who is the pur- 
chaser and to order him to pay over 25% of the 
purchase-money.^ 

Resale. Where the deposit is not made immediately 

after the declaration of the acceptance of the final 
bid, the property forthwith be resold and no 

fresh proclamation of the time of the sale is neces- 
sary.^ The putting up of the property again and 
soliciting fresh bids is a continuation of the original 
sale, a part and parcel of the proceedings which had 
their origin in the first putting up of the property 
and which do not come to an end until the pro- 
perty has been knocked down to a purchaser and 
that purchaser has made the statutory deposit.^ But 
when, as it often happens, all the bidders go away, 
on the impression of a completed sale and the failure 
to make the deposit is discovered too late, the selling 

1. Munshi Lai v. Ramnarain, (1913^ 35 All. 65. Soe also 
Jaibhadar Jha v. Matukdhari Jha, (10:23) 2 Pat. 543. 

2. Vallabhan v. Pangvnni, (1889) 12 Mad, 454. 

3. Vallabhan v. Pangunnit (1S80) 12 Miul. 454 ; Rajmdra 
Ravicharany (1698) 2 C. W. N. 411 ; Raui^ndranath v. M/. Bikait 
Kher, (1919) 51 I.C. 31G. 
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officer will not be bound to resell forthwith, for such 
resale means nothing and will be of no avail." In 
such a case, the sale comes to an end and cannot be 
resumed without the usual proclamation. In begin- 
ning to sell again in default of deposit the selling 
officer is not bound to commence from the next 
highest bid below that of the defaulter, unless that 

bidder abides by that bid.^ 

“ The full amount of purchase-money payable Payme^ of 
shall he paid by the purchaser into Court before the 
Court closes on the fifteenth day from the sale of 
the property : Provided that, in calculating the 
amount to he so paid into Court, the purchaser 
shall have the advantage of any set-off to which he 
may be entitled under rule 72.”^ 

Payment of the price before the day fixed is 
imperative.'' In computing the fifteen days allowed 
for payment, the day of the sale is excluded - and 
in default of payment the Court may forfeit the 
deposit to the Government and order the resale. 

Payment into Court will include payment into the 
Government Treasury under the Rules of Practice, 
and if therefore the money is brought into Court in 
time and steps are taken for actual payment into 
treasury, there is a sufficient compliance though the 
money does not actually reach the treasury on the 
day ® But a remittance by post will not be s ufficient, 

Singh v. Sarwan, (18S8) 16 Cal. 33. 

2. Oour Mookh-v. Lalla Gonr^ (1864) 1 W.R. His. 11. 

3. C.P.C., 0. 21, r. 85 (=016 Code, S. 307). 

4. Savibasiva v. Vydinada^ (1902) 25 Mad. 535. 

5*. Javherbai v. BaribaU (1884) 5 Bom. 575 ; Ramadhani v. 

Bajrani, (1881) 7 Cal. ; Vallabhan v. Pangunni, (1889) 12 

Mad. 454. . 

6. Asuanee v, Koorban^ (1868) 3 Agra 204« 

7. Srinivasa v. Malayacha, (1883) 7 Mad. 211. 

fl, Qujadhar v. Naikt (1882) 8 Cal. 528. 
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if it does not reach the Court before the day fixedj 
as the post office is not agent of the Court-^ Where 
on the last day limited for payment the Court is 
closed for a holiday payment is receivable the next 
day.^ Where a stranger auction-purchaser with- 
draws his deposit made under rule 85 on the sale 
being set aside by the first Court and when the sale 
was upheld on appeal, he repaid the money and 
asked for confirmation of his sale, it was contended 
that by the purchaser withdrawing the money from 
Court the contract ot purchase came to an end and 
that it could not be revived by the order restoring the 
sale on appeal ; it was held that nothing being shown 
as to the consent of the judgment-debtor or decree- 
holder to put an end to the contract the withdrawal 
of the money did not have that effect and that the 
analogy of rule 85 would not apply to the repayment 
of the money by the purchaser in these circum- 
stances and his payment was in time.^ 

A decree-holder if be becomes the purchaser is 
bound to bring into Court whatever balance may be 
due on foot of the purchase-money after deducting 
the amount due to him under the decree and in 
default of payment, there must be a re-sale-^ In 
such a case the judgment-debtor is entitled to credit 
for the full amount bid for his property at the time 
of the first sale, but the decree- holder does not for- 
feit thereby any of his rights under the decree.^ 

When a decree-holder is permitted to bid at an 


1. RamachandraY. SiihraOt (1895) 22 Bom. 415. 

2. See the General Clauses Act (X of 1897) S. 10. For office 
open on holidays, see Motiram v. Bivraj, (1895J 20 Bom. 745, 

3. Shenhagamuthu v. Vaduganathavi, (1917) JI.W.N. 861 = 
42 I.C. 552. 

4. Ramendra v. Eikait, (1919) 61 I.C. 310. 

5. Joobraj v, Gour BuksU, (18G1) 7 W.R. 110. 
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auction-sale, subject to certain conditions being 
fulfilled and those conditions turn out not to have 
been fulfilled, the Court can, apart altogether from 
order 21 rules 72 and 92, either under rule 8b or 
under its inherent powers refuse to confirm the 

sale and have a resale/^ 

An order setting aside a sale in default of pay- 
ment 'of the purchase-money by the auction-pur- 

chaser is not appealable. “ 

“ In default of payment within the the period 
mentioned in the last preceding rule, the deposit 
may. if the Court thinks fit, after defraying the 
expenses of the sale, be forfeited to the Govern- 
ment, and the property shall be resold, and the 
defaulting purchaser shall forfeit all claim to the 
property or to any part of the sum for which it 

may subsequently be sold. 

This rule does not apply to a postponement of 
sale or to a sale held forthwith,'' on default of the 
preliminary deposit under rule 84.'^ 

The forfeiture of deposit was obligatory under 
the previous Codes, ^ but the Court has now a dis 
cretion to do it. The Court must for good cause 
shown exercise the discretion in his favour. 

The provisions of this rule are intended to 
prevent the delay and waste of labour which may 
arise from persons thoughtlessly entering into or 
wantonly abandoning contracts o f sale formally co n 

1. Janakvaii v. liavieshwar, (192'2) 1 Pat. 235. ^ 

2. Katori v. Ajudhia, (1920) 2 U.P.L.R. 81 = 58 l.C. 59/. 

3. C.P.G., 0. 21, r. 8G ( = Old Code, S. 303). 

4. Dudremalh v. Rajah Chun ier, (18GJ) 1 W.R. Mia. 3. 

5. See pige 4G4 supra. 

G. See ^'aiKbasiua V. (l 902) 25 "Mad. 535. 

7. Ganpat Rao v. Kesari Chand, (1921) 17 N.L.R. - 
l.C. 705. 
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ducted by public servants and the only cases in which 
relief from the liability incurred from such formal 
proceedings can be accorded under the Code are 
cases in which, owing to the circumstances beyond 
the control of the purchaser, the sale has been set 
aside by the Court or proved entirely infructuous. 
Hence a mere abandonment of sale in execution 
proceedings without due reason given is no ground 
for dispensing with the enforcement of the penalty 
which attaches under this rule of the Code not 
on the holding of a second sale, but as a deterrent 
to prevent a default which renders nugatory the 
formal proceedings already held.' 

So where an auctiompurchaser applied to gat a 
refund of the purchase-money deposited into Court 
required under rule 84, upon the sale having been 
set aside upon deposit of the decree amount under 
rule 89 and the Court refused the refund as the 
balance of the purchase money was not paid and 
forfeited the same to the Government, it was held 
that it was an improper exercise of the discretion 
against the auction-purchaser.^ When at the Court- 
sale the purchaser failed to pay the balance in time 
and the property was resold and was purchased by 
the decree-holder who also applied for attachment 
of the deposit of 25% made by the first purchaser, 
owing to deficiency in re-sale, it was held that the 
application was proper and must be disposed of 
according to law.^ There is no appeal from an 
order of forfeiture."* 

Where, before the time fixed for completion 

1, Tuhigiriap'pa v. Fakirayya, (1900) 2 Bom. L.R 901. 

2, Mathuraprasad v. Qawri Shankar, (1910) 32 All, 380. 

3, Raviagirji v. Annavajjhula Venkatachalam, (1925) 43 
M.L.J. 335 = 86 I.C. 373 P. C. 

4. Sawan'^.Maya, (1891) P.R. 120. 
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the purchaser became bankrupt, and his assignees 
declined to complete, the Court held that the de- 
posit was forfeited, and made an order for resale , 
but refused to make it without prejudice to any 
right which the vendors might have against the 
bankrupt or his assignees, in the event of a less 
price being obtained.^ Where the contract is in 
equitable^ or where to enforce it would be attended 
with great hardship as in the case of a sudden and 
violent change in the money market or where the 
purchaser has by mistake given an unreasonable 
price for the estate^ or is expeditious in applying to 
the Court^ he will, according to some authorities, be 
allowed to forfeit his deposit (if any), and abandon 
the contract ; but this will not be conceded on the 
the mere ground of the price being excessive, nor in 
the case of a person without authority buying the 
estate to prevent a sale at an under-value, nor, it is 
conceived, under any ordinary state of circums- 
tances.® 

“ Any deficiency of price which may happen 
on a resale by reason of the purchaser’s default, and 
all expenses attending such re-sale, shall be certi- 
fied to the Court or to the Collector or subordinate 
of the Collector, as the case may be, by the officer 
or other person holding the sale and shall, at the 

1. Dei:>ree y . Dedhorough^ (18S3) 33 L.J. Ch. 134; Mccser v. 

WiskcYt (1875) 40 L.J. C.P. 94. 

2. Bugden, Uth Edn. 119. Dan. Ch. Pr. 7th Edn. 887. 

3. Savile v. S., (1721) 1 P.W. 745. 

4. Alofshed V. Ercdcricfc, cit^d with disapproval. Sugden, 14th 
Edn. 120 ; Coote v. CooU, (1840) 2 Tr. Eq. R. 169, 

5. Bee Price v. North, (1837) 2 Y. & C. 620. 

6. Re Birch, Sug, 14th F/ln, 119. 

7. Nelihorpe v. Pennyman, (1803) 14 Vcs. 517 ; Exp. Tom- 
kins, Sugd. 14th Edn. 120. 

8. Dart on Vendous .vsd Purchasers, II. llOO. 


Recovery of 
deficiency on 
resale. 
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instance of either the decree-holder or the judg- 
ment-debtor, be recoverable from the defaulting 
purchaser under the provisions relating to the 
execution of a decree for the payment of money.*’^ 
This rule gives power to the Court, at the in- 
stance of the judgment-debtor, to collect in a sum- 
mary manner by way of execution the deficit 
that has been caused from the person bidding.^ 
Whether there is default in payment of the ini- 
tial deposit of 25 per cent of the purchase price 
under 0. 21, r. 84 or in the deposit of the balance 
under 0. 21, r. 85, whether the sale is by Court or 
# by the Collector,^ the property may be resold and 

the deficiency of price recovered from the defaulting 
purchaser.^ A defaulting purchaser is liable for 
loss and expenses on a resale,^ but beyond the 
actual difference, interest on it cannot be levied."^ 
Where after the sale was knocked down to the 
decree-holder for Rs* 1,113, and for failure to pay 
the poundage fee as laid down in the rules of the 
High Court the property was resold, wherein he 
himself purchased it for Rs. 700, it was held that 
section 293 applied and not section 306 and 308 
and the difference was caused by the purchaser’s 
default.® 

TT O.P.C., 0. 21, r. 71 ( = Old Code, S. 293.) 

3. Gangdbattula Kanihamma v. ManGhirajtt. Beddii>cinttilu, 

(1924) 46 M L.J. 134 = 78 I.C. 296. 

3. Kameshwar v. Harbans, (1919) Pat. 310 = 50 I. C. 59. 

4. Sita Bamv. Janki Ram, (1922) 44 All. 266; Ramcndra 
Nath V. Mt. Bikait Kucr, (1919) 51 I.C. 316. 

5 Javherbai v Baribai, (1888) 5 Bom. 575. 

6. ' Ramdhani v. Rajram, (1831) 7 Cal. 337; Vallabhan v. 
Pangunni, (1880) 12 Mad. 454 ; Rajcndra v. Ramcharan, (1898) 2 

C.W.N. 411. 

7. Soorj Dnksh v. SrcBcishen, (1869) 9 W.E. 500 ; Kama^war 

V. Barbans, (1019) f’at. 210=50 I.C. 59. o t 

8. Madhzisudan X . Purnax^handra, (1^00) 9 C.L. J. 11 J-3 1. . 

286 . 
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A person, who bids without informing the 
Court or its officer conducting the sate that he does 
so only as the agent of a principal, makes himself 
personally liable for the deficit caused by auction in 
not completing the sale by depositing per cent o 
the purchase-money. The fact that the judgment- 

debtor knew that the person bidding was only bi ^ 
ding as an agent of a principal is ijuite immaterial. 
When a Court acting under the Provincial Insol- 
vency Act resold the property of an insolvent 
owing to the failure of the auction-purchaser to 
complete the deposit of purchase-money, and at the 
re-sale the prices realised fell ffiort of the price tor 
which It was originally knocked down >t ^s held 
that the Court had power to call on the detaultiug 

auction-purchaser to pay the amount ot the ditte- 
rence and to recover such amount under this rule- 

The fact that the certificate provided for by 
this rule has not been granted will not prevent the 

decree-holder and judgment-debtor as the case may 

be from recovering from the defaulter the deficiency 
arming on a re-sale. “ A careful consideration of 
section 293 satisfies us that we should not be 
warranted in drawing the conclusion he asked us to 
draw from the language contained in it. iwo 
things are provided for by that section. The first 
is that the deficiency of price and expenses attending 
the re-sale shall be entered in a certificate to be 
drawn up by the officer holding the sale- The 
second is that the deficiency in those expenses shall 
be recoverable from the defaulter in the manner 
set out. But each provision is independent of the 

Kanthamma V. Manchir^u RcddipanMu, 

(1924) 40 M.L.J. 134=78 l.C. 296. t ra T P S07 

Q. yianakchaiid v. Ibrahim, (1921) 17 N.L.R. 49-62 l.C. 307, 
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other, and there is no word or expression compelling 
us to hold that the first is a condition precedent to 
the second. It is easy to see that if it weie a 
condition precedent cases of very great bard* 
ship and injustice might ensue. The officer 

holding the re-sale might die before he had 
granted the certificate, or he might be prevented in 
other ways from making such a certificate. His 
incapacity to grant the certificate might be due to 
no fault of the judgment-creditor or the judgment- 
debtor. To debar these persons from recovering 
money to which they are entitled both in law and 
equity merely because of such an incapacity would 
amount to a miscarriage of justice.”^ 

an auction-purchaser to make 
good the deficiency of price on a re-sale of the pro- 
perty sold is the creation of a statute relating to pro- 
cedure and therefore depends on a strict adherance 
to statutory conditions. Under rule 6(3. the procla- 
mation of sale shall specify as fairly and accurately 
as possible the property to be sold. So where the 
proclamation does not state either fairly or accu- 
rately the property to be sold and it is sought to fix 
the liability for deficiency of price on the first 
purchaser by reason of the words of the statute the 
first purchaser can show that the statute has not 
been complied with and that it cannot be said that 
there was a resale of the sarijc pn'perty as v.as put 
up in the first instance.- Similarly under rules 77 
and 84, in case of default of payment of the prices 
the property must be sold forthwith and fresh bids 
should be invited soon afterwards without the need 

1. Tapesri Lai v. Deokina^idan, (1896; 19 All. 22 (25) on 
appeal from 14 All. 207. 

<3. Gangadas v. Bai Suraj\ (1911) 36 Bom. 329. 
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for a new proclamation. Where though a penod o 
nearly six months intervened between the defaul 
and final sale, the requirements of rule 84 are not 

fulfilled and the defaulting W 

liable for a deficiency in the price. Sim darly 

where before a re sale took place after defaul . the 

property was sold under another decree 

Lre was no re-sale as a matter of fact or law and 
the defaulting purchaser was not liable 

deficiency.® 

The re-sale must be a sale of the same property 

as was first sold and under the same description sanieprot.rty. 

and any substantial difference of description at the 

sale and re-sale in any of the matters required to 

be specified under section 287, to enable intending 

purchasers to judge of the value o the property 

should disentitle the decree-holder to 

deficiency of price under rule 71. . 

tore there is a material misdescription 

1 r\i v(a-ciale ** or where the proclamation 

' .he .hchmbr.hce.. while 

no such incumbrances were mentioned m the first 

proclamation " where in the Vthl 

Lie the property was described as that o B ^ h^ 

in the first it was described as that of . 

deficiency would be attributable to the n^^Bdescription 

and the defaulting purchaser cannot be charg 

with it. — 

“-\rB.Hraarv.Sod7ur(791HiRW^ 

2. Bisokhamoyet V. Sotiatun, (1871) lb w.is,. i , 

Surai v. Sree Kishen, (1866) 6 W.H. Mi3. 126. 

3 . Bnjiiath v. Uoheep Naran, (1889) 16 Cal. 5 . 

4 . Kali Kishore v. Guru Prasad, (1889) 25 • 

5 *. Baijm.th v. Molieep Narain, (1889) 16 Cal. 535. 

G. Gxngadas v. Bat Suraj, (1911) 36 Bom. 329. 
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Ven kata- 

chelamayya 

V. NiJakanta. 


In Venkatachelamayya v. Nilakanta,^ Kumara- 
swarxji Sastri J. said “The general rule is that it is the 
property which was sold on the first occasion that 


must be put up for sale, but this is subject to the 
property remaining identical. If owing to natural 
causes or causes attributable to the defaulter, there 


should be any change either in the property or in 
the wording of the sale proclamation there is 
nothing in the Code to release the defaulting 
purchaser from his liability under rule 71. Time 
runs and with it follows change. The provisions of 
Order *21 of the Code of Civil Procedure as to 
re-sale in case the balance of purchase-money is not 
paid necessitate a delay of at least one and a half 
months from the date of the first sale. The reason- 
able construction to place on rule 71 is that the re- 
sale should be within a reasonable time after the 
first sale and property resold should be substantially 
the same and that any difference will not matter if 
the difference in the condition of the property or the 
title thereto is one which would occur in the ordi- 
nary course of things having regard either to the 
nature of the property or the transactions in respect 
thereof having legal force at the date of sale or was 
brought about by the first purchaser's default.*' 
Accordingly a purchaser in a court-auction of a 
judgment-debtor’s right to get a reconveyance of 
certain lands on payment of a specified sum is, on 
default in payment of the balance of purchase-money 
within fifteen days of the court-sale, liable to pay 
under summary process under Order 21. rule 71, 
Civil Procedure Code, any deficiency in price on a 
re-sale, though the date stipulated for payment to 
get the reconveyance happens to be shortly after the 


1. (1917) 41 Mad. 474 (P.B.) 
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Court sale and before the expiry of the fifteen days 
allowed for the payment of the balance* 

Where on an immediate resale of property first 
knocked down for Ks. ’iCO, it fetched only Rs. 50. 
there was substantial injury to justify a setting aside 
of the resale though the judgment-debtor could 
under rule 71 of the Code have received the differ- 
ence in price from the defaulting purchaser at 
the first sale." The fact that, without getting the 
defaulting purchaser of properties at an execution 
sale to make good the difference in price obtained at 
a re-sale, other properties of the judgment-debtor 
were put up and sold, would be no sufficient ground 
for setting aside the latter sale, where the debtor ac- 
quiesced in the caucelment of the re-sale and did 
not apply under rule 71 to have the difference re 

covered from the defaulter.^ 

In Kameshwar v. HaThanSt^ the Patna High 
Court held that the certificate when granted is in 
effect a decree and said “If a person biings a 
proceeding under rule 71 and executes a certificate 
under that rule as a decree, then having exercised 
his election he deprives himself of the right of 
subsequently asserting whatever alternative remedy 
he may or might have at common law. If however 
the remedy and procedure provided by rule 71 
become inoperative and nugatory in effect and 
infructuous in result owing to an error in proce- 
dure, then the judgment-debtor is entitled to pursue 
the alternative remedy which he has otherwise got 
under the common law to recover damages for the 

1. BeephiV. Purreshnath, (1883) 9 Cal. 98. 

‘ 2 . Gour Chunder v. Cimnder Coomar, (1882) 8 Cal. 291. See 
Anandra-i v. Shekht (1878) 2 Bom. 562. 

3. (1919) Pat. 120 = 50 I.C. 58. 
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wrong that has been done to him at the hands of 
the defendant, and more especially is this so when 
the certificate granted under rule 71 has become 
infructuous mainly by reason of the defendant’s 
conduct ” A similar view was taken in Calcutta and 
Madras.^ Elsewhere a contrary view has been taken 
and it has been held that a defaulting purchaser, 
who has been ordered to make good a deficiency of 
price resulting from are-sale, can bring a separate 
suit to set aside the order. ^ When the amount 
sought to be recovered from a defaulting purchaser 
under this rule is less than Bs. 500, an order passed 
on the application is not subject to second appeal.® 
That is, while according to the former High Courts 
the order under rule 71 will be appealable as a 
decree, according the latter it will not be so. 

“ If property has been sold upon execution, it 
may> as we have shown, be resold, with the view of 
proceeding against the purchaser for any deficiency 
or loss which may result from the ro-sale The 
sheriff may, however, choose to waive his right to 
re-sell. If so, he may maintain an action for the 
full amount of the bid. According to some of the 
authorities, the cause of action is not complete until 
the officer has tendered a deed to the purchaser , 
while others maintain that it is perfect as soon as the 
bid is accepted, on the ground that an execution sale 
is never made on credit, and that not until the pur- 
chase price is paid is it the duty of the officer to 

1. So<^uj .Buksh V. Sree Kishun Doss, (1333) 9 W R 500, 
Baiyna^h v. Moheep Narain, (1880) 16 Cal. 535 ; Kali Kishore v. 
Guru Prasad, (1889) 25 Cal. 99; Amir Baksha y. Vcnkataxhula, 
(1895) 18 Mad. 439; Vallabhan v. Pangunni. (1889) 12 Mad. 454. 

2. Parbai v Bindraj, (1911) 7 N.L.R. 134 = 12 I.C. 360; 

Deoki V. Tapesri, (1892) 14 All. 201. 

3. Raiacharya v. Chenianna, (1921) 45 Bom, 223. 
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execute a deed. If, on the other hand, a re-sale has 
taken place, an action may he sustained against the 
purchaser for the deficiency. Whether the action 
Le for the whole purchase price, or for the deficiency 
resulting from a re-sale, it may, and we think must, 
be in the name of the sheriff, or other officer conduc- 
ting the sale ; and it can be maintained against no 
one but the purchaser, although the latter has 
assigned his !)id, or claims to have been acting as 
agr-nt for another. The judgment-creditor cannot 
sustain the action, because there is no privity of 
contract between him and the purchaser Where 
the action is brought after a re-sale, a recovery may 
be had of the difference between the amount realized 
at the re-sale and the amount bid at the first sale 
together with the costs of the second sale but it is 
said that the jury are not bound by this mea&ure of 
damages, but may award more or less, as the 
circumstances of the case may, in their judgment, 
require. In addition to the costs of the second sale, 
the purchaser is answerable for any absolutely 
necessary and proper expenditures attendant upon 
the keeping and storage of the property pending the 
re- advertisement and sale thereof- He is entitled 
to be credited with any sum paid by him at the time 
of the sale, though the published terms therefore 
declared that if a bidder does not comply with the 
sale, he shall forfeit the amount bid and paid. 
Matters which the purchaser could have urged in 
opposition to the motion to confirm the sale are, by 
his failure to urge them, waived, and cannot avail 
him as defences to an action for the loss resulting 
from a re-sale- In fact, almost the only defences to 
such an action are, that the defendant was not the 
purchaser, or that, through some defect in the judg- 
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inent or proceedings, the sale was so void when 
made that it could not divest the title of the judg- 
ment-debtor, or that the terms of the sale differed 
from those of the original sale. A purchaser cannot 
successfully defend on the ground that he made his 
bid through some mistake of law or of fact, or that 
the judgment-creditor owes him, and the amount of 
this debt should be credited on the bid. Where the 
pui'chaser cannot insist upon his rights, he cannot 
be compelled to complete the sale ; for there should 
be no obligation where there is no corresponding 
right. The officer conducting the sale has no 
authority to make any warranty of title If he 
should undertake to do so, or should make any false 
representations, his conduct in this respect might, 
perhaps, afford the purchaser a cause of action 
against him ; but it would furnish no legal excuse 
for the non-payment of the bid. Sales under execu- 
tion always assume to be of all the title and interest 
of the defendant in the writ. If a sale from any 
cause is so void that it cannot transfer this title and 
interest, the purchaser is not bound by his bid, and 
may successfully resist any action seeking its enforce- 
ment. If, however, the defendant had no interest 
whatever in the propeity, or an interest of less value 
than the purchaser supposed, this fact constitutes no 
defence to an action for the j^urchase price Caveat 
einptor is the rule of execution sales, both at law 
and in equity. If, upon the re-sale, the property 
sells for sufficient to satisfy the execution, it has 
been held that no action can be sustained against 
the original purchaser for the loss of the re-sale- If 
this be so, there is an obvious defect in the statute. 
For while, in such a case, the plaintiff suffers no 
injury, it is clear that with the defendant it is other- 
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wise, and his interest ought to be guarded as 
jealously as those of the plaintiff. In some of the 
states, a statutory remedy has been given against 
purchasers at execution sales, whereby, after a rS 
sale, they may be brought before the Court on 
motion and a judgment entered against them for the 

amount of the deficiency. 

A sale mav be set aside by application made Co«ion 

under Order 21, rules 89. 90 or 91 or m any of the 
modes or for any of the causes mentioned in the 
succeeding Chapter. “ Where no application is 
made under rule 89,90 or 91 or where such appli- 
cation is made and disallowed, the Court shall make 
an order confirming the sale and thereupon the sa e 

shall become absolute.”' 

The word “ disallowed ” has no reference to an 
appellate order, but only to the disallowance of the 
objection by the Court, before which the proceed- 
ings to set aside the sale are taken,’ so that irres- 
pective of the pendency of any appeal the Court is 
bound to, and has no discretion to refuse to, confirm 
the sale.'' Where after a sale in execution of a 
decree, the decree-holder is paid the amount of his 
decree and there is a concurrent wish of the parties 
that the sale should be set aside, the Court may treat 
the sale as being of no effect and decline to confirm 
it.® But if there is any irregularity in publishing 


1, Freeman on Executions, II. 1839. 

2. G.P.C., 0. 21, r. 92 (1) ( = 01d Code. S. 312). The old section 

ran thus: “ If no puch application as is mentioned in the last prece- 
ding section (31V) be made or if such application be made and the 
objection be disallowed, the Court shall pass an order confirming the 
sale as regards the parties to the suit and the purchaser.’* 

3. Mahomed Hosseinv. Purundr, (1885) 11 Cal. 287 (292). 

4. Umesh Chunder v. Shib Narain, (1904) 31 Cal. 1011. 

5. Ram Prasad v. Ram Charan Singh, (1915) 27 l.C, GOl. 

U-61 
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or conducting the pale, the auction-purchaser has 
no absolute right to have the sale confirmed though 
the irregularity be not his.^ 

“ There may be irregularities in the sale not 
sufficient to avoid it if confirmed, and of which the 
only parties who could be prejudiced thereby do not 
complain. May the purchaser urge these to obtain 
a release from his bid ? There is a dictum to the 
effect that, because the purchaser could not obtain 
confirmation in such a case against the objection of a 
party to the suit, he will not be compelled to per- 
fect his purchase ; or, in other words, that the right 
of confirmation must be mutual. But we think 
the more sensible rule is, that if the proceedings 
are such that the purchaser can acquire titlej he 
will not be heard to urge irregularities which, mani- 
festly, either had no effect whatever upon the sale, 
or operated to his advantage. The following irre- 
gularities have been adjudged sufficient to justify a 
denial of confirmation of the sale. Want of proper 
notice of the sale ; selling distinct tracts en masse; 
selling in defiance of a stay of proceedings. A sale 
may be refused confirmation because not in the 
mode prescribed in the decree, or even because the 
report fails to show whether it was so made or not- 
A sale may, nevertheless, be confirmed, though, in 
making it, the officer departed from the directions 
of the decree, for the Court may ratif}' his action, if 
it had power to have directed him in the first ins- 
tance, to proceed in the mode which he in fact 
pursued.”" 

*' The confirmation of a sale may be resisted, 

1. Haja of Kalahasti y. Maharajah of \ enkatagiri, {1915) ZS 

Mad. 397. 

2. Freeman on Executions, II. 1755. 
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or a motion to vacate a sale be made, by tbe pur- 
chaser as well as by one of the parties to the suit, 
and on the same grounds. That a purchaser may 
resist the confirmation of a sale for irregularity in 
the proceedings operating to bis detriment, or for 
any fraud or misconduct of the parties, there can, 
we apprehend, be no question. Where, however, 
he urges merely that to hold him to his bid would 
be unconscionable, there is more occasion for dis- 
sent, and therefore more conflict of decisions 1 he 
English rule upon the subject is thus stated oy Mr. 
Daniell : W'^here the contract is unreasonable, 
the court will relieve the purchaser, as well as the 
seller. Thus, in Savile v. 8ale, 1 P. WTns, 745. a 
purchaser, about the time of the South Sea Bubble, 
was discharged on submitting to forfeit his deposit 
on the ground of the exorbitance of the price. With 
respect to the last case, however, it is to be observed 
that there is no doubt now that the circumstance 


that the price given is much beyond the value of 
the estate v/ill not be, of itself, a sufficient giound 


to releabe a pui’chaser from his contract, even upon 
the terms of forfeiting a deposit. Where, however, 
a purchaser has, by mistake, given an unreasonable 
price for an estate, the court will, in a proper case, 

wholly rescind the contract.”^ 

“ Objections to the confirmation of chanceiy 

sales may be regarded as falling under some one of 
the following classes ; 1. Those in which the objec' 

tion is that the proceedings have been irregular in 
some substantial particular; 2. 'Those in which 
some fraud, trick, or device, or other misconduct 


has operated to the prejudice of tbe [larty objecting, 
8. Those in which the complaiuing pa rty has 
1. Fi-eemau on Executions, U. 1771. See Ihivi Nandnn v. 


Jagarnath, (1025) A.L.J. 2:30. 
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suffered through some surprise, misapprehension, 
or accident, which, though not due to the miscon- 
duct of his adversary, may yet entitle him to relief; 
and, 4. Those in which the contract of sale is so 
inequitable and unconscionable that the Court will 
decline to enforce it. In cases of the latter class, 
the claim for relief is very frequently enforced by 
objections falling within one or all of the preceding 
classes.”^ 

No order confirming a sale in execution should 
be made under this rule, until 30 days had elapsed 
within which an application to set it aside could be 
made.^ The Court must be satisfied not only that 
the sale was good but that there was before it a 
subsisting decree in the execution of which it ought 
to proceed by granting confirmation. When there- 
fore the decree has been reversed on appeal, no 
confirmation can be granted after such reversal.^ 
Where a sale in execution is held prior to the 
admission of satisfaction of the decree by the decree- 
holder, the sale cannot be confirmed after satisfac- 
tion is notified to the Court. ^ A sale in execution 
of a decree, which has been set aside as against one 
of the several defendants, cannot be confirmed in 
its entirety but only against the shares of the 
other defendants.^ 

Where the precipitate action of the Court had 
led to the confirmation of sale before the time 

) Freeman on Executions, II. 1753. 

2. Atar Singh w. Lnipat E ii, P.R. 19 of 1884. 

3. Mulchandv. Mukla Prasad, (1887) 10 All. 83; Basappa 
V. Dundya, (1878) 2 Bom. 540 ; Sec also Potu Bt'gum v. hi lnrjeett 
(1868) 12 W.R. 201 ; Mahoinad Hosscin v . Kokil Singh, (1881) 7 
Cal. 91 ; Doyanxoyi Dasi v. Sarat Chunder. (1897) 25 Cal. 175 ; 
Bam Sukh y. Bavi Sakai, (19071 29 All. 591. 

4. Nilka-.ith v. Veshwant (1922i 18 N.B.U. 134 -65 l.C. 331. 

5. Hart Bam v. Qopi Kishan, (1921) 61 l.C. 571. 
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allowed for objections has expired, whether or not 
that Court could entertain such objections after 
confirming the sale, the High Court will interfere. 

When the first application on behalf of a minor to 
set aside a sale under rule 90 was rejected, and the 
sale was confirmed, and a second application was 
again made, which was also rejected on the ground 
that the Court could not entertain any such objec- 
tion after confirmation, it was held that having 
regard to Section 7 of the Limitation Act, the second 
application was not barred and the judgment-debtor 
had every right to make it and the Court should 
have dealt wdth it before proceeding to confirm the 
sale.^ Where owing to an order for postponement of 
an execution sale not being communicated in time 
to the officer conducting it, such sale is effected and 
is confirmed by the Court, such Court does not act 
improperly or ultra vires in reviewing the order of 
confirmation and setting aside the sale as illegal, 
for the order for sale having been withdrawn the 
sale was made without authority.' 

Order 21, rule 92 does not oust the inherent 
power of a Court to interfere to cancel the sale even 
though no party has applied for cancellation when 
the Court discovers in the course of the proceedings, 
that the decree holder auction-purchaser deliberately 
misled it and profited thereby to the disadvantage 
of the judgment-debtor or the judgment-debtor’s 
creditors.^ 

An appeal lies against an order setting aside a Appeal, 
sale or refusing to set aside a sale."* Except 

1. Bahlf-n Singh v. Kishon Lal^ (1687) 9 All. 4U. 

2. Mian Jan v. Man Singh, (1880) 2 All. G86 ; Ramji Das v. 

Lala Chagal Lai, (1922) All. 282 = 69 1. C. 746. 

3. Ra^havachariar v. Murugcsa Mndali, (1923) 4G Mad. 583. 

4. C.P.C., 0. 43, r. 1 (j). 
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when the order falls within section 47.^ no second 
appeal lies from the appellate order,^ though the 
Court professes to act under section 47.^ If the sale 
is set aside the auction-purchaser can appeal against 
the order, ^ even when the decree was of a Small 

Cause Court if it has been transferred to the origi- 
nal side for execution.^ 

An appeal against an order confirming a sale, 
to which the auction-purchasers were not made 
parties till long after the appeal was time-barred as 
against them, should be dismissed/ 

1. Kokil Singh y. Edal Singh, 385 ; Doyavioyi 

Dasi V, Sarat Chander, (1897) 25 Cal. 175. 

2. C. P. C., S. 104 (2) ; Narayan v. Rasul Khan, (1892) 23 
Bom. 53; Nana Kumar v. Golam Chundcr, (1891) 18 Cal. 422 ; 
GopiKocri V. GopalLal (1894) 21 Cal. 799; Auhhoya Dossi y, 
PudmoLochan, (1895) 22 Cal. 802 ; Lachmipat v. Mandil Eoer, 
(1898) 3 G. W. N. 333 : Malhuranath v. N’o6in Chandra, (1897) 24 
Cal. 774 ; Kvar Radhika Raman v. Gulzar Kuar^ (1912) 13 I.C. 
147; Mahahir Sahu y. Bhirgu Rai, (1915) 13 A. hJ. 351=28 I.C, 
270; Rakhal Chandra v. Manaranjan Das, (1917) 41 I. C. 753’ 
Tungnath v. Kanhaiyalal, (1917) 4 O.L.J. 372 = 41 I.C. 121 ; Jagan- 
Jta/Zt V. Daudy (1923) 4 Lah. 243; Asamind y, Jhangiram, (1919) 
P.L.R. 29 = 50 I.C. 610 ; Jiwan Singh y Sawan Mai, (1919) P.R, 
168 = 54 I.C. 941 ; Jagannath y. Pir Moha^twiad, (1923) Lah. 287 = 

72 I.C, 788; Jagmohan v. Baccha, (1922) 25 O.C. 75=66 .1. C. 929. 
See also ICaH v. Shy am Lai, (1917) 25 C.L.J. 163 = 38 1.0. 

598 : Qirindra v. Nandlal, (1918) 38 I.C. 63. See Co.ntra, Sujaud- 
din V. Reajuddin, (1899) 27 Cal. 414; Jung Bahadur y, Mahadeo 
Prasad, (1903) 31 Cal. 207 ; Raja v, Srinivasa, (1888) 11 Mad. 319 ; 
Ningappay.Gangawa, (1886) 10 Bom. 433; Mmammai Sobaran 
Ktiar V, Ude Sah, (1907) 10 O.C. 353. 

3. Maula Bux v. Raghuhar, (1918) 3 Pat. L J. 645 = 48 I. C. 
560; See also Uma Kanfa Roy v. Dinonath, (1900) 28 Cal. 4; 
Bansidhar y. Gulab Kuar, (1894) 16 All. 443. 

4. Qopal Singh y. Dular , (1879) 2 All. 352 ; Kanihi Ram v. 
Banki Lai, (1879) 2 All. 396; Fazal Rah v. Manzar Ahmed, (1918) 

40 All. 425 : Bibi Sharofan v. Mahornad, (1911) 15 C.W.N. 685 = 10 
I.C. 148. 

5. Kandasami Asari y Sivaminafha, (1920) M.W.N. 151 = 

53 I.C. 968. 

6. Khaira v. Salem Rao, (1920) 1 Lah. 21. 
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An auction-purchaser not being a party cannot 
appeal from an order confirming the sale in favour 
of a co-sharer,^ and a co-sharer not being a per- 
son mentioned in rule 90 cannot appeal objecting 
to the confirmation of sale in favour of auction- 
purchaser and ask confirmation for himself.^ 

No appeal lies against the order of a single 
Judge of the High Court.® If the Court wrongfully 
exercises or refuses to exercise its jurisdiction, the 
High Court may revise the order. ^ In the case of 
orders of the Collector under Schedule III no suit 
lies, but an appeal lies to the Commissioner.^ 


“ No suit to set aside an order naade under this 
rule shall be brought by any person against whom 
such order is made-’* This provision of the new 
Code is a considerable expansion of the provision of 
the Code of 1882. Under that Code, “No suit to 
set aside on the ground of such irregularity an 
order passed under this section shall be brought by 
the party against whom such order has been made.*'® 


Bar of suit 
against orders 
under rule 92. 


Whereas this old section applied only to an 
order passed on the ground of irregularity under 
section 311, (now rule this rule prohibits a 
suit to set aside an order confirming the sale or 
setting aside the sale on an application made under 


1. Munirtidditt, v. Ahd'id Rahhut (1881) 3 All. 674. 

2. B-tshcshur v. Hari Singh, (1882) 5 All. 42. 

3. Bansidhar v. Gxdah Kuar , (1893) 15 All. 443 . 

250; Lakshviana v. 

24 llld an - Ohanji, (1900) 

7 1 r 7 t! ^^ohun V. Rat Umanath, (1892) 20 Cal. 8 ■ 

Ishvar LakshmxdU v, Harjiva,, Ra,nii, (1S86) 21 Bom. G8i ■ 

SaiUash Bala Dell v. Bamckandra, (1922) 07 I.C. 286. 

r Lai, (1916) 35 I.C. 473. 

6. C.P.C., 0. 21, r. 92 (3) 

7. S. 3J2. 
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rules 89, 90 or 91 or where no such application 
is made at all,-^ and the prohibition applies to any 
person against whonj an order is made. So when 
the order has been passed not on any of the grounds 
mentioned in rules 89, 90 or 91, but on the 
ground that a re-sale would be advantageous to 
all the parties, the prohibition will not apply.^ 
Where it was sought to set aside a sale on the 
ground of a prior execution sale of the same 
property having been set aside (which took place 
after the confirmation of the second sale), the suit 
was maintainable because the ground of action was 
not fraud or anything connected with the sale itself 
and no proceedings in execution were pending in 
which it was possible for the plaintiff to raise the 
question under section 47, C.P. Code.® 


In Mathuradas v. Panhalall,^ the execution of 
a decree was transferred to the Collector by the civil 
Court and the Collector set aside a sale on the 
ground that the judgment-debtor had made full 
payment of the sum decreed The purchaser 
instituted a suit for confirmation of the purchase and 
the suit was upheld, because it was said that Sec- 
tions 31] and 312 must be read together and when 
so read the last clause of Section 312 did not bar the 
suit. The principle of this decision still holds good, 


1. See Aliviuddin v, Nanbat Rai^ (1883) A.W.N. 264; Madan 
Mohan v. Baroda Sundari, (1881) 8 G.L.R. 261. 

2. Amrit v. Qnnda, (1809) 1 N.SV.P. 183 ; Jummal AH v. 

Tirbhee Lall, (1868) 12 W.R. 41 ; AnnamalaiChctiy v. Uuthulinga 
Pillai, (1871) 6 M.H.C.R. 360 ; Daulat Bibi v. Quiub Husain, (1881) 
A.W.N. 35 : Bibiw. Jasoda Kuar, {1883) A.W.N. -248. See 

also Bhim Singh v. Sarwan Singh, (1888) 16 Cal. 33 ; Gxjrajmati v. 

Ahbar Husain, (1906) 29 All. 196 P.C. 

3. Prangottr Mozoomdar v. Binianta Kumari, (1886) 12 Cal. 


597 . 


4. (1894) 19 Bom. 216. 
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but the actual decision is obsolete under this Code, 
because while the present rule 92, covers applications 
under 89, the corresponding old section (312) did not 
apply to applications under the old section 310A. In 
Sanlnm Bam v. Sheobart Bhaynt,^ where the same 
property was sold on the same day to two persons 
in execution of two dit'feient decrees, and the sale 
to one of them was, at the instance of the othei, set 
aside on the ground that the decree of the former 
had been satisfied prior to the sale, a separate suit 
to set aside the order of the Court was maintain- 
able, because the order vvas not one passed under 
this section, but the suit must be for a declaration 
that the sale to him must be confirmed l)Ut not for 
possession as the remedy for p )SSGssiun must be 
sought in the Court of execution- In a suit by the 
auction-purchaser which w'as dismissed on an equi- 
table ground, such as laches, the tjuestion of its 
maintainability w'as not raised." 

A civil Court can entertain a suit lor a declara- 
tion that an ordrr made by a Collector, to whom a 
decree has been sent for execution, setting aside a 
sale held in such execution is inoperative-^ The 
mere fact that the Collector exercises the powers 
which the civil Court could have exercised but for 
the provisions of Sch. Ill C. P. Code and the rules 
framed under it cannot deprive the civil Courts of 
their ordinary jurisdiction to entertain such suit,* 
if such a suit is not |)rohibited by this rule. ’ In 

1. (1880) 3 All. 112. It was uudec S. 257 of Code of 1859 
which corresponded to this rule. 

•2 Ram Dial v. MaJitab Singht (1881) 3 All. 701. 

3. Mathura Das v. Jamna Prasad, (1903) 25 All. 355. 

4. 6ViiaTu V. livp Kisht^rCt {1898} 20 All. 379 F.H. ; 

Paudi Bibi v. Kalka, (1887) 9 All. (502 ; llardco v. Narbadi , (1909) 
5 N.L.R. 121 = 3 l.C. 572. 

5. Bcc Manak Chaad v. Sunday Lall, (1897) 11 C.I’.L.H. 33. 
See Bkagican Das v, Suraj Prasad, (1924) 47 All. 217. 

11-62 
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execution-proceedings held before a Collector, when 
once an application is made, within the time limited 
by law to the Collector to set aside the sale, the 
Collector is bound to refer the application to the 
civil Court. If the Collector notwithstanding the 
reference of the application to the civil Court, pro- 
ceeds to confirm the sale, the judgment-debtor can 
fcue to have the sale declared void when the auction- 
purchaser is not the decree-holder.^ 

The restriction of suits made by this rule will 
operate only in cases where a Court acts wrongly 
within its jurisdiction and not to cases where a 
Court has gone wholly out of its jurisdiction.^ In 
buhhai v. Darijai,^ a sale was set aside on the sole 
ground that the price realised was low and there 
was no allegation of irregularity in the application. 
It was held that the Court had failed to do the duty 
imposed on it by law of confirming the sale and 
exceeded its jurisdiction by cancelling the sale and a 
suit would lie to cancel that order. 


This rule (92) does not apply to sales under 
Bengal Act VII of 1880,^ or to proceedings under 
the Public Demands Recovery Act (Bengal Act I of 
1895),'^ so that a suit to set aside a sale under 
those Acts is maintainable in a civil Court No suit 


1. Balgauda v. Mallairpa, (1920) 44 Bom. 551, 

2. U^inoaol Chundcr v. Hurry Nath, 2 C.L.R. 339 ; 

Kooldip Singh v. Juggurnath Singh, (1856) 2 W.R. Mis. 19. 

3. (1S77) 1 All. 374 ; Diwan Singh v. Bharat Singh, (1880) 
3 AU. 206 (210) F.B. See also Shiam Bchari v. Rup Kishore, (1898) 
20 All. 379. 

4. Sadhnsayam v. Panchdeo, (1887) 14 Cal. 1 ; Ramlagan v. 
Bhaioanij (1887) 14 Cal. 9. 

5. Ram Taruok v. Dilwar AH, (1902) 29 Cul, 73 ; Girish Ckun- 
der V. Oolam Karim, (1906) 33 Cal. 451. But see Hari Char an v. 
Cha‘>idra Kumar, (1907) S4 Cal. 787. 
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lies to set aside a sale made under section 174 of the 
Bengal Tenancy Act (VIII of 1885).^ 

To this rule of prohibition of suits must be add- 
ed the provisions of section 47 C. P. Code. If the 
person aggrieved is a party in the cause, his remedy 
is by an application in execution and not by a regu- 
lar suit,^ unless he was made a patty to the suit in a 
different capacity.’*^ In Bhnn. Singh v. Prithami 
Chand,^ the plaintiffs who applied in execution of a 
decree against their predecessor-in-title for setting 
aside a sale under Order 21 rule 89 were not parties 
to the decree or proceedings in execution and a suit 
by them was held not barred under rule 92* 

No sale of immoveable property in execution 
becomes absolute until it is confirmed.”’ An order 
of confirn^ation is more than a mere ministerial act 
and is a judicial determination between the purcha- 
ser and the judgment-debtor that none of the objec- 
tions on which the latter could have sought to set 

1. Kahilaso Koer v. Raghunatlit (ISOI) IS Cal. 431 ; Pahlad v. 
Sajivan, (1921) G Pat. L.J. iG=61 I.C. 120. 

2. See Vol. I. 214 Modnn Mahunv. Paroda Soondari^ (1882) 
8 C.lj.R. 2G1 ; Mohcndro .Varai?i v. Gaped, (1890) 17 Cal. 7G9 ; 
Dungaramv, UajakisJiore Deo, (1800) 18 Cal. 133; Jagannathy. 

. 5 ^ Cf)., (1992) 19 Cal. 341; Prosunno Ku77iar v. Kalidas, 
(1892) 19 Cal. G83 ; Soraiji v. I' ala Ra(}Jiu7ialh, (1912) 36 Bom. 156 ; 
see further Chapter on Annulment OF S.vlks post. See also Pran- 
gonr v. Himanta, (1880) 12 Cal. 597. 

3. See Kali Mnhrin v. A^iandamoai, (1883) 9 C L.R. 18; Collec- 
tor of Mofighyr v. Unrdai Karain, (1879) 5 Cal. 435. 

4. (1916) P.L.R. 104 =3G I.C. 212. 

5. Mahomed Uossein v. Puruadnr, (1885) 11 Cal. 287 (292) ; 
Birj Mohan v. Rai Vma Nath, (1892) 20 Cal. 8 P.C. ; Shirin 
Regain w. Afjha AH, [1896] 18 All. U1 (145); Khetta Nath 
Faiznddin, (1897) 24 Cal. G82 (685) ; Girdharilal v. Bhago, 92 P R. 

\ Sawan Mai y. Slab Dayal, (1015) P. R. 81 ==31 I.C. 254 ; 
Arunagiri v. Uthando, (1912) M.W.N. 1136=17 I.C. 242 (and not 
whan a petition under 0. 21, r. 90 is dismissed). 


Effect of 
confirmation. 
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aside the sale before confirraation, exists in the parti- 
cular case.^ 

When the law under which a sale is made re- 
quires it to be reported to court for approval or dis- 
approval, such approval is essential to the confirm- 
ation of the sale. Mi^ithout it there is no authority 
for making an}^ conveyance to the purchaser, and a 
conveyance without authority is obviously void. This 
rule is equally applicable to execution, chancery and 
probate sales. But instances may occur in which the 
ratification or acquiescence of the parties may either 
estop them from invoking this rule or give rise to 
the presumption that an order of confirmation was 
made, of which the evidence has been lost. So, the 
approval of the court has sometimes been inferred 
from its subsequent acts and proceedings, though 
no order of confirmation could be found in its re- 
cord- The failure of the clerk of the court to enter 
the decree of confirmation on the minutes of the 
court is not fatal to the purchaser's title, where it 
sufficiently appears that such decree was in fact 
ordered by the court. In the absence of any statute 
to the contrary, it is not material in what form the 
approval of the sale is expressed. The whole record 
of the court will be examined, and if from anything 
therein it is apparent that a sale was approved, this 
is sufficient- Hence, the confirmation of a sale is 
inferable from an entry approving the accounts of 
an executor or administrator, if therein he has 
charged himself with the proceeds of the sale. Sure- 
ly it is the better practice to have a formal Order of 
confirmation entered and to set forth therein the 
acts done by the officer, so that an inspection of the 

J. Narayana v. Kalyana Sundara, (1895) 19 Mad. 219 (223). 

See also Mulohand v. Miikta Prasad, (18S7) 10 AH. 83. 
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order will of itself show that the court has found 
the giving of the proper notice and the doing of 
such other acts as were essential to the sale, and 
further, what were the terms of the sale, the 
price realized, the property sold, and the person to 
whom the sale was made ; but, unless some statute 
so directs, it is not necessary that all or any of these 
facts appear by the order of confirmation itself, for 
the order of sale, the report of the executor or ad- 
ministrator, and all of the papers on file, as 
well as the minutes of the court, may be examin- 
ed, and if, when taken in connection with the sale 
and the order of approval, these facts sufficiently 
appear, the sale cannot be held invalid for want of 
proper confirmation.'*- 

“ In Kansas, the confirmation by the Court 
of an execution sale is an adjudication merely 
that the proceedings of the officer, as they appear 
on record, are regular, and a direction to the 
sheriff to complete the sale. With respect to chan- 
cery and probate sales, we apprehend that there 
confirmation has an effect beyond that conceded in 
Kansas to the confirmation of execution sales. 
The objection of the proceeding for confirmation is 
to furnish an opportunity for inquiry respecting 
the acts which have been done under the licence to 
sell, and to obtain the decision of the Court, whether, 
under all the existing circumstances, the sale should 
be set aside or approved- If the Court has jurisdiction 
to prosecute this inquiry and to make this decision, 
its approval must, upon principle, be received as an 
adjudication that such acts have taken place as were 
necessary to justify the sale, that it has been made 
as reported, or as disclosed by the order of confirm- 


1. Freeman on Void Judicial Sales, 140*1. 
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ation, and that as made it should be and is 
approved. When afterwards some attempt is colla- 
terally made to avoid the sale, and involves an 
inquiry which should have been pursued by the 
Court before directing the confirmation, such inquiry 
may fairly be regarded as no longer open, for the 
reason that the matter has already been adjudicated. 
As to the matters upon which a Court is required to 
adjudicate in its order of confirmation, we see no 
reason why its decision should not be binding and 
should not preclude the reassertion of any matter 
which was either passed upon by the Court, or 
which the parties might have had passed upon if 
they had chosen to bring it to the attention of the 
Court. Hence, after the confirmation, the purcha- 
ser's liability is established, and he can no longer 
assert, while the order of confirmation remains 
unvacated, that the sale was not made, nor that it 
included property different from that shown by the 
report or confirmation, nor that the title was defec- 
tive, nor that reasons existed for releasing him from 
his bid, nor any other matter inconsistent with the 
order of confirmation. 

“ The only question strictly material here is, to 
what extent does the confirmation of the sale protect 
the purchaser from the claim that the sale is void. 

In the first place, if there is an alleged failure to 
comply with some direction of the decree or of the 
law with which the Court had power to dispense 
before the sale, it may generally dispense with it 
afterwards, and the confirmation is equivalent to a 
dispensing with such direction or condition, as 
where the officer did not sell the property upon the 
terms required by the decree or order of sale, in 
which case its confirmation must be accepted as an 
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approval of the different terms imposed or accepted 
by the ofdcer and disclosed to the Court by his 
report of the sale, or otherwise. 


The chief value of the order of confirmation to 
the purchaser is to protect him from the claim that 
some supposed condition precedent to the sale has 
not been complied with and hence that the sale can- 
not be sustained. The order of contiimation is 
equivalent to an adjudication either that such condi- 
tion precedent did in fact exist, or, where the Court 
had power to dispense with it, that the Court 
regarded the sale as one proper to be approved, 
notwithstanding the omission of such condition. 
In the first place, in the absence of evidence to the 
contrary, the order of confirmation undoubtedly 
creates a presumption of the regularity of the 
original proceedings, and it cannot be successfully 
insisted that a sale was void because the record or 
other evidence fails to show the existence of some fact 
which ought to have preceded the sale. It will, there- 
fore, be presumed in support of an order of confirma- 
tion that there was proof of the posting of the notices 
of the sale, or that the administrator gave the bond 


necessary to authorize him to make the sale, or that 
a citation has been issued and served as the law 


directs on the filing of an application for a guardi- 
an s sale, and prior to the entry of the order of sale* 
Alter a sale has been confirmed, it cannot be de- 
feated by showing collaterally that there was a 
failure to appraise the property, or a defect in the 
notices of sale, or that the administrator did not 
exact security lui the payment of the purchase- 
money, or that the commissioner who made the 
sale was not authorized to make it, or that the 
officer departed from the order of sale prescribed by 
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the decree, or that the summons served on the 
heirs was returnable in ten days instead of twenty, 
or that there was no notice of the application for 
the confirmation of the sale, and that an appoint’ 
ment of a guardian ad litem was made without 
inquiry respecting his fitness, or that the sale was 
for cash when the law required it to be upon credit, 
or that the sale was improperly adjourned from the 
Court house, where it was advertised to take place, 
to another place in the country near the land in 
question, or that the letters of administration were 
void because they did not bear upon their face the 
impress of the seal of the court. If the order of sale 
incorrectly describes the land intended to be sold, 
but contains some elements of description which, if 
pursued, may show the land to which the order was 
intended to apply, and it is correctly described in 
the order of confirmation, this may, perhaps, cure 
the infirmity of the order. The Court in this case 
said : We are strongly inclined to the opinion 

that where such a sale has been brought in question 
in a collateral manner the decree of confirmation 
should protect the purchaser, and be preclusive of 
all questions save that of the jurisdiction of the 
Court over the estate, which, as we have seen, the 
Court had in this instance. It is possible for a sale 
to be reported and confirmed without any previous 
order having been made, and the interested parties 
be content with the transaction ; and it would seem 
a vicious principle that would admit of their allow- 
ing the sale to be perfected when, by an appeal, 
they could have it avoided, and afterwards avail 
themselves of the defect in a collateral suit for the 
property against, as in this case, remote purchasers/' 
The Code of Civil Procedure cf California declares, 
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with respect to probate sales, that “ all sales must 
be under oath, reported to and confirmed by the 
Court, before the title to the property sold passes.’* 
In an action of ejectment, it appeared that defend- 
ant’s title was based on a probate sale ; that the 
return of sales, as offered and received in evidence, 
was not verified, but that the order of confirmation 
contained a recital, “ that the return of sale was 
duly verified by affidavit.” The Court said : “ That 
this recital is conclusive in the present case, and a 
finding of fact to the contrary does not in any man- 
ner affect the conclusiveness of the recital in the 
decree. The fact was not a jurisdictional one and 
the principle applicable to the inconclusiveness of 
statements, or recitals in judgments, conferring 
jurisdiction, does not apply.” 

** The curative powers of orders of confirmation 
extend to voidable, rather than to void sales. If a 
sale is void because the Court did not have juris- 
diction to order it, or because it included property 
not described in the decree or order of sale, an 
order confirming it is necessarily inoperative. "The 
sale being void, there was no subject-matter upon 
which the order of confirmation could act. If the 
Court had no jurisdiction to order the sale, it had 
none to confirm it. Where there is no power to 
render a judgment, or to make an order, there can 
be none to confirm or execute it ” Thus where an 
order of sale is necessary, its absence cannot be 
supplied by an order confirming the sale. If there 
was no pre-existing order of sale, or if. though such 
order was entered, the Court did not have jurisdic- 
tion to enter it because of the failure to give notice 
of the application thereof, or for any other reason, 
the Court not having jurisdiction to order the sale 

11-63 
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is equally without jurisdiction to confirm a sale 
made under its void order. If, after property is 
sold at probate sale to the highest bidder, he fails to 
comply with his bid, and another person is substi- 
tuted in his place, and is reported to the Court as 


the purchaser, and the sale is confirmed to the 
latter, he cannot avoid the sale and be exonerated 
from paying the purchase price The mere sub- 
stitution of one person for another cannot affect 
the validity of the sale. The order directing the 

sale, and the order confirming it, give vitality to 
purchase.’* 


The irregularities which are cured by the 
entry of a decree or order of confirmation relate 
chiefly, if not exclusively, to the proceedings of the 
Court and its officers or of the person conducting 
the sale. The sale may have been attended by 
wrongful acts or devices of the purchaser, or by the 
positive fraud either of himself or of others, of 
which he had notice, actual or presumed. Ques- 
tions involving these frauds are not ordinarily 
presented for consideration at the time the sale 
comes on for approval or disapproval. Their exis- 
tence is generally not discovered until a later date. 
When they are not suggested to the Court by the 
return of sale, or by some other means, they re- 
main open, notwithstanding the decree of confir- 
mation. The better opinion, however, in our 
judgment is, that such sales are not absolutely void 
in the sense that they are subject to collateral attack- 
Relief may sometimes be had i)y an application to 
the Court for an order vacating the order of con- 
firmation and setting aside the sale, or by an in- 
dependent suit in equity, relying upon fraud, 
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surprise or other sufficient ground for equitable 
interposition. 

“ As the purchaser’s title is dependent upon 
the order of confirmation, whatsoever destroys that 
order destroys his titie. Usiiallv, if after a sale 

V ^ 

under a jud|^ruent or decree to a third person it is 
reversed, the reversal does not impair his title. The 
rule is necessarily dift'erent where it is the order 
confirming the sale which is reversed. The pur- 
chaser though not ordinarily a party to the suit, it 
necessarily affects him by removing, as it does, an 
indispensable link in his chain of title. 


Where monies were realised by the sale in 
execution of the judgment-debtor’s proi)erties and 
the decree-holder was not allowed to draw out his 
amount owing to the delay in the confirmation of 
sale resulting from disputes between bidders at the 
execution-sale, the decree-holder is entitled to 
interest on his decree-amount up to the date of 
confirmation of the sale.^ 


“Where a sale of immoveable property has 
become absolute the Court shall grant a certificate 
specifying the property sold and the name of the 
person who at the time of the sale is declared to be 
the purchaser. Such certificate shall hear the date 
the day on which the sale became absolute.”'^ The 
rule is mandatory and if the purchaser is entitled to 
it, the Court has no power to refuse it-* 


ihere is no limit of time for applying fur the 


1. Freemaa on Void Judicial Sales, 143-8. 

2. Nafar Chandar Pal v.Gopal Chandra, (1911) 19 C.L.J. 
353 = 2-2 1.0, 916. 

3. O.P.O., (). -21. r. 94 { = OM CoJe, S. 316). 

4. JJaikuiiti v. Nariitdra Suudari (1917) 1 Fat, L J 

446=^38 1.0. 57G. 


Certificate 

sale. 
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Amendment 
of certificate. 


sale certificate.^ The application need not be in 
writing and if in writing it requires no court-fee.^ 
If the purchaser is dead the certificate may be 
granted to his legal representative.^ But the certi- 
ficate cannot be granted to the purchaser jointly 
with another to whom he has agreed to sell a part 
of the property after the purchase.^ When the 
original sale certificate was not registered, the High 
Court directed a grant of a fresh certificate dated 
the day on which it might be granted.^ 


The Court has inherent jurisdiction to amend 
an erroneous description in the sale certificate,® but 
cannot do that so as to show the purchase of a 
larger share of the property than what was stated 
in the sale proclamation.^ If a Court amends a sale 
certificate without notice to the judgment-debtor or 
other persons interested in it, it acts with material 
irregularity and the order is subject to revision f 
a sale certificate cannot be amended without notice 
to the party interested.^ There is no appeal against 
the order granting or refusing amendu^ent, as it is 
not a matter relating to the execution of the 
decree.^® 


1. Kijlasa Go^(7idaii, v. Raviasami, (1882) 4 Mad. 172 ; Vithal 
Janardan v. Vithojirao, (1S82) 6 Bom. 586 ; iSaligravi v. Narahi 
Das, (1910) 5 I.C. 2G3 ; also Devidas v. Pirjada, (1884) 8 Bom. 377, 

2. Hira v. Tek Chand, (1889) 13 Bom. 670. 

3. In re Viiiayak ^lafayan, (1900) 24 Bom. 120. 

4. Babiiraui y, Dakhina Sv.ndari, {199.0) C.W.N. 27 -=54 
I.C. 726. 

5. hi re LakslwiaJi, (1885) 9 Bom. 472. See also Nandram v. 
Kacha Bhavy, (1885) 9 Bom. 526. 

6. Nasiuddin v. Sayadur Rahman, (1914) 19 C.L.J, 209 = 2 
T.G. 811 ; Mackenzie v. Ravi Peary, (1913) 20 I.C. 583 ; Nandi Lai 
y. JoQcndrat (1924) 39 C.L.J. 222 = 82 I.C. 297. 

7. Nazir Ahshan v, Dalip Mahton, (1913) 13 I.C. 725 

8. Yagnaswavii v. Chidainharanatha, (1922) M.W.N. 130 = 65 
I.C. 732. 

9. Rajah Pi.aghoonwndan v. Wilson, (1875) 23 W.E. 301. 

10. Boojha Roy v. Ram Kumar, (1899) 26 Gal. 529 ; Bhinialdas 
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The Indian Stamp Act^ prescribes the stamp- stamp, 
duty leviable on a certificate of sale : — 

“ Art. IS. Certificate of Sale (in respect of 
each property put up as a separate lot and 
sold) granted to the purchaser of any pro- 
perty sold by public auction by a Civil or 
Kevenue Court or Collector or other Re- 
venue officer. 

(a) When the puichase money does not 

exceed Rs. 10/- ... Two annas. 

(/)) Do. Do. exceeds Rs. JO/- but does 

not exceed Rs. 25/- ... Four annas. 

(c) in any other case the same duty as a 
Conveyance^ for a consideration equal 
to the amount of the purchase money 
only. 


\.Gane$ha Kocr, 1 C.W.N. 658; Jagarnaih v. Kartick, 

(1900) 7 C.L.J. 436 ; Saddo Kunwar v. BansidJiar, (1901) 23 All. 
476 ; Maniy}iod v. Locke, (1397) 20 Mad. 487. 

1. Act II of 1899. But note that this Act has been amouded by 
the various Local Legislatures. 

2. Art. 23 : Conveyance as defined by section 2 (10) not being a 
transfer charged or exempted under No. 62. 


Where the amount or value of the consideration for such conve- 
yance as set forth therein does not exceed Rs. 50/* Eight annas 

Where it exceeds Rs. 50/- but does not exceed 




R?, 100 

One rupee 

Do. 

100 

Rs. 200 

Two rupees 

Do. 

200 

300 

Three rupees 

Do. 

300 

400 

Four rupees 

Do. 

400 

500 

Five rui>ees 

Do. 

500 

600 

Six rupees 

Do. 

600 

700 

Seven rupees 

Do. 

700 

800 

Eight rupees 

Do, 

800 

900 

Nine rupees 

Do. 

900 

1,000 

Ten rupees 


aud for every Rs. 500/- or part thereof in excess of 

Rs. 1,000 Five rupees 
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In respect of this provision, the Mover of the 
Bill said ” The fourth amendment refers to the 
stamp which is required on a certificate of sale given 
by a Civil or Eevenue court or Collector or other 
Revenue Officer. A single property is at such a sale 
sometimes put up in separate lots. The consequence 
is that the words inserted by the Select Committee 
for the purpose of defining the stamp duty required 
namely in respect of each property sold, are not 
quite clear. What the Select Committee intended 
was that they would regard each property separately 
put up a subject of duty and that the duty required 
should be levied in respect of each property put up 
as a separate lot and sold. The insertion of these 
words italicised will make the definition intended by 
the Select Committee clearer.'* 

It appears therefore that apart from the question 
whether the purchaser of the several lots be the 
same person or not or whether the several lots are 
contiguous or not, the stamp duty is leviable on 
every item sold as a separate lot, though when the 
purchaser is the same, there can be no objection for 

the same certificate embracing the several lots 
purchased. 

Under section 35 of Indian Stamp Act [11 of 
1899) a sale certificate cannot be registered unless it 
is properly stamped. Under the General Stamp Act 
of 1869, certificates of sale issued by Revenue or Civil 
Courts were not liable for statap duty. But under 
the provisions of section 259 of G. P. Code certi- 
ficates of sale were understood as conveyances and 
as such had to be stamped.^ Act I of 1879 imposed 
the duty on all certificates of sale. Till the year 
3 894, Courts were not agreed as to the amount 


l. Reference, (1875) 4 M.H.G.R. 1G2. 
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chargeable in respect of sales of land subject to 
encumbrances. The Bombay High Court held that 
the principal amount of the mortgage debt, subject to 
which the property was sold along with the actual 
purchase money, ^ while in the other High Courts the 
purchase, irrespective of the encumbrance was the 
measure of consideration. The amending Act of 
set this conflict at rest, by saying “the 
purchase money only ” in favour of the latter view-^ 


The stamp-duty is payable by the purchaser,’’ 
and that not by the deposit of money but by produc- 
tion of the stamp-paper only.** 


A certificate of sale issued under the Civil Registration. 
Procedure Code is not an instrument operating to 
create, limit or extinguish title. It is an act of 
Court exhibiting its assent to the sale which in effect 
transferred what title the owner had to the purcha- 
ser, such transfer to take effect on the granting of 
the certificate.'^ Under the Itegistration Act of 1877 
and earlier, sale certifi ^ates for value above Bs. JOO 


1. Ska Nagindas v. Ilalalkoro, {1881} 5 I^om. 470 ; In reHama 
Kt ishna, (1885) 0 Bom. 47 ; In re Vichnu, (1885J 10 Bom. 58 ; Mt/r 

Kisur V. Ebrahim, (1800) 15 Bom. 532; Shantappa v. Svbrao 
(1893) 18 Bom. 175. 

2. Reference, (1892) 5 Ma'l. 18 ; Reference (ISSl) 7 Mad. 421 ; 

Refercnca (1883) 10 Cal. 92 ; Jwala Prasad v. Ram Narain (1889) 
15 All. 107. 

3. Indian Stamp Act (II of 1899), s. 10. 

4. Uira V. Teckohand, (1889) 13 Bom. G70. 

5. Narasayya v. Jungam, (1883) 7 Mad. 418 ; Husain v. M 2 R 0 , 
(1882) 5 All. 84 ; Masarut-nn-nnissa v. Adit Ram, (1883) 5 All. 5GS 
P.B,; Prokash Ckandcr v. Tarachund, (1882) 9 Cal. 82 F B ■ 
Srinivasa v. Seska, (1881) 3 Mad. 37 . Ramania v. Arnnachala, 
(1893) 7 Mad, 248; Shivram v. Ravji, (1883) 7 Bom. 254; 
Laksh77ian, applicant (1885) 9 Bom. 472 (In this case when the certi- 
ficate was unregistered the High Court order(yl the issue of a fresh 
certificate). 
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were compulsorily registrable.^ The exemption of 
sale certificates from registration granted by a civil 
or a revenue officer was first 'declared in the Act of 
1877,^ which provided for the copies of sale certifi- 
cates to be forwarded by Courts to registering- 

officers.® 


“ Every Court granting a certificate of sale of 
immoveable property under the Code of Civil Pro- 
cedure 1908, shall send a copy of such certificate to 
the registering officer within the local limits of 
whose jurisdiction the whole or any part of the im- 
movable property comprised in such certificate is 
situate, and such officer shall file the copy in his 
Book No. I. Every Revenue Officer granting a 
certificate of sale to the purchaser of immoveable 
property sold by public auction shall send a copy of 
the certificate to the registering officer within the 
local limits of whose jurisdiction the whole or any 
part of the property comprised in the certificate is 
situate, and such officer shall file the copy in his 

Book No. I-”^ 


1. Mvlji V. Aiiupram, (1870) 7 B.H.C.R.A.C. 130; Paduv. 
Rakkinai, (1873) 10 B.H C.R 435 ; Lai Bhaiv. Kamalnddin, (1875) 
12 B.H.C.R. 247 ; Barkristcii v, Bai Tcliha, (1879) 4 Bom. 155. 

See also Panha v. Falla, (1875) 12 B.H.C.R. 179. 

2 Section 17 (2) sii ancl S. 89 Cl. (2) and (4) 

3 “ Although sections 17, 32, 58, 01 and 89 of that Act (HI of 
1877) except sale certificates from the ordinary procedure in regisU- 
atiou, it was said in the Notes accompanying the first draft of the Bill 
that ‘‘ They leave it doubtful whether the action of the Court does or 
does not complete the registration of the certificates. The procedure 
laid down in the case of sale certificates would seem sufficiently to 
meet the requirements contemplated by registration.” It was accord- 
ingly proposed in the first draft to declare by an addition to section 8J 
of the Ee^stration Act on the lines of section 81 of that enactment, 
that the filing of such copy or copies shall have the same orce a 
effect as registration. But this proposal has been adopted. 

4. Act XAH of 1908, s. 89. 
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A sale certificate a copy of which is sent to 
the registering officer under section 89 is not a 
registered document within the meaning of Article 
10 of Schedule II of the Limitation Act.^ 

A purchaser of land at a court-sale in execution 
of a decree for money does not acquire priority by 
registering his certificate of sale, against a mortgagee 
or a purchaser whose mortgage or purchase is 
optionally registrable and unregistered but prior in 
date to the institution of the suit.- 

Although section 316 of C.P.C. says that the 
sale certificate shall bear “ the date of confirmation 
of the sale ” that provision cannot alter the fact of 
execution or the time when the certificate is actually 
executed, which gives the starting point from 
which the four months mentioned in section 23 of 
the Begistration Act must be computed and present- 
ation for registration within four months of the 
date of actual execution is in time.® 

Under the C.P. Code of 1859 (S. 259) a certifi- Value of 
cate was granted to the purchaser to the effect that 
he had purchased the right, title and interest of the 
judgment-debtor in the property sold and such 
certificate shall be taken and deemed to be a valid 
transfer of such right, title and interest. In constru- 
ing this latter expression, it was thought that the 
transfer of title was efi'ected not by the sale but by 

1. FaticSinqhw Daropadi, (1903) P.R, 142 F.B. ; Sirap 
iinnissa v. Jan Muham..d^ (1832) 2 A.W.N. 51. 

2. Ramarajav. Anoiacliela, (1884) 7 Mad. 248; Narasayya 
V. JangaiHj (1884) 7 ^lad. 418 ; Ramachandra v. Krishna^ (18SG) 

9 IMad. 495 ; Sobhagchand v. Bhaiohand^ (1882) 6 Bom. 193 F. B. ; 
Rupchand v. DavlatraVf (1882) 6 Bom. 495; Magan Lai v. Shakra 
Girdhafi (1898) 22 Bom. 945 ; Lakhmichand v . Kastur, (1872)9 
B.H.C R. 60; Manvial v. Dashrath, (1872) 9 B.II.C.R. 147. 

3. Bn&aini v. Mu/o, (1882) 5 All. 84. 

11-64 
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the certificate of sale, so that when the certificate 
was invalid for want of proper registration under 
the Eegistration Act (VIII of 1871), the purchaser 
got no right to the property.^ 

In Buhuns KoonwarY. Buhooree Lall^^ the Privy 
Council however pointed out that that section did 
no more than create statutory evidence of transfer 
in place of the old mode of transfer by bill of sale 
and accordingly the Code of 1877 omitted the words 
that appeared to imply that the certificate effected 
the transfer.^ The order affirming the sale of 
immoveable property in execution is sufficient to 
pass a title to the purchaser and the sale certificate 
is merely evidence that the property passed.^ 
Before the grant of the certificate the purchaser 
must be deemed to have a title equitable or inchoate,® 
and can therefore perfect his title at the hearing of 
the cause,® and on confirmation, the title relates 
back to and the property vests as at the date of the 
sale,’ and his title cannot be disputed by the parties 

1 . Barkisa^idas Y. Bai lohha^ {1879} 4 Bom. 155; Padu v. 
Bakhmaif (1873) 10 B.H.C.R. 435 ; Srinivasa y. Seshayyangar t 
(1881) 3 Mad. 37 P.B. 

2. (1871) 14 M.I.A. 496 (523). 

3. Prdkash v. Taraohand, (1882) 9 Cal. 82 (87; F.B. 

4. Doorga Narain v. Baney ^Sadhub, (1881) 7 Cal. 199 (207) ; 
Tara Prasad v. Nund Kishore^ (1883) 9 Cal. 842; Kaigary. Bhaskar, 
(1886) 10 Bom. 444 ; Promothonath v. Sourav Dasi^ (1920) 47 Cal. 
1108. See also Chiniamanrav v. Vithahai^ (1887) 11 Bom. 58S 
(where certificate was nob registered) . 

5. Nanjundepa y, Hemapa, (1884) 9 Bom. 10; Yeshwanty. 
Govind, (1886) 10 Bom. 453 ; Dagd i y. Panchamsing, (1892) 17 
Bom. 375 ; Bhawani Kocr v. Bath^ira Prasad, (1907) 7 C. L. J. 1 : 
Adhur Chundar y. Aghorenath, (1898) 2 C. W. N. 539 ; Nagina 
Singh y. Puran Chand, (1906) P. R. 11 ; Chiddo y. Piari Lal^ 
(1896) 19 All. 188 ; Banke Laly. Jagat Narain, (1900) 22 All. 16S ; 
Zalim Singh v. Kalloo Singh, (1907) 10 0. C. 273. 

6. See Krishnaji v. Qanesh^ (1882) 6 Bom. 139. 

7. Bhyrnb V. Saudaminea, (1376) 2 Cal. 141 P.B.; Chatrapat 
y. Gi indra Chunder, (1881) 6 Cal. 389 (391). 
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bound by the sale even though no certificate of sale 
was obtained.^ 


Apart from the evidentiary value of the certi- 
ficate of sale the Bombay High Court thought that 
for suits in ejectment against otiher persons based on 
a legal title a certificate was necessary,^ though it 
was not so in suits for redemption or the like of 
an equitable character so when the sale was 
admitted,^ or where the question arose between the 
auction-purchaser and persons bound by the decree/ 
no certificate need be produced. It was held in 
some cases if the sale was not admitted, it could be 
proved aliunde and no distinction was observed as 
in Bombay, between legal and equitable rights."^ 

Under the Code of 1877 and subsequently, 
an order for delivery of possession only issued after 
the grant of a certificate,^ and with regularity of 
practice in this respect the importance of the ques- 
tion appears to have gradually diminished.® 

Under the Code of 1877, as amended in 1879, 
the certificate was required to bear the date of con- 


Dat^ of 
certificate. 


1. Shivaram v. Raoji, (1882) 7 Bom. 254 ; Sanwal Singh v, 
Prag Dutt, (1914) 25 I. C. 8. 

2. Kushal V. Bhimabai, (1886) 12 Bom. 589 ; Budhu v. Bira, 
P.R. 27 (1892). 

3. Ibid.; Krishnaji v. Gan^sh, (1881) 6 Bom, 139. 

4. Sadagopa v. Jamuna Bhai, (18S2) 5 Mad. 54 (60) ; VgJan v. 
Kximarasami, (1887) 11 Mad. 296; Dorga ^arain v. Baney Madhuh, 
(1881) 7 Cal. 199 (207) ; Naigar v. Bhaskar^ (1886) 10 Bom. 444, 

5. Khtishal v. Bhiviabai, (1886) 12 Bom. 589 (594) ; Benodi 
Ban. Taviizuddin, (1380) 7 C.L.R. 115 ; Shivraxn v. Roivji, (1882) 
7 Bom. 254 ; Bvdhu v. Bira, (1893) P.R. 27 ; Hai Kishen v Radha 
Madhub, (1874) 21 VV. R. 349. 

6. Khnshal v. Bhhnabai, (1886) 12 Bom. 593 ; Jagannath v. 
(1883) 5 All. 305 F. B. ; Velan v. Kumarasami, (1887) 11 

Mad. 296 ; Biiawaui Koer v. Mathura Prasad, (1907) 7 C. L. J. 1. 

7. Basapa v. Marya, (1879) 3 Bom. 433; Kxishal v. Bhimabai, 
(1886) l2 Bom. at p. 594. 

8. Amir Au and Woodroffe, C.P.C., p. 306. 
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firination and so far as regards the parties to the 
suit and persons claiming through or under them 
the title to the property’* vested in the purchaser 
from the date of the certificate, that is, of confir- 
mation, and not the date of the sale.' A question 
arose therefore as to the state of the title to the 
property between the dates of sale and of confirma- 
tion. Though the expression “ title to the property 
sold ” in section 316 meant only the full perfected 
title that did not vest in the purchaser till con- 
firmation, that circumstance did not negative the 
existence of an inchoate equitable interest short of 
the full perfected title in the purchaser even before 
the certificate issues. “ And the facts that the 
transaction which takes place at the time of the 
auction is called a sale, that a cancellation of it is 
called the setting aside of a sale, that a subsequent 
auction after the failure of the first is called re-sale 
all these things show that in the contemplation of 
the legislature the transaction even before confirma- 
tion and issue of certificate is a sale though a sale 
liable to be set aside.*' It is not merely a contract 
of sale but something more than it. The new 
words in section 316 as to the date when the 
title to the property sold shall vest seem to be 
technical and to point to the complete title ari- 
sing on the sale becoming absolute, such as might 
be requisite to enable the purchaser to bring a suit 
in ejectment, but distinguishable from the inchoate 
title which suffices for a suit of an equitable nature.^ 

1. Premchand v. Ptirniama, (1S88) 15 Cal. 646; Shiam Lai 
V. Nathe Lai, (1910) 7 I.G. 65. 

3. Dagdu v. Pancham Singh, (1893) 17 Bom, 375 ; Chiddo v. 
Piari Lai, (1896) 19 All. 138 ; Het Ram v, Baldeo, (1S94) A.W.N. 

64 ; Prem Chand v. PurnLna Dansee, (1888) 15 Cal. 546 ; see also 
Praugotir v. Himanta Kuviari, (1886) 12 Cal. 597; Sharoda Prasad 
V, Luchimput Singh, (1872) 14 M.I.A. 629. 
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So an auction-purchaser can maintain a suit for 
damages for injury done to the property before the 
confirmation of sale.^ A subsequent purchaser, even 
if the subsequent purchase is first confirmed, takes 
subject to the inchoate title of the first purchaser, 
which, on confirmation assumes an absolute 
superiority.^ But if the second sale was held at 
a time when the first sale had been set aside, the 
fact that on a suit of the first purchaser, his sale 
was subsequently upheld would not affect the second 
purchaser’s title, ^ 


Under section 65 of this Code,' when the sale 
is made absolute, the property shall be deemed 
to have vested in the purchaser from the time 
when the property was sold and not from the time 
when the sale becomes absolute. Now, therefore, 
the purchaser is entitled to mesne profits from the 
date of sale and not merely from the date of con- 
firmation ;** and the purchaser’s title is complete 
enough to enable him to maintain a suit for posses- 
sion even against a person not a party to the suit 
in which the sale was held.^ 


1. Adhur Chunder v. Agliore Nath, (1898) 2 O.W.N. 589. 

2. Konappa v. Jaaardan, (1874) 11 B.H.C.R. 193; Dagdu v. 
Pancham Singh, (1899) 17 Bora. 375 ; Yeshwant v. Go vind, {ISQS) 
10 Bom. 453 ; Chintamanrav v. Vithabai, (1887) 11 Bom. 588. Sec 
^Iso No aakGhand w,Tehi^kd7je, (1880) 6 Cal. 265 ; Kutti v. Subra^ 

mania, (1909) 32 Mad. 485, ia the case of sales in mortgage decrees. 

3. Banke Lai v. Jagatnarain, (1900) 22 All. 168 (174). See 
however Ram Chnndtr v. Samir Gazi, (1892) 20 Cal. 25. 

4. Hashmat Ali v. Mahewa Estate, (1918)6 O.L.J. 31 = 45 I.C. 
248 ; Satyandranath v. Nilkanta, (1893) 21 Cal. 383. For adifierent 
view under the Code of 1882, see Amir Kazim v. Darhari, (1902) 24 
All. 475 ; Shiam Lai v. Nathe Lai, (1910) 33 All. 63. 

5. Under the Code of 1859, it was held that as against third 
persons, no suit could be maintained without a sale certificate. See 
page 507 supra and cases there cited. 
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Void and Voidable Sales 

Sales void or voidable — Distinction between * void * and * voidable ’ 
Void Judgments — Judgments without Jurisdiction — Instances 
— Jurisdiction over person — How it is obtained— Judgment in 
absentum — Jurisdiction over dead persons — Absence of repre- 
sentatives — Judgments against minors — Judgments on unsanc- 
tioned Compromises — Judgments against lunatics — Same princi- 
ples apply in execution — Court of execution must have jurisdiction 
— Jurisdiction by transmission of decree — Jurisdiction in execution 
of cross-decrees — Sale under attachments of two or more Courts 
— Sale of attached decree — Sale must conform to decree — Writ 
must be in accordance with law — Writ must be in force — Autho- 
rity of the selling officer— Sale under Oudh Laws Act--Salefor 
court-fees not due— Sale under Act II of 1861— Sale after stay— 
Sale after satisfaction — Sale under Public Demands Recovery Act 
—Sale without notice under Or. 31. r. 16— Sale without notice 
under Or. 21, r. 22— Sale without notice under Or. 21, r. 66— 
Sale without attachment — Sale at unpublished hour — Failure to 
deposit 25% — Sale in contravention of Or. 34, r. 14— Fraud 
of bidders— Sale to incapacitated persons — Sale of exempted pro- 
perty — Sale of agricultural holdings— Sale contrary to statute — 
Sale against public policy — Sale of stranger’s property— Sale 
after reversal — Protection to strangers. 

A sale in execution may be void, or voidable. 
The word * void * though apparently free from 
ambiguity is employed in various senses. “Accurately 
speaking a thing is not void unless it has no force 
or effect whatever. Another test of a void act or 
deed is that every stranger may take advantage of 
it, but not of a voidable one. Again, a thing may 
be void in several degrees, 1st, void, so as if never 
done, to all purposes so that all persons may take 
advantage thereof, 2nd, void to some purposes only; 
8rd, so void by operation of law that he who does or 
will have the benefit of it may make it good.“^ 

“ All execution and judicial sales commonly 
designated as void may be divided into two general 


1. Fceemau on Void Judicial Sales. 4. 
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classes, within the one or the other of which all 
void sales must necessarily fall. There are sales 
void by reason of the want of authority in the court 
to make or enter the judgment or decree upon 
which, or the order of sale under which it is had, 
and sales based upon valid judgments or decrees, or 
on sufficient orders of sale which are notwithstand- 
ing all this invalid by reason of some vice or irregu- 
larity in the proceedings subsequent to the issuance 
of the execution or the making of the order under 
which the sale was had. It is manifestly apparent 
that all sales included in the latter class are not 
really void. But the former are unconditionally 
void and of no effect for any purpose and not sus- 
ceptible of being validated at the instance of an.- 
one. 

In its strict legal signification a void act is one 
devoid of legal force or efficacy, and as a necessary 
result an absolute nullity, not binding on any one 
and wholly incapable of ratification, while a void- 
able act or deed is one which, though being subject 
to avoidance, cancellation or annulment by reason 
of some inherent defect or vice, has nevertheless 
some force or effect, and therefore not an entire 
nullity. A voidable act is not void in the sense of 
being incapable of giving rise to rights or obligations 
and not susceptible of confirmation or ratification 
expressly or by implication, but on the contrary is 

capable of being ratified, after which its efficacy is 
equivalent to that of an original valid act. A void- 
able act is obligatory on all the world until repudi- 
ated by the person with whom it originated, or set 
aside by competent authority, because of its irregu- 
larity and voidable character. It may subsequently 
be validated in various ways, as by confirmation of 
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a judicial tribunal, or by ratification of the party 
himself. The chief element of distinction between 
a void act or deed and one merely voidable is, that 
every stranger may take advantage of the former, 
but not so with the latter. 

“The term void does not always mean null and 
incapable of confirmation ; but its true meaning is 
always to be determined from all the language used 
and the intent thereby manifested in each parti- 
cular instance. This rule is an important one in 
the determination of the distinction between void 
and voidable acts, a distinction of the highest conse- 
quences and of the utmost importance to third per- 
sons. Voidness is properly a quality divisible into 
three distinct degrees, all acts and deeds, popularly 
designated as being void, must as a necessary conse- 
quence fall within one or the other of these degrees. 
Accordingly an act may be void to the extent that 
it is as if it had never taken place — an absolute 
nullity for all intents and purposes, binding no one, 
and neither creating nor conferring any rights upon 
any one — void in such a degree that any stranger 
may assert its invalidity and infirmity at any time 
and anywhere and take advantage of it at his liberty. 
This is the strict technical definition of a void act. 

“Then an act may be void in a measure only, or 
for some purposes, but not so entirely without legal 
efficacy as to be incapable of confirniation or ratifi- 
cation, nor so unconditionally without effect as not 
to afford protection to innocent parties to whom 
rights have inured thereunder ; such acts are effect- 
ual until avoided by some act or proceeding, though 
acts and deeds are sometimes designated as void be- 
cause of lacking the element of validity until confir- 
mation, but such are nevertheless only voidable, 
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because, if strictly void, no validity could he infused 
therein by such confirmation. And lastly? an act 
may be void by operation of law to the extent that 
he who desires to avail himself of its benefits must 
likewise provide an adequate compensation for the 
enjoyment he has received. But this also falls with- 
in the degree of voidableness, though differing in 
its general nature.” ^ 


“ A void judgment is in legal effect no judg- 
ment. By it no rights are divested. From it no 
rights can be obtained. Being worthless in itself, 
all proceedings founded upon it are equally worthless. 
It neither binds nor bars any one All acts performed 
under it and all claims flowing out of it are void. 
The purchaser at a sale, based by ..virtue of 
its authority finds himself without title and without 
redress.”^ 

Judicial proceedings are void, when the Court, 
wherein they take place, is acting without juris- 
diction. Jurisdiction may be defined “ to be the 
right to adjudicate concerning the subject-matter in 
a given case. To constitute this there are three 
essentials • (a) the court must have cognisance of 
the class of cases to which the one adjudged belongs ; 
(h) the proper parties must be present; and (c) the 
point decided must be in substance and in effect in 
issue.*’® 


Void judg- 
ment. 


Judgments 
without 
jurisd iction. 


A judgment is also void in so far as it assumes 
to deal with parties not before the court, ^ or with 

1. Klebek on Void Sales, 70-74. ^ 

2. Freeman on Judgments, S. 117, 

3. Ibid., S. 120. 

4. Purnachandra v. Bejoychand, (1913) 17 CAV.N. 549=18 
l.C. 869; Bal Kishan Lai v. Topaswar Singh, (1912) 15 C.L.J. 
446=^14 l.C. 845; Jadxmath v. Ajzal Khanam, (1920) 7 O.L.J. 362 — 
57 l.C. 526; Venkata v. Chengadu, (1888) 12 Mad. 168P.B. ; 
Veerappa Chetty v. Ramasamy Chetty, (1920) 43 Mad 135 

U— 65 


Instances. 
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property not within its territorial jurisdiction or 
though within such jurisdiction not described in the 
complaint*^ Many other illustrations may be given 
ot judgments or orders which are void though the 
Court had jurisdiction of the parties and of some 
subject-matter before it, because it undertook either 
to determine some issue not presented by the plead- 
ings or to grant some relief not within such issues. 
Judgments or orders of this character do not usually 
result in execution or judicial sales, but when they 
do, such sales must be declared void, as where the 
court entered a judgment in an action in which such 
judgment was entirely unauthorised by the pleadings 
or undertook to direct a sale of specific real property, 
when no cause for such sale was shown or the 
property was not described in the pleadings upon 
which the judgment or order was based 

Jurisdiction over a defendant is obtained by 
his voluntary appearance in the action or service of 
process upon him in the manner prescribed by law. 
If a defendant neither appears nor is served with 
process, a judgment against him is void.^ If the 
record states that the Court acquired jurisdiction over 
the defendant or even if it is silent on that subject, 
jurisdiction will always be presumed."^ 

1. See Vol. 1 Chap. IV; Obhoy Churn v. Golam Aliy (1881) 7 

Cal. 410; PrcniGhand Deyv. Mokhoday (1890), 17 Cal. 699 F.B. ; 
Dakliina Churn v. Bilash Chundcry (1891) 18 Cal. 5:26 ; Baja 
Lakshviee v. Kathayanee, (1911) 38 Cal. 639 ; Kunja Mohan 

Chakravarthy v. Manindra Ch-indra Boijy (1923) 27 C.W.N. 542 = 

•77 I.C. 253 : Abdul Hadi v. Mi. Kabultunnissa ^ (1924) 80 I,C. 901 ; 
Bdlaji Vithoba v. Bat Krishna Raoji (1895) 9 C.P.L.R. 136. 

2. Freeman on Void Judicial Sales, 19-20. Nagbhatta v. 
Nagappa, (1923) 46 Bom, 914. 

3. Freeman on Void Judicial Sales, 25. If however the service 
is only irregular, the judgment cannot be assailed collaterally. See 
Puma Chandra v. Bejoy Chandy (1913) 17 C.W.N. 549 = 18 I.C. 
869 

4. Ibid. 32. See Vol. I. 120—4. 
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In a personal action? a decree pronounced by a 
Court of a foreign state, iri ahsentumy the absent 
party not having submitted himself to its authority, 
is by International law a nullity.^ 

No jurisdiction can be obtained over a person 
who has no existence. “ It is true that if he has 
been a natural person he may have left heirs and if 
an artificial person, stockholders or others entitled 
to share in the distribution of assets, but neither can 
be estopped from showing that when the action was 
commenced the defendant, if a natural person, was 
dead or if a corporation, had been dissolved and 
hence the judgment void, because the court never 
had jurisdiction over the supposed defendant.’*- So 
a judgment pronounced when the party was dead 
and no legal representative had been brought on 
record is of no effect^ and cannot be enforced 
against the legal representative.'* An order in execu* 

1. Seo Vol. I, 12G ; Viswanatha v. Keymer, (1916) 39 Mad. 95, 
anirmed oa appeal (1917) 40 Mad. 112 P.C.; Jccvaypa v. Jecrji, 
{191G) 40 Bom. 551. 

2. Fceeman on Voin Jl'dicial Sales, 9—10. 

3. Even if in favour of a parly, Ma Min v. Maung Po, (191G) 
10 Bur. li.T. 27 = 35 I.C. 438. 

4. Seo Vol. I, 124-G, Also Jahnavi Prasad v. Gharbaran 
Ditbcy, (191G) 35 I.C. 404 ; American Ba 2 'tist Foreign Mission 
Society V. Amalanadhvni, (1918) 48 I.C. 859; JungliLal v. Laddu 
Pam, (1919) 4 Pat. L.J. 240=50 I C. 529 F.B. ; Shripat Narain v 
Tirbini Misra, (1918) 40 All. 423; Ambika Prasad w. Jhinak 
Singh, (1923) 45 All. 2SG; Bahtra^n Paly, Kdnysha, (1919) 53 I.C, 
548 ; /^tfosaran Lai y . Syednnnissa, (1912) 16 C. L.J. 571 = 16 I.C 
58; ParainDnsy,KaluRam, (1920) 2 Lab. L.J. 144 ; Amanat 
Khan V. Miyan Khan, (1920) 7 O.L.J. 20 = 55 I.C, 498 \ Preinraj v. 
JawarmaU (1913) 18 I.C. 381 ; Kaliapcrumal v. Chidambora, 
(1915) 20 I.C. 10 : Ujinovialai y Mathan, (1917) 33 M.L.J. 413 = 42 
I.C. 530; Sami M^ndaliary. Mnthian Chetty, (1922) M.W.N, 597 ; 
Tittv Qopalachariar v. Maiyapi'a Chetty, (1918) M.W.N. 177=45 
I.C. 22; Narendra Bahadur Oopal Singh, (1913) 17 C. L.J, 634 
= 20 I.C. 506 ; Bhanji Singhy. Bhagawati Prasad, (1920) 16 N.L.R. 

138 = 55 1 G. 449; Mehta Barhat Rai v. Mt, Ghulam Fatima, 
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tion passed against a person dead at the time as well 
as subsequent proceedings are a nullity.^ So the sale 
by a Court of the property of the person who was 
the heir of a deceased person and who was not made 
a party to the suit brought by the creditor of the 
deceased against his estate was held to be a nullity.^ 


Indian Courts have properly exercised a wide 
discretion^ in allowing the estate of a deceased debt- 
or to be represented by one member of the family 
and in refusing to disturb judicial sales on the mere 
ground that some members of the family who were 
minors were not made parties to the proceedings, if 
it appears that there was a debt jointly due from the 
deceased and no prejudice is shown to the absent 
minors. But these are usually cases where the 
person named as defendant is de facto manager of 
a Hindu family property, or has the assets out of 
which the decree is to be satisfied under his control. 
Where a judge accepted, without a question and 
without applying his mind to the matter, a state- 
ment that a particular person is the representative 
of deceased person and passed a decree against such 
representative and in execution of that decree, sold 


(1923) 5 Lah. L. J. 1 = 70 I C. 929 ; For the caRes of Judgments of 
Privj Council, see Deonandanw. Janki Singhs {1920) 5 Pat. L.J. 
314 = 56 I,C.322; Baijnath v. Ttavaneshwar Prasad, (1920) 1 Pat. 
L.T. 426 = 58 I.C. 212. 

1. Abdtir Rahman v. Krishna Mai, (1911) P.L.R. 247 = 11 I.C, 

869. 

2. Prcmraj v. Jaxoarmal, (1911) 15 Bom. L.R. 41 = 181.0. 381. 

3. See Kashinath v. Chimnaji, (1906) 30 Bom, 477 ; Ram- 
taran v. Piamaswar, (1907) 11 G.W.N. 1078 = 6 C.L.J. 719 : Rama- 
chariv. Diiraisami, (1893) 21 Mad. 167 ; Sri Krisknasami Iyengar 
V. Soorikutti Ganapati Iyer, (1921) 14 L.W. 638=63 I.C. 903 ; Chet 
Ram V. Kanshi Ram, (1923) 71 I.C. 7. See also Seshagiri Rao v, 
Jagannatham, (1916) 39 Mad. 1031, on appeal (1917) 20 M.L.T. 479 
= 37 I.C. 387. See also Fani Bhnshan v, Surendranath, (1921) 35 
C.Ij,J. 9=64 I.G, 25, 
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tihe property of the deceased, such sale is without 
jurisdiction and null and void, if not a case of erro- 
neous decision.^ 

Execution cannot proceed against a judgment- 
debtor who is dead and whose representatives are 
not on record.^ Where a decree-holder who had 
notice of the death of the judgment-debtor purchased 
the property sold in execution of the decree, without 
bringing his legal representatives on record, it was 
held that the omission to bring the legal represent- 
atives on record was not a mere irregularity and 
the sale was a nullity against them.^ When an 
execution-sale which has become final was impeach- 
ed in the appellate Court as a nullity on the ground 
that one of the two judgment-debtors had died 
and the sale was held without notice to his heirs, 
it was held that the point was not taken at any 
stage of the suit and no opportunity was given to 
show that the surviving judgment-debtor was entit- 
led to represent the heirs of the deceased, and that 
it was impossible upon the facts, as found, to say 

that the sale was a nullitv.^ 

%/ 

A decree against a minor not represented or 
not properly represented is a n ullity, a but the 

1. Kh ,irajmal v. Daim, (1003) 32 Cal. 296 P.C. ; Beni Prasad 

V. Muhamn^ad. 

T n Nandati, v. Bajendra Nath, (1921) 

. . 291 ; Paijidamma v, Lakshminarasamma^ (1915) 38 Mad 
1076, 

1031^’ Raghunandan, (1923) Mad. 165 = 78 I.C. 

26 ■''•i'-. i>»») 

s. (1919) 4 Pat. L.J. 645 = 52 I.C. 125. 

Sm Lakshmi Charan v. Srish Chandra (1911) 13 C.L.J. 163 = 9 I.C. 
584* 


n (1888) 12 Bom. 18; Dakeshwar v 

(1902) 24 

1,1' n ■ ^I'diammad Ishaq . (1905) 28 All. 

137 ; mna V. Bahawal Baksh, (1882) P.R. lOO ; Olmlam Abbas v. 
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absence of a formal order appointing the guardian 
does not vitiate the proceedings,^ if it appears that 
the case was properly conducted on his behalf, ^ but 
not otherwise.® If a guardian ad litem is appointed 
when the defendant is a major, the decree is a 
nullity.^ The appointment of a guardian who does 
not consent to act as such,'*^ or who is incompe- 

Munnal Lall, (1907) 10 O.C. 321 ; Unzammat Ido v. miia, (1910) 
P. R. 35=6 I.G. 663; Pokhpal Singh v. Chhidu Singh, (1912) 
9 A.L.J. 653 = 15 I.G. 90S; Partab Singh v. Bhabuti Singh, 
(1913) 35 All. 487 P.G.; Sadashiv v. Trimbah, (1920) 44 Bom. 202 ; 
Purnaohandra v. Bejoy Chand, (1913) 18 G.L.J. 18 = 181.0. 859; 
Narsing Narain v. Jahi ffisiry, (1912) 15 G.L.J. 3 = 13 I.O. 414 ; 
Dinabandhu^. Mashuda Khaiun, (1912) 16 C-fj-J. 318=171.0. 
263; Rampirit v. Thakur, (1921)2 Pat. L.T. 617 = 63 I.C. 484 ; 
Dhanpat Mai v. Khazana, (1897) P.R, 67, 

1. Janki Das v, Mohabir Prasad, (1914) 22 I.G. 240; Narain 
DasN.Ralli Bros., (1915) P.R. 61=31 I.G, 45; SilamKaliav, 
Silam Sitama, (1916) 9 Bur. L.T. 158 = 33 I.C. 941 ; Mata Ohulam 
V. Sital Prasad, (1923) 26 O.G. 113=74 I.G. 409; Darshan Singh 
V. Ratan Dal, (1924) Oudh 178 = 74 I.G. 821 ; Keshawesarindra v. 
Dzbendra Bala, (1919) 4 Pat.L.J. 213 = 48 I.G. 245; RainAshrayy. 
Sheonandan, (1917) 1 Pat. L.J. 573 = 35 I.C. 868. 

2. Bari V. Bhubaneshwari, (1889) 16 Cal. 40 P.G.; Kedar v. 
Protap, (1893) 20 Cal. 11 ; Walian v. Banke Behari, (1903) 30 Cal. 
1021 P.C.; Sayad Amin v. Sheikh Maslenddin, (1916) 40 Bom. 541; 
Keshawesarindra v. Debendra Bala, (1918) 4 Pat. L.J. 213 = 48 
I.C. 245 : Narain Das v. Ralli Bros., (1915) P.R. 61=31 I.C. 45: 
Udham Singh v, Ovrdip Singh, (1919) P.W.R. 39 = 49 I.C. 954. 

3. Partab Singh v. (1913) 35 All. 487 P.C., 

Bhagioan v. Par am, (19I5) 37 All. 179; Banumanw. Muhammad', 

(1906; 28 All. 137. See nUo Marnthamalai Palani, 

Mad. 535. 


4. Ghanshyamdas v. Bardci, (1916) 2 O.L.J. 562 = 321.0. 380. 

5. Braijnath v. Dharam Deo, (1916) 38 All. 315; Bali 
Kishan v. Topeswar Singh, (1912) 15 CL.J. 446 = 14 1.0.845; 
Krishna Chandra v. Jogendra, Narain, ( 1915 ) 20 C.h.J. 

I.C. 139 ; Annada Prasad v. Upendra, (1922) 34 O.L.J. 293= 
65 I.C. 13 ; Shaikh Saijad y. Sakai. Rai, (1922) 2 Pat. 7 ; Mohan 
Krishna v. Bar Prasad, (1917) 40 I.C. S. See Sura j Deoy^ 
Sarjug Prasad, (1917) 2 Pat. L.J. 390 = 40 I.C 227 ; Jagadish v. 
Barihar, (1924) 40 C. L.J. 39=78 I.C. 219. 

Consent need not be express; Chatter Singh v. Tej Singh, (1921) 
43 All. 104; Vasircddi Sriramulu v. Dakshminarayana, (1926) 4/ 



VOID AND VOIDABLE SALES 


519 


fcent,^ or whose interests are adverse to that of the 
minor,® does not amount to a valid representation- 
So if in a suit on a mortgage executed by the father,^ 
or manager of a family,^ the father or manager is 
appointed guardian ad litem of the minor sons of 
other members of the family and a decree is passed 
on confession, the minors are not properly rep- 
resented and the decree is a nullity. 

Where a Court, after knowing the existence and 
address of the natural guardian of minor defendants 
in a suit, did not order fresh notice, but appointed 
an ofiicer of Court as guardian ad litem and passed 
a decree, it was held that the decree and the sale 
that followed it were illegal and the Court had 
inherent power to set aside the decree and the sale 
after impleading the auction-purchaser as party, - 

A decree passed on a compromise not sanc- 
tioned by the Court is not binding on a minor-*^ So 


Mad. 783, Jawahiir Singh v. Sewa Singh, (1924) Lab. 97 =*-79 I.C. 
572; Thakur Tajeswari Duttv. Lakha'i^ Prasad, (1925) 83 l.G. 290. 
When there is a certified guardiau, service of notice and his non- 
appearance may be taken to indicate he has no objection to act ; 

Baijnath v. Radha Rawan, (19i8) 43 I.C. 563 ; Thakier Tejesioar 
V. Lakhan Prasad, (1923) 2 Pat. 296. 

1. Rashidunnissa v. Muhammad, (1909) 31 All. 572 P.C, 

2. Sudhir Chandra v. Govinda Chandra (1918) 45 Gal. 538 * 
Braijnath v. Dharam Deo, (1916) 33 All. 315; Erafanuddin v! 
Badan Sheikh, (1919) 51 1. C. 583; Jumnomal v. Gurdinomal 
(1925) 83 I. C. 913. 

3. Bal Kishan J^al v. Topesioar^ (1912) 15 C.L J 446 = 14 

l.G, 845. See however. Thakur Ganeshi .Singh v. Ski/am Singh, 
(1919) 52 1.0. 636. 

4. Murlidhar v. Pitambar Lai, (1922) 44 All. 525. 

5. J mibu Ammal ::^atarajan, (1922) Mad 485 = 70 IC 

867. 


6. Deualuru Vijaya Ramayyav. Devahiru Venkata subbar ao, 
(1916) 39 M:id. 853; Chafu Ghundra v. Sambhunath, (1918) 3 Pat. 
L J 255 = 46 1.0. 358 ; R%m Gkulam v. Durga Prasad, (1921) 6 Pat. 
L.J. 199=60 I.C. 980; Ranuman Raiw.Jagdis Rai, (1917) Pat 
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a decreG passed on an award delivered on a refer- 
ence to arbitration in a pending suit without the 
Court’s sanction.^ 

The position of a lunatic is similar to that of a 
minor, whether adjudged or not under the Lunacy 
Act, 1868. If the lunatic was not represented by a 
guardian ad litem and a decree is passed against 
him, a sale of his property in execution of that 
decree is a nullity and he can resist an action for 
possession without setting aside the sale-^ 

The same principle applies to orders passed in 
execution. Where an application is made to a Court 
having no jurisdiction for the issue of execution, an 
order of that Court not being the proper court is void.^ 
In cases, therefore, where the decree is void as 
aforesaid, a sale in execution of such decree is also 
void, so that he can recover the property from the 


77—35 1.0,675; Bhiwa Jotiha y. Devchand^ (1911) 13 Bom. L.R. 
280-= 10 I.C. 909 ; Babu Jadunath Sifighy, Bahu Manohar Lai, 
(1903) 6 0.0.175: Santu v. AbJiai Nandan, (1924) 81 LG, 297 ; 
Lakshmana Chetty v. Chinnathambi Chettyi (1900) 24 Mad. 326. 
Seo Phnlwanti Kunwar v. Janeshar Das. (1924) 46 All. 675 
(it is voidable), 

1. Atma Ravi v. Bila Ganpat, (1912)15 Bom. L.B. 223=19 
I.C. 424. See however, Hardeo Sahai v. Qauri Shankar ^ (1906) 28 
All, 35 : Uda v. Mvlchandt (1907) P.R. 4 ; Annada Krishna Dey v. 
Jogendra Nath Dey^ (1909) 8 G.L.J. 294. If there is no court’s 
satiction the decree is not void but voidable only : Emnabai v. Fakir 
Mahomed, (1922) 15 S.L.B. 165=65 1.0.60; Ut. Rani Bahuy. 
Amrit Lai, (1904) 17 C.P.L.R. 147. 

2. Moothetvth Kanari v. Bari Skenoy, (1916) 3 L.W, 301 = 
34 1.0. 428 ; Zaminia Begam v. Nihal Ckand, (1883) A, W, N. 90. 
See Narayana v, Kalianasundarain, (1895) 19 Mad. 219. 

3. Stikhdeo y. Shea Ghulavi, (1882) 4 All. 382; Badri 
Prasad Saran Lai, (1882) 4 All. 359, Aghorenathv. Slu^ma 
Snndari, (1883) 5 All. 615 ; Sant Lai v. Uviraoannisa, (1889) 12 
AH. 96. 
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purchaser or resist the suit of the purchaser for 
possession.^ 

The provisions of Order 32, C. P. Code, relating 
to “ suits by or against minors have no direct 
application in proceedings in execution after the 
rights of the parties have merged in a good and 
valid decree. The lis in respect of which it is 
essential that a minor defendant should be re- 
presented by a duly appointed guardian is at an end 
after the decree is passed and in determining 
whether a minor is sufSciently represented or not 
in the execution proceedings, the Court is at liberty 
to look at the substance of the transaction.^ 

When a guardian ad litem is absent from the 
country and so cannot be served with a notice, he 
is useless, and the Court should proceed to appoint 
another guardian. If the sale takes place with 
such a guardian for the minor, the minor should 
be considered unrepresented when the sale took 
place and the sale should be set aside. ^ But the 
absence of representation of a minor by a guardian 
may not by itself be a sufficient ground to avoid a 
sale in execution, if the minor had not sustained 
substantial injury by it,^ 

1. Banuman Prasad v, Muhammad Ishaq, (1906) 28 All. 137 ; 
Shamhhu Mahto w , Midnaxtur Zamiudari Co., (1913)18 I.C. 90 ; 
Chaudhury Krishnayya v. KoripalH Raju, (1916) 31 M.L.J. 39 = 35 
I.C, 154, 

2. Fani Bhushan v. Surendranath, (1921) 35 C,L,J. 9=64 
I.C. 25. See for sanction required for adjustment of decrees. 
Virupakshaiypa v. Shidappa, (1902) 26 Bom. 109 ; Ar%inackallam w . 
Ramanadhan, (1906) 29 Mad. 309. 

3. Absa Beeniv. Moidinsa, (1907) 17 M.L.J. 179; See also 
Moidinsav. Apsa Bivi, (1911) 36 Mad. ldi;OhuIam Abbas y. 
Munnal Lalt, (1907) lOO.C. 321 ; Musa7nmat Ido v. Rulia, (1910) 
P.R. 35=6 I.C, 663 ; Uirasingh v. Gfiwfam, (1918) P.R. 113 = 48 
I.C. 399. 

4. Tekait Krishna Prasad v. Moti Chand, (1913) 40 Cal. 635 ; 

U-66 
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To give jurisdiction in execution, the decree 
must have been passed by that Court, or the busi- 
ness of the Court that passed the decree must have 
been transferred to that Court as contemplated in 
section 150, C. P. Code, or the decree must have 
been transmitted for execution under the provisions 
of section 89 C. P. Code. Under section 37 C. P. 

Code, provision is made for the cessation of Courts 
which passed the decree.^ 

Under section 38 of the Civil Procedure Code 
a decree may be executed either by the Court which 
passed it or by the Court to which it is sent for 
execution. Under Order 21, rule 10, where the 
holder of a decree desires to execute it, he shall 
apply to the Court which passed the decree or to 
the officer (if any) appointed in this behalf or if the 
decree has been sent under the provisions herein 
before contained to another court then to such 
Court or to the proper officer thereof. Under 
Order 21, rule 5 where the Court to which a decree 
is to be sent for execution is situate within the same 
district as the Court which passed such decree, such 
Court shall send the same directly to the former 
Court. But where the Court to which the decree is 
to be sent for execution is situate in a different 
District the Court which passed it shall send it to 
the District Court of the district in which the decree 


J-'ani Bhmhan y. Surendranath, (1921) 35 O.L.J. 9=64 1.0,25. 
Kiinhamviad v. Kutty, (1888) 12 Mad 90; See also Vishnu v. Rama- 
chandra^ (1886) 11 Bom. 130; Daji Himai v. Dhirajvamy (1887) 
12 Bom. 18. 

1. See Vol. I, Chap. IV. For cases of transfer of territorial 
jurisdiction, see also Tarachand v. Ramnathy (1906) 4 O.L.J. 473 : 
Firm oj Behari Lai \ Official Receiver, Lahore, (1924J78I.C. 
608 ; Manavikraman v. Ananthanxrayana, (1924) 46 M.L.J. 250=79 
I.C, 806; Muthnkarappa w. Panja Kavandant (1924) Mad. 32 ; 
Mi. Bibi Khodaijaiuly, Harihar, (1925) 4 Pat. 688. 



VOID AND VOIDABLE SALES 523 

is to be executed. Under Order 21 rule 7 the Court 
to which the decree is so sent shall cause such 
copies and certificates to be filed without any further 
proof of the decree or order for execution or of the 
copies thereof unless the Court, for any special 
reasons to be recorded under the hand of the Judge, 
require such proof. Under Order 21, rule 8, where 
such copies are so filed, the decree or order may, 
if the Court to which it is sent is a District Court be 
executed by such Court or be transferred for exe- 
cution to any subordinate Court of competent 
jurisdiction. 

A consideration of these provisions, shows that 
until the decree is received by the Court to which 
the order of transmission is made, that Court cannot 
receive an application for execution. In Shunt- 
toollah V. Gooroochurn,^ it was held under the 
provisions of section 235 of the C- P. Code of 1859, 
that “ an attachment of immoveable property by a 
Court other than that which passed the decree 
before the decree has been sent to it for execution 
vitiates the sale subsequently made of that property, 
as not being made in strict observance of the proce- 
dure prescribed by section 285 of Act VIII of 
1859. ’ This is still good law. It cannot be said 
that the decision in Arimuthu Chetty v. Vaya- 
puri Pandaram,^ is intended to confer jurisdiction 
on the Court to which the decree has been ordered 
to be transferred, before the copy of decree has been 
received there. In a case where the decree is 
transmitted from one district to another, a sub- 
ordinate court of that District cannot acquire juris- 
diction, until the District Court of that District 

1. (18G7) 8 W. R. 310. 

2. (1910) 21 M.L.J. 505 {508) = 8 I.C. 852. 
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chooses to transmit the decree to che subordinate 
Court under Order 21, rule 8, for, under that rule 
the District Court has the option to execute it itself, 
or to send it to any other subordinate Court of 
competent jurisdiction in the district. So in cases 
in which the Court to which the decree is sought to 
be transmitted is situate in another District such 
Court cannot acquire jurisdiction except by an order 
of transfer by the District Court.' 

The Court to which the decree is transmitted 
must have jurisdiction to execute it.® After the 
transmission *of the decree to another Court for 
execution, the former Court ceases to have jurisdic- 
tion to execute it, until the copy of the decree is sent 
back to it under section 41 C- P. Code.® But this, 
it appears, does not take away the power of the 
original Court to order concurrent execution.^ After 
the issue of the certificate under section 41 and 
return of the decree, the Court to which the decree 
was transmitted loses jurisdiction.^ 

Under Order 21 rule 18, where applications 
are made to a Court for the execution of cross-decrees 
in separate suits for the payment of two sums of 
money |»assed between the same parties and capable 
of execution at the same time by such Court, then 
if the two sums are equal, satisfaction should be 

1. See Kunja Behari v. Tarapada Mitra, (1919) 49 I.C. 374. 

2. Kan Visvanaihan Chetty v. Murugappa Chetty, (1918) 33 
M.Tj.J. 750 = 43 I.C. 79 ; Amrit Lai v. Mmlidhar, (1923) 1 Pat. 651. 

3. Maharaja of Bobbili v. Narasaraju, (1916) 39 Mad. 640 
P.C. ; Jtuineudranath v. Kumar Jogeiidra, (1922) 2 Pat. 247. 

4. Saraswati Prasad v. People's Industrial Bank Ld., (1917) 
15 A L J. 532 = 39 I.C. 729. 

5. Shiam Lai v. Eoerpal, (1924) 22 A.L.J. 1039 ; Syed Md. 
Shakir v. Jugal Kishore^ (1924) 10 0. & A.L.R. 1277. 

6. This corresponls to S 246, OJd Code. See Vpl. I, 41-50 

270 . 
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entered on both the decrees ; and if the two sums 
are unequal, execution shall be taken out only for 
the difference. If however in contravention of the 
provisions of this rule, the Court allows execution to 
issue for the smaller sum and a sale is held, the 
sale is not void for want of jurisdiction. In Rewa 
Mahton V. Ramkishen^ the Privy Council said “not- 
withstanding anything in section 246 C. P. Code 
(now 0. 21. E. 18) the purchaser is not bound to 
inquire whether the judgment-debtor holds a cross- 
decree of higher amount against the decree-holder 
any more than he is to inquire, in an ordinary case, 
whether the decree, under which execution has 
issued has been satisfied or not. These questions 
fall within the jurisdiction of the Court issuing 
execution.” 


Under section 63,C.P. Code, where property not 
in the custody of any Court is under attachment in 
execution of decrees of more Courts than one, the 
Court which shall receive or realise such property 
shall be the Court of highest grade or where 
there is no difference in grade, the Court under 
whose decree the property was first attached. 
Under the corresponding section 285 of the C. P, 
Code of 1882 there was a difference of opinion on 
the nature of this rule, whether it was a rule of 
procedure only or whether it affected jurisdiction. 
The former view was held in Calcutta, Bombay and 
Madras and the latter in Allahabad.- Again if in 
the case of attachment of the same property by 
Courts of different grades, the property is sold by 


Sale uader 
attachment by 
two or more 
courts. 


1. (1887) 14 oal. 18 P.C; Smnu Pandaram v. Santhoji, (1902) 
2G Mad. 428. 

2. See page 416 supra. Oopi Chand v. Kasimunnessa^ (19C7) 
34 Gal. 836; Rayn Ndrair^ v. Mina Kocry (1897) 25 Cal. 4G. 
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both the Courts, and is purchased by two different 
persons, it was held in Calcutta^ that the purchase 
at the sale by the Court of the lower grade would 
be valid only if the purchaser and the Court had 
no notice of the attachment by the Court of the 
higher grade, but in Bombay and Madras^ it 
was held that notice to the inferior court of the 
attachment by the superior court was immaterial. 
In Ahdul Karim v. Thakurdaa^ it was said 
“ A distinction must be drawn between the acts of 
a Court done without jurisdiction or authority and 
those done in the irregular exercise of an admitted 
authority or jurisdiction. If an attachment in a 
higher Court deprives a Court of lower grade of 
jurisdiction to sell, the sale must be invalid, whether 
the lower Court knows of it or not. If the sale is 
held to be in such cases only irregular, the purchaser 
will take an indefeasible or a defeasible title accord- 
ing to whether he knows or does not know of the 
irregularity.” 

Under the C.P. Code, 1908, a new sub-section 
has been added “ nothing in this sub-section shall be 
deemed to invalidate any proceeding taken by a Court 
executing one of such decrees.” The result of this 
addition is to make the rule in sub-section (!) a rule 
of procedure only and the view that a sale by the 
Court of the lower grade is void under any circum- 
stances is no longer law.^ 

1. Bykant Nath v. Rajendro Narain^ (1886) 12 Cal, 333. 

2. Ahdul Karim y. Thakurdas^ Bom. 88; Patel v. 

'Baridas^ (1893) 13 Bom. 458 ; Kunhayan v. Ithukutti, (1899) 22 
Mad. 295 ; Himniat Singh v, Bhagwatt (1900) 13 C.P.L.R. 145. 

3. (1898) 22 Bom. 88. 

4. See page 416 supra ; Girischandra v. Sri Krishna -Dt’, 
(1924) 38 C. L. J. 266 = 75 I.C. 32 5 ; Narayanan v. Tawker, (1917) 

33 M.LiJ, 217=41 I.C. 612; on appeal from (1916) 32 I.C. 927. See 
also Vishnu v. Yusuff, (1925) 27 Bom. L.R. 963. 
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When property attached by a Court ot a higher 
grade is subsequently attached by a Court of a lower 
grade and is sold by the latter in execution of its 
decree the sale is now valid. "When subsequent to 
the sale by the District Munsiff, the holder of a 
decree in the Sub-Court applied for sale of the same 
property in execution of his decree, the former 
purchaser can under section 47 C.P- Code apply to 
the Sub-Court to stop the sale on the ground that 
the title to the property had passed to him and 
ceased to be in the judgment debtor.^ In such 
case it was held that the Subordinate Judge should 
not direct the Munsiff to transmit the proceeds 
to his Court, but should move the District Judge 
to have the proceeds so transferred and the sale 
proceeds should then be rateably distributed under 
Section 73 C.P. Code.^ 

But in spite of the absence of any reservation 
in this new sub-section,^ the Madras High Court 
appears to cling to a limitation of notice and good 
faith. In Suhhiah v. Muthichitmarasamia* it was 
held that when property was attached in execution 
of the decrees of two separate Courts, a sale by the 
Court of lower jurisdiction was irregular but not in- 

1. v. Appavoo, (1924) Mad. 889 = 47 M.L.J. 720, 
(On such an application it is open to the Court to inquire whether the 
decree of the District Munsiff was vitiated bv fraud or on any other 
ground). 

2. Nilhantha Rai v. Gosto Behari^ (1919) 46 Cal. 64; Rauiluiri 
Lai V. Nathu Ram, (1921) 6 Pat. L.J. 332 = 62 l.C. 33; Deekappa v. 
Chanbasappa, (1925) 27 Bom. L. R. 917 ; See also Bijhant v. 
Rakndro mrain, (1886) 12 Cal. 333; Patel v. Baridas, (1894) 18 
Bom. 458. 

3. See Sriii,ivasa v. Appavoo, (1924) Mad. 889 = 47 M.L.J. 720. 

4. (1916) 32 l.C, 41 [following Abdul Karim v. ThakurdaSt 
(1898) 22 Bora. 38] . See also Peetiyakkal Vattaka v. Marakkara- 
kath Ahammad, (1914) 25 I. G. 906. 
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valid, and a purchaser would take an indefeasible or 
a defeasible title according to whether he did or did 
not know of the irregularity ; the burden of proof 
is upon the purchaser to show that he made the 
purchase bona fide and without notice of the pre- 
existing attachment ; in order to determine whether 
a purchaser had notice or not the test to be applied 
is, whether he acted in good faith without being 
aware, whether by direct and formal notice or other- 
wise that his title was liable to be questioned by 
reason of the superior Court’s attachment. In 
Narayanan v. Tawker^^ it was also expressly said 
that mere notice to the Court which ordered the sale 
cannot oust the jurisdiction. 


If a decree in favour of a judgment-debtor is 
attached in execution of a decree against him the 
Court ought, under 0. 21, E. 53, C.P.C., to proceed 
to execute the attached decree and apply the net 
proceeds in satisfaction of the decree sought to be 
executed. The Court has no power to sell the 
attached decree and such a sale is invalid.^ 

When the Collector to whom the decree was 
transferred for execution was only empowered to 
sell that property which the Court ordered him to 
sell, and the collector sold the same in excess of 
what was saleable under the decree, the sale was 
held to be ultra vires.^ 


In some cases it is stated as a general rule that 
a sale made under a decree in equity must pursue 


1. (1916) 3‘i I.O. 927 (where there is a learned discussion on the 
mode of setting aside the sale) affirmed (1917) 41 I C. 612. 

2. VithaUas PfdbhtL V. Sufrayya 'Manjappa^ Ab Bom. 

348. 


3. Nazar AH v. Eedarnath^ (1897) 19 All. 308. 
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the directions therein contained, and thafra material 
departure from such directions in the conduct of the 
sale renders it void. However, before this rule can 
be invoked, on principle and authority, the departure 
must be of a very material character and of such 
nature that it is not cured by the order of confirma- 
tion which was entered in due form by the court 
having authority to enter it. Unless the departure 
involves a matter of important materiality within 
the category of defects which are not adjudicated 
and cured by the order of confirmation properly en- 
tered upon the report of the sale, a departure from 
the order or decree of sale does not produce a fatal 
infirmity in the sale, and therefore does not expose 
it to impeachment in a collateral proceeding. And 
even in case of a material departure, if it is such a 
departure as might have been originally incorporated 
in the decree, the defect is cured by the order of 
confirmation.”^ 

“Notwithstanding a valid decree or order of sale 
has been made authorizing the sale of certain lands 
therein designated and belonging to the decedent, if 
the administrator advertises and sells land not eru- 
braced in the order of sale, the proceedings are 
obviously without authority and absolutely void as to 
the land not included in the order or license. That 
the order was modified subsequent to the sale is of 
no avail. The defect is a fatal jurisdictional infir- 
mity incapable of being cured by confirmation by 
the court. 


1 he writ of execution is issued upon a judgment 
or decree for the purpose of enforcing it, and is the 
final process in the suit, being an autborit}’ emanat- 


Wrifc must be 

in accordance 

with law. 


1. ICr.EHEii on Void Sales, 244-5. 

2. Ibid. 312. 

U— 67 



Writ must be 
in force. 
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ing from the commonwe.iifch- Accordingly, to be 
etfective it is indispensable that it contains the 
descfiption of a judgment and disclosing upon its 
face the authority for its issuance. Consequently it 
is essential that it purports to emanate from conape- 

is a paramount requisite that 
there be no substantial defects in the form of the 
writ, and it must embody a direction to the officer 
who receives it for execution to proceed to obtain 
satisfaction of the judgment upon which it is found- 
ed. Therefore, it is a general rule that conformance 
to the judgment is imperative, and a material 
variance therefrom vitiates the writ. While the 
principle is susceptible of comprehension without 
difficulty, its application is environed with intermi- 
nable perplexities and enveloped with a bewildering 
conflict of judicial enunciations. Error or omissions 
of merely formal parts of a writ will not render it 
voidable for this reason. So it has been held that a 
misdescription by way of a recital of a judgment in 
an excessive amount is equivalent to the case of no 
judgment, the variance being considered material 
and fatal to the writ, while on the other hand a 
similar defect is considered nothing but a mere irre- 
gularity, not of sufficient gravity to destroy the 
identification of the judgment, and the writ is void- 
able only in consequence thereof.”^ 

“That the sale must be made under authority 
both valid and subsisting is elementary ; consequent- 
Iv. if the sale, is made under an execution or other 
authority which was once sufficient, but which 
through lapse of time has lost its efficacy, the sale 
can be considered in no other light than that it was 
made without authority and is void- Accordingly, 


1 . Kleber og Void Sales, 250. See page 48 supra. 
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after its return day, the execution is oijicto, 
whether it has been returned or is still in the hands 
of the officer, and after it has thus expired by its 
own limitations, it furnishes not the least pretence 
of power to the officer to make a levy and sale 
thereunder. A levy of an execution made subsecpient 
to the expiration of the active energy of the wnr, is 
an absolute nullity, and the sale thereunder is void. 
But a sale made subsequent to the expiration of the 
active energy of the writ is valid provided, however, 
that the levy was effectuated prior to such time.”^ 
“In Michigan and North Carolina it is held an 
execution issued upon a judgment liai re 1 by the 
lapse of lime is insufficient to confer any right to sell, 
and consequently a sale thereunder is wholly in- 
effectual to pass title to the property : but if the writ 
is issued before the bar of the statute has become 

complete the sale may be made thereafter and a 
* ^ 

good title acquired by the proceedings of sale 

“In the absence of a disqualification to act, all 
sales under execution must be made l)v the sheriff 
or constable, to whom the same is legally and pro- 
perly directed, and when the writ is directed to the 
sheriff generally as such, by a duly appointed deputy 
acting for and in the name of the principal officer in 
this regard. As a general rule the writ confers no 
authority upon any other officer except the one to 
whom it is directed. So strict is this rule enforced 
requiring the writ to be executed by the officer to 
whom it is directed, that a sale made under it by 
one other than the proper officer to whom it was 
directed, but by one to whom it might have been 
addressed, is without any validity. 

1. Kleber oa Void Sale:^, 281. 

2. Ibid. 282. 

3. Ibid. 276. 
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Sale under 
Oudh Laws 
Act. 


Sale for 
court-fees 
not due. 


The Court; has no jurisdiction to sell land in 
contravention of the terms of S. 20, Oudh Laws 

Act (XVIII of 1876) and if it does so the purchaser 
acquires no title. ^ 

A sale held for court-fees wrongly believed to 

be due to the Crown, while they were not actually 

so due, is invalid and the order for such sale is 
ultra vires? 

In Ragho Prasad v. Mewa Lai? the respondents 
obtained a decree for sale on their mortgage on the 
17th of December 1895. Pending execution the wife 
of the mortgagor brought a suit in forma pauperis 
against her husband and his mortgagees for dower, 
alleging that it was a charge on the mortgaged pro- 
perty in priority to the mortgage lien. It was found 
that the dower debt was not charged on the property, 
and on the 11th of May 1897 her suit was dismissed 
as against the mortgagees, and a money decree 
passed against her husband alone ; and under section 
411 of the Civil Procedure Code (XIV of 1882) the 
amount of the court-fees due to Government was 
made a first charge on the amount decreed. Not- 
withstanding that the decree expressly dismissed the 
suit as against the mortgaged property, the Collector, 
in order to recover the court-fees in the pauper suit 
brought it to sale, on the 22nd of July 1899, in 
execution of the decree of the 11th May 1897 and 
recovered just enough to satisfy them. On the 
application of the respondents the civil Court 
directed that the property should be again put up 

1. Sheikh Abdul Ohafar v. Raghubar Singh, (l90o) 8 O.C. 
i09. Seo also Fatinatnl Kubra v. Achchi Bogam, (191-3) 36 All. 

33; Dulip Narain v. L'annaoti Bibi, (1919) 42 All. 58. 

2. Balwant Rao v. Muhaimnad, (1893) 15 All. 321. 

3. (1912) 31 All. 223. 
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for sale in execution of the respondent’s decree of 
the 17th of December 189;^ and on the 20th of 
September 1902 it was purchased at that sale by 
the respondents who got formal possession. The 
purchaser under the decree of the 11th of May 
1897, now represented by the appellants, had, 
however, then obtained possession, and there was a 
contest for mutation of names which resulted in the 
revenue Courts upholding the right of priority of 
the Government for the court-fees and the posses- 
sion of the appellants. It was held in a suit in the 
civil Court by the respondents to enforce their 
priority and for possession, that the decree of the 
11th of May 1897 did not create, nor purport to 
create any charge on the mortgaged property and 
that the sale under it of the 22nd of July 1899, 
being a sale of the property of the defendant in the 
suit for dower to satisfy a debt of the plaintiff in that 

suit, was without jurisdiction, and passed no title to 
the purchaser. 

In Ihakur But ruho, v- Hbdu Ravi J^IarwaTi^^ 
certain property to be sold under a decree was 
described in the schedule to the application for 
execution and in the proclamation of sale as a six- 
anna share of a mahal subject to an existing 
mortgage , and after the sale had been confirmed 
the auction-purchasers applied for a certificate of 
sale, and, alleging that a mistake had been made in 
the schedule by the omission of the word “not,” 
asked to have the purchased property declared in 
the certificate to be a six-anna share of the mahal 
not encumbered by the mortgage. The alleged 
mistake was stated to have been corrected before 
the sale by an advertisement in the Calcutta Gazette. 


1. (1914) 41 Cal. 590 (P.C.) 
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The Subordinate Judge granted a certificate of sale 
in that form, and his order was upheld by the High 
Court. It was said (reversing those decisions), that 
“ what is sold at a judicial sale can be nothing but 
the property attached, which in this case was the 
property described in the schedule in the execution 
proceedings. It was not a case of misdescription 
which might have been treated as an irregularity. 
Identity and not description had here to be dealt 
with. An existing property was accurately de- 
scribed in the schedule and the order of the Subordi- 
nate Judge granted a sale certificate which stated 
that another and a different property had been 
purchased at the judicial sale. If by mistake the 
wrong property was attached and sold, the only 
course was for the decree-holders to commence the 
execution proceedings over again. The advertise- 
ment in the Gazette purporting to correct the 
alleged mistake could not validate a sale of property 
which was not that to which the attachment related. 
The order of the Subordinate Judge was made 
without jurisdiction as there was no power to sell 
in the judicial proceedings the property which the 
certificate of sale declared had been purchased and 
their Lordships set aside the order confirming the 
sale together with the sale certificate granted there- 
under.” 

Where a person bids for the right to sell toddy 
in certain places and his bid is accepted, but he 
fails to make payment according to notification and 
Government resells the right at a loss, the sum 
recoverable from the renter to make good the loss 
to Government by the resale cannot be treated as 
revenue, and a sale of his property under the 
provisions of Act II of 1864 is ultT(^ viTes and when 
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the property is sold and the purchaser put in 
possession, a suit by the renter to recover possession 
of the property is not affected by section 59 of 
Act II of 1864, but may be instituted within twelve 
years under the Indian Limitation Act.^ 

A sale held after an order of postponement is a Sale after 
nullity, though the officer conducting the sale was ^ 
not aware of it.- On an order for stay of execution 
made by an appellate Court, the lower Court ceases 
to be capable of further action in those proceedings 
and a sale notwithstanding such stay is void for 
want of jurisdiction-^ Where the order staying the 
sale is subsequently set aside on tbe ground of fraud, 
the effect is as if the order had never l)een made, so 
that a sale held during the existence of the order is 
valid and cannot be set aside/ When by an order 
of Court certain property which had been ordered 
to be put up for sale in execution was released from 
attachment but before the order could reach the 
officer holding the sale the sale had been concluded 
the sale was invalid.^ 

1. Hatnan v. Oiandan^ (1S91) 15 ^lad. 219. See also Ro-nian 
Naidu V. Bhassoori Sanya^i, (1903) 26 Ma3. G38. 

2. Santl ilw Vmrao-nnuissa, ^1SS9) 12 All. 96; Brahm Singh 
v,Bhandn, (1921) 19 A.L.J. 225 = 62 1 C GST; Ratan Singh v. 

Dular Singh, (1906) 9 O.C. 289, 

3. Hukumchand v. Kantaianand, (1905) 33 Cal. 927 ; Rinncf 
nathan y. Arttn/Lchellam, (1913) 38 Ma-l. 766; Brahm Singh v. 

Bhandu, (1921) 19 A.L.T. 225=62 I.C. 697. See also Venkata- 
ohalapati v. Kamesvaranima, (1917) 41 Mad. 151 P.B. ; Sinnappan 
V. Arunaohallam, (1919) 42 Mad. 844 P.B.; ^onidh Singh v. Sought 
Koocr. (1872) 4 N.W.P. 135; Maiiha Singh y. Jhow La?, (1974) 

6 N.W.P. 354; Mia.n Jan v. Man Singh, (1880) 2 All. GS6-,Ganga 
Pershady.Oopal, (1885) 11 Cal. 136 P.C. For a fall discassion, 
see Vol. I. 346-8. For a case of injunction, see Maharaj BaUadur 

V. A, H, Forbes, (1923) 1 Pat. 662. 

4. Ganges Flour Mills Co. Ltd. y. Shadi Ram, (1918) 16 

A.L.J. 46=43 I.C, 656. 
bfi 5. Jiimal v. Zutnbcrlal, (1925) Nag. 60=84 1 C. 471. 

eti 


536 


THE LAW OF EXECUTION 


Sale after 
satisfaction. 


If the whole amount due under a decree is paid 
into Court, the decree becomes satisfied without any 
formal order of the Court recording satisfaction. When 
a decree has been so satisfied or is in fact satisfied 
by payment out of Court (and such payment is certi- 
fied to Court), the Court has no more jurisdiction to 
order the sale of the property in execution of that 
decree than it would have had to order the sale of 
the property of a person totally unconnected with 
suit and such a sale is void for want of jurisdiction 
and can be set aside by an application under section 

47 ."^ 


“ Payment, as a necessary consequence, destroys 
the vitality of the judgment, for it has then per- 
formed its functions — satisfied its purpose. When 
once paid it is thereafter a mere nullity, because its 
efficacy has expired- Pursuant to the suggestion 
of reason, and the vast preponderating current of 
judicial authority, when a judgment or decree has 
been satisfied by payment of the amount thereof, or 
by other appropriate means, it is unconditionally 
void, as well as every act thernafter performed 
under it. It is a self-evident truth that the judg- 
ment is the exclusive foundation of the officer’s 
authority to sell and convey the defendant’s property, 
and as an inevitable consequence resultant from the 
incident of payment or satisfaction, the power of 
the sheriff is terminated, and his acts must be 

1. See Vol. I, y70 ; Jandkdhari Lai x.Qossain Lol^ (1909) 
37 Cal, 107 ; Baui Gofal v. Rajan Sadagar, (1907) 6 C.L.J. 43 : 
Chunni V . LalaratUy (1893) IG All. 5; Balivant Raox, Muham- 
mad Hussain, (1892) 15 All. 324 ; Bulcha^ul v. Zinatunnissa, 
(1881) A.W.N. 106 : Maung Po v. Annamalay, (1911) 4 Bur. 
L. T. 12 = 9 1,0.462; Kastiiri v. Arunachalavi, (1916) M.W.N. 
195 = 34 I.C. 350, See also Sangam Ram v. Sheobari Bhagat, (1880) 

3 All. 112 ; Surendranath v. Bola Ram, (1918) 45 I.C. 699. 
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nullities if done under it, because there is no 
foundation for them, and no right or title can be 
acquired under them to the property ostensibly sold. 
The purchaser at an execution sale can be the 
recipient of no higher rights than are actually 
conferred upon him by the judgment, and as this 
has been perpetually terminated by reason of its 
satisfaction, the sale under execution issued upon it, 
is absolutely void, as to every one purchasing there- 
under whether bona fide even in the absence of a 
cancellation of the record of judgment. The 
docket of the judgment is a requisite intended 
to serve the dual purpose of protecting pur- 
chasers from the judgment-debtor and for the 
judgment-creditor’s convenience and benefit, but 
not for the protection of the purchaser under 
the judgment* Manifestly, the only purpose of an 
execution is for the enforcement of what may be 
payable upon the judgment, which is simply nothing 
if the same has been satisfied by payment. The 
good faith with which the purchaser bought is a 
matter of inconsequential consideration, if the judg- 
ment was in fact satisfied |:rior to the sale, however 
harsh this rule may seem* If perchance he has been 
misled, the dei)tor who has performed all the law 
requires of him, should noc be compelled to suffer 
in order to obviate his misfortunes, for usually the 
court has ample power to afford him relief. But if 
not, then there is no principle of law by which the 
burden of his error can be thrown upon the debtor 
who is equally as innocent and free from fault as 
the purchaser. 

‘‘And even if no formal entry of the satisfaction 
is made, the payment of the judgment terminates 

the lien, for to hold otherwise would be an inexcus- 

11-68 
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able and renseless sacrifice of substance to form and 
shadow, and repugnant to the modern progressive 
spirit and policy of the law. Hence an execution 
defendant whose land has been levied upon and sold 
under a satisfied judgment, though satisfaction is 
not shown by the record, may either treat the sale 
as void, or he may waive such invalidity and institute 
a suit at law against the execution creditor to re* 
cover from him the value of the premises. Conse- 
quently, if after the payment of the purchase money 
and before the execution of the deed, the sheriff 
becomes apprised of the payment of the judgment, 
notifies the purchaser thereof and tenders back the 
purchase money, the deed made by him to such 
purchaser, who refuses to accept his money from • 
the officer is absolutely void. Such a purchaser can 
in no way be considered innocent. The authorities 
are harmonious at least to the extent that if the 
judgment is in fact satisfied, a subsequent sale there- 
under to anyone having either actual or constructive 
notice thereof, is void and passes no title, for such 
a purchaser can then not be said to be an innocent 
or hona fide purchaser.**^ 

Under section 10 of the Public Demands 
Recovery Act {Bengal Act I of 1895), the service of 
notice is a condition precedent to the validity of a 
sale of immoveable property in execution of the 
certificate and a sale held without such notice is a 
nullity. ■ It the sum has been deposited in the 
treasury, and the officer overlooked it and issued 
notice and sold the property, the sale is without 
jurisdiction ^ 

1. Klkber on Void Sales, 270-2. 

2. Puma Chandra v. DinabandhUj (1907) 34 Cal. 811 ; Bepin 
Behari v. Shashi Bhushan, (1914) 18 C.L.J. 628 = 22 I.C. 95; 
Nilkanta'idarain y. Brajaknmart {i92b) 3 Pat. L.R. 37. The suit 
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When the transferee of a decree applies for 
execution, notice must go to the transferror and the oc. 21 . r. 16 . 
judgment-debtor. The provisions of this rule (Order 
21 rule 10) are mandatory and non-compliance 
makes all subsequent proceedings void-^ 


(1) Where an application for execution is 
made (a) more than one year after the date of the 
decree, or (b) against the legal representative of a 
party to the decree, the Court executing the decree 
shall issue a notice to the person against whom 
execution is applied for requiring him to show cause 
on a date be fixed, why the decree should not be 


Sale without 
notice under 
Or. 21, r. 22, 


executed against him : 


Provided that no such notice shall be necessary 
in consequence of more than one year having 
elapsed between the date, of the decree and the 
application for execution if the application is made 
within one year from the date of the last order 
against the party against whom execution is applied 
for, made on any previous application for execution 
or in consequence of the application being made 
against the legal representative of the judgment- 
debtor, if upon a previous application for execution 
against the same person the Court has ordered 
execution to issue against him. 

must be valued on the value of the whole property sold, Pran Krishna 
y.NUya Gopal, (1924) 50 Cal. 892. I o such case Art. 12 of the 
Ind. Limitation Act is not applicable. Such a suit is not maintainable 
after grant of the sale certificate, Sheorntton v. Net Lolly (1902) 30 
Cal. I ; Bhawani Kocr v. Afzal Husain, (1907) 34 Cal. 381. Such 
a suit is not barred by S. 47 or Or. 91 r. 90, C.P. Code; Bani Tarrich 
v,DilwarAliy (1901) 29 Cal. 73 P.B ; GiVis/i Chandra v . GoJavi 
Karim, (1906) 33 Cal. 451. Sec the amendment of the Act, by Act I 
of 1897 which changed the law-: Hari Charan w Chandra Kumar, 
(1907) 34 Cal. 737. 

1. C.P.C.. O. 21, r. 16. Vol. I. 531-2, where all the cases are 
cited ; Aft. Bhagvoanta Koer v. Kamir Ahmed Khan, (1924) 3 
Pat. 596. 
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(2) Nothing in the foregoing sub-rule shall be 
deemed to preclude the Court from issuing any 
process in execution of a decree without issuing 
the notice thereby prescribed, if, for reasons to be 
recorded, it considers that the issue of such notice 

I 

would cause unreasonable delay or would defeat the 
ends of justice.’^ ^ 

A mere issue of notice is not sufficient, but it 
must be served in the manner recognised by law*^ 

‘'Pursuant to a decided preponderance of judicial 
authority, based upon reason and principle, execu- 
tions issued upon dormant judgments, are merely 
irregular and the sale and resultant title are but 
voidable at the instance of the execution defendant, 
and invulnerable upon collateral attack. But the 
weight of authority is that such irregularity is insuffi- 
cient to vitiate the sale, which being once consum- 
mated, can only be questioned by a direct proceeding 
in equity instituted for that purpose, upon equitable 
grounds for relief. The fact that the period designa- 
ted in the statute has expired, will not satisfy 
the judgment, raising at best but a mere presumption 
of satisfaction. The philosophy of invoking the writ 
oi scire facias, or where this has been abrogated, 
then by some other appropriate proceeding sub- 
stituted therefor, is to extend an opportunity to 
the debtor showing that the presumption is in fact 
true- Under the common law rule as well as under 
statutes, where revivor is provided for, the power 
to issue the writ is not absolutely abolished by the 
bar of the statute of limitations, and for this reason, 
courts have held that when the writ has issued when 

1. C. P. C., 0. ai, r. 22 ( = 01d Code, S. 2^8). See page 10 
snyra* 

2, Guriidas Biswas v. Thakamani, (1921) 25 C, W. N, 972^ 
64 I.C. 476*; Anandravi v, Nityanaiidat (1916) 32 I.G. 744. 
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the statute has run. and without revivor, it is not 


void but merely erroneous, and according to the 
general rule respecting irregularities, the writ is 
effective and must be obeyed, until properly vacated. 
A sale under it conveys a good title to the purchaser 


as against the debtor and subsequent judgment 
creditors. Because the writ of execution thus issued 
is irregular, and voidable, it may be quashed upon 
seasonably interposed motion to that etiect on the 
part of the defendant, to whom alone the right to 
urge this objection is extended, unless third persons 
have acquired rights in the property during the 
interim between the time the judgment became 
dormant and the issuance of the execution, who 
stand in a position to urge a similar objection, as a 
matter of necessity; but not third persons having 
acquired rights subsequent to the issuance of the 
writ and subject to its lien. It will be seen that 
under the current of authority in America an execu- 


tion purchaser under a writ f.iunded upon a dormant 
judgment is not without protection As to him the 
proceedings are considered valid, unless the defen- 
dant utilizes the opportunity aftorded him by inter- 
posing bis motion to quash the writ within a 
resonable time, and failing to avail himself of this 
jjL’ivilege promptly, the irregularity will be considered 
waived, and the proceedings unimpeachable there- 
after, because of the debtor^s own laches. Obviously, 
in accordance with the decided preponderance of 
authority, holding the writ voidable only, it is 
immaterial as to the validity of the proceedings of 
sale and resultant title, whether the judgment 
creditor or a third person becomes the purchaser, if 
no objections ate made because the execution issued 
on a dormant judgment. Yet contention is not 
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wanting to the effect that, as the plaintiff is charge- 
able as a matter of law with notice of all irre- 
gularities, if he purchases, the sale is void and no 
title passes to him.^ 

The consequence of the neglect to issue a notice 
under this rule was held to be fatal to the legality 
of all further proceedings. The issuing of the notice 
is a condition precedent to the execution of the 
decree and until notice is issued, the court has no 
jurisdiction to order a warrant for the execution of 
the decree and a sale held in pursuance of such 
warrant would be void^ ah initio as being held under 
a warrant for execution irregularly and illegally 
granted against a person, — -judgment-debtor or his 
legal representative, — who had no opportunity of 
showing cause why it should be issued, whether the 
purchaser at the sale is the decree-holder'^ or a 
third person,'^ and whether the property is immove- 
able or moveable.^ 

1. Klebeb on Void Sales, 266-9. 

2. Qoi)al Ghuudcr v. Quna^oni Dasi, (1892) 20 Cal. 370 ; 

Mitza Mahomed v. Widow oj Balmukund, (187GJ 3 I. A. 241 ; Sh«o 
Prasad v. Hira Lai (1890) 12 All. 440. Ramasami v, Bhaoirathi, 
(1883) 6 Mad. 180 ; See Parashram v. Bahnukuad, (1908) 32 Bom. 
572 (notice to judgment*debtoir after one year Maharaj Bahadur Siugh 
V. hidar Chand, (1917) 26 O.h.J. 130=41 I. G. 853; Bepin 
Behariw. Kanti Chandra 16 h C. 715 ; Ram Kinkar y. 

Sthithiram, (1918)27 C. L. J. 528=46 1.0.221; Gurvdas Biswas 
V. Thakamani, (1921) 25 C.W.N. 972=64 l-C. 476 ; 8hyam Mandat 
V. Satitialh, (1916) 44 Cal. 964 ; Kasivisvanathan Cheity, v. Soma- 
sundaram Chetly, (1922) 45 Mad. 875 ; Maharaja Bahadur Singh 
V. Surcndra Narayaui (1916) 19 C.W.N. 152 = 28 I. C. 898. Bas 
Narayan Singh v. Mir Mahamad, (1921) 6 Pat L.J. 319= 61 I-C. 

823. 

3. Itnayn-iin'nissa v. Liokat Eussain, (1880) 3 All. 424 (426), 

4. Raviessurec Dasstc v. Doorga Dass, (1880) 6 Cal. 103; also 

Sahdeo v. Qhasiram, (1894) 21 Cal. 19(22). 

6 . See note (2); also Malhharjan v. Narahari, (1901) 25 Bom. 

337. 
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In Malkarian v. Nnrahari^ the notice under 
this rule was properly expressed but it was served 
on a person who, as it turned out subsequently, was 
not the proper representative. He objected that he 
was the representative, but the Court decided against 
him erroneously against his protest and proceeded 
with the execution- “ In doing so, the Court was 
exercising its jurisdiction. It made a sad mistake, 
it is true, but a Court has jurisdiction to decide 
wrong as well as right. If it decides wrong, the 
wronged partv can only take the course [)rescribed 
by law for setting matters right and if that course is 
not taken the decision however wrong cannot be 
disturbed. The real complaint here is that the 
execution Court construed the Code erroneously ; 
acting in its duty to make the estate of Nagoppa 
available for payment of his debt, it served with 
notice a person who did not legally represent the 
estate and on objection decided that he did represent 
it. But to treat such an error as destroying the 
jurisdiction of the Court is calculated to introduce 
great confusion into the administration of the law. 

* Their Lordships agree with the view of the learned 
Chief Justice that a purchaser cannot possibly judge 
of such matters, even if he knovvs the fact ; and 
that if he is to bo held bound to inquire into the 
accuracy of the Court’s conduct of its own business 
no purchaser at a court-sale would be safe. Stran- 
gers to a suit are justified in believing that the 
Court has done that which by the directions of the 
Code it ought to do.” Their lordships however said 
that the omission to serve the notice is a serious 
irregularity suUicient by itself to enable the plaintiff 
to vacate the sale but there may be defences to such 
a proceeding and justice cannot be done unless 
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Raghunath 
Das V. 
Sundar Das. 


those defences are examined by legal methods and 
held that the sale was only voidable and it was valid 
until set aside under Or. 21 rule 90 or by indepen- 
dent suit brought within a year as provided by — 
article 12 clause (a) of the Limitation Act.^ 

The decision in Malkarjun^s case was peculiarly 
interpreted by the Calcutta High Court- In a case 
where no notice under this rule had been served on 
the legal representative their Lordships refused to 
set aside the sale when the judgment-debtors tailed 
to prove that they have suffered any loss by the sale. 
They refused to follow the earlier decision,^ which 
said that for want of notice the sale was void and 
said that in Mallikarjan’s case the Privy Council 
held that to justify a Court in setting aside a sale on 
the ground of omission to serve notice under rule 22, 
it must be proved that such notice has resulted in 
substantial injury to the owner of the property 
sold.^ The view thus taken in Calcutta proceeds 
on a wrong appreciation of the decision in Mallikar- 
jun’s case and that it is so was clearly stated by the 
Judicial Committee in Raghunath Das Sundar Das- 
In this case, after the attachment of property the 
judgment-debtor became insolvent and his estate 
vested in the official assignee. A notice was served 
upon him to show cause why he should not be substi- 
tuted in the suit for the judgment-debtor. The official 
assignee did not appear. His name was brought on 

1. (1901) 25 Bom. 337 (347) on appeal from Erava v. 
SidramappUt (1897) 21 Bom. 424, explaining Bisvanta 2 >a v. Banu, 
(1885) 9 Bom. 8G ; see also Khiarajvial v. Daim, (1905) 32 Cal. 296 

P.C. 

2. Sahdeo Pandey v. Ghasiram, (1893) 21 Cal. 19. 

3. Rasaraj Kvnaiy. Prasanna Kumar Roy, (1913) 40 Cal. 45, 
see also Lcviiiia Ashton v. Madhabmoni Z)tisi,(19l0) llC.L.J. 489 = 

5 I.C. 390; Lahshmicharanscny. Sris Chandra Roy, (1911) 13 C.B.-J. 
162. ; Sham Sundar v. Jhumat, (1911) 20 C.L.J. 337=11 I.C. 893. 
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record and the sale completed in execution proceed- 
ings. In a siutby a purchaser at a later sale by the 
offiicial assignee for possession against the purchaser 
at court-auction, their Lordships said that the notice 
calling upon the official assignee to show cause why 
he should not be substituted for the judgment- 
debtor was not a proper notice and it ought to have 
called upon him to show cause why the decree should 
not be executed against him and referring to 
Malkarjuns case said : 

“ Their Lordships’ attention was called in this 
connection to the case of ^alkarjun v. ISarhari,^ 
but in their opinion there is nothing in that case 
which has any bearing upon the present appeal- As 
laid down in Gopal Chunder Chatterje v. Gxmamoni 
Dasi,^ a notice under section 24 B of the Code is 
necessary in order that the Court should obtain juris- 
diction to sell property by way of execution as 
against the legal representative of a deceased judg- 
ment-debtor. In the case of Malkarjun v. Narhari,^ 
such a notice had been served, and the Court bad 
determined, as it had power to do for the purpose of 
the execution proceedings, that the party served 
with the notice was in fact the legal representative. It 
had therefore jurisdiction to sell, though the decision 
as to who was the legal representative was errone- 
ous. There being jurisdiction to sell, and the 
purchasers having no notice of any irregularity, the 
sale held good unless or until it were set aside by 
appropriate proceedings for the purpose- The 
present case is of a wholly different character. No 
proper notice was served under the section, and the 
respondents had full notice of, and indeed were res- 

1 . (1900) 25 Bom. 337 P.C. 

2. (1892) 20 Cal. 870. 

n-69 


Shankar 
Daji V. 
Dattatraya 
Vinay<^k, 
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ponsible for, the irregularities of the procedure 
adopted.**-^ 

In Shankar Daji v. Dattatraya Vinayakj^ the 
decree-holder applied for execution after the death 
of the judgment-dehtor, bringing his brother's widow 
as legal representative; throughout that time the 
plaintiff knew that the debtor had bequeathed his 
estate to his mistress E. There was no inquiry as 
to who the real representative was, and the widow 
not appearing, the property was sold and purchased 
by the plaintiff from the auction-purchaser. In the 
meantime R obtained probate of the will and in a 
suit by the plaintiff for possession* it was held that 
the sale was void against her and in as much as the 
estate was not properly represented, her right to 
resist the suit was preserved. 

Macleod C. J. said: An execution-creditor seek- 
ing execution against the party can serve notice 
under rule 22 on a person intermeddling with the 
estate of the deceased and that would be service on 
the legal representative. It does not follow that he 
thereby secures himself against any objection that 
may be raised in the execution-proceedings which 
continue after the service of such notice. He is 
liable to be met with the objection afterwards, either 
that the person on whom notice was served was not 
as a matter of fact intermeddling with the estate, or 
that as a matter of fact there was a true legal repre- 
sentative in existence at the time. It cannot be that 
execution-proceedings can be good against the true 
legal representative without notice, merely by ser- 

1. (1914) i'2 Gal. 72 P.C. on apj)eal from (1912) 15 l.C. 2S8 ; 
Shyani Mandal v. Satinath Easier jec, (1.918) 44- Cal. 95 4 -; 

V. Sihiii Ram, (1918) 27 C.L.J. 528=^46 l.C. 221. 

2. (1921) 45 Bom. 1186. 
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ving notice upon some one, whom I may call quasi 

legal representative, on the ground that he was 
intermeddling.” 

It was considered in Madras that the addition Rajagoi^ala 
of sub-rule (2) to this rule in the C. P. Code of 1908 ^^manuja- 
made a change in the law and that under the charxar. 
present Code, an omission to issue notice would 
only be an irregularity. In Rajagopala Ayyar v. 
RamanujachaTiar ^ the question was referred to the 
Full Bench, “ Whether in a case where notice 
under Order XXI rule 22, has not been issued and 
the omission is due not to the fact that sub-rule (2) 
has been applied, but to the fact that notice was 
not asked for, a sale held in execution is void or 
merely voidable, as against the person to whom 
notice should have been, but was not issued ? The 
answer was that the sale was void> 

In SuTendranath v. BolaTam^ one of several Sure^\dra^%aili 
judgment-debtors died after their properties were 
duly attached in execution of an ex parte decree 
passed against them. The widow of the deceased 
judgment-debtor made an application for setting 
aside the ex parte decree, but this was dismissed 
for default* Thereafter the decree-holder, without 
making an application to execute the decree 
against the widow of the deceased judgment- 
de\)tor and without serving a notice on her under 
)’ul6 22, put up the attached properties to sale 
after due publication of sale processes and they 
were sold to a stranger to the decree on two 

3. Viswanathan Chettyv^ Soinasundaram Clietty^ (1922) 45 
Ma'l. 875; Doraiswami v, Cliidambarain, (1924) 47 Mad. 63; but 
contra Eagv.nathaswarmj v. Qopal i?ao, (1921) 41 M.L.J, 647. 

2, (1924) 47 Mad. 288 F.B. where all the previous cases are 
collected. 

3. (1918) 27 C. L. J. 628 = 45 l.C. 699, 
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Singh v. 
Dhobi Singh, 


Kaniz M^hdi 
V. Rasul Beg, 


successive days. An application made by all the 
judgment-debtors including the widow of the de- 
ceased judgment-debtor to set aside the sale was 
dismissed, and an appeal was preferred to the High 
Court by the judgment-debtors excepting the widow* 
It was held that as the widow of the judgment-debt- 
or was not a party to the appeal, the mere fact that 
the sale might have been capable of being avoided 
or void against the widow on account of the failure 
of the Court to issue a notice under rule 22, 
could not affect the sale as against the other 
judgment-debtors? more especially when the appeal 
was preferred only on their behalf and the widow 
was satisfied with the judgment of the lower Court, 
and that the interest of her husband was liable to 
be sold in execution of a decree according to which 
each of the judgment-debtors was liable to pay the 
whole decretal amount. 

In Mahadeo Singh v. Dhobi Singh,^ the Patna 
High Court held that “ the object _ of the rule is 
merely to protect the judgment-debtor or his legal 
representative from being lulled into a sense of secu- 
rity by the decree-holder’s delay in executing his 
decree ; but once the original decree has been put 
into execution and a notice has been served under 
rule 22 indicating his intention to proceed to execu- 
tion, it does not seem that it is contemplated by rule 
22 that a fresh notice must be served for every 
execution application made more than one year 
after the last order against the judgment-debtor.” 

In Kaniz Mehdi Begum v. Rasul Beg^ it was 
held by the Judicial Commissioner of Oudh that the 
omission to issue the notice, in the case of a decree 

1. (19‘J3) 2 Pat. 916. 

2. (1918) 5 O.L.J. 651 = 48 I.C, 39. 
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for sale on a mortgage, did not make the sale void, 
as in the case of a money decree- It was said, 

“ There is a broad distinction to be drawn between 
a sale under a mortgage decree and an attachment 
and sale under a simple money decree. A mortgage 
decree directs the sale of the particular property 
described in it and the jurisdiction to sell is derived 
from the decree itself. On the other hand, a simple 
money decree confers in itself no jurisdiction to sell 
any property whatever. A valid attachment is 
necessary before the Court can acquire such power. 

If therefore attachment is made without the neces- 
sary notice being given to the judgment-debtor to 
show cause against it, this is sufficient to invalidate 
the subsequent sale. But in the case of a mortgage 
decree which expressly directs the sale of the 
property, the omission to issue notice, unless it can 
be shown that the judgment-debtors were prejudiced 
by it, may be no more than an irregularity which 
might have entitled the judgment-debtors to apply 
to set aside under section 311 of the Code of 188*2.” 

If there is a subsisting attachment and a sale is 
made under it on an application made more than a 
year from the date of the decree, without notice 
being issued, the sale is not without jurisdiction but 
merely irregular and liable to be set aside under 
Order 21, rule 90.' 

Opinion in America is divided on the question Sale without 
whether sales in the absence of levies are only 
irregular or totally void- The need for levy can 
arise only in the execution of decree for money, for 
“in every case in which from the entry of a judgment 
it follows that specific reil property may be sold for 

1. Vuppu Seetharamnyyiz v. Oopal<ikrish'i<irnma^ (1919) 43 
Mad. 57. 
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its satisfaction and in which the writ issued is either 
in express terms or in legal effect a special execution 
authorising the sale of specific real property, either 
because the judgment expressly directed such sale 
or because by reason of a pre-existing attachment 
such property has been impressed with the lien for 
the satisfaction of the judgment there can be no 
necessity for any purpose of any levy on such 
property under the writ of execution.”' 

According to the Allahabad High Court, a 
regularly perfected attachment is an essential prelimi- 
nary to sales in execution of simple money decrees 
and when there has been no such attachment, any 
sale that may have taken place* is not, simply 
voidable,^ but de facto void and may be set aside 
without any inquiry as to substantial injury being 
sustained by the judgment- debtor.® In a later case 
however, the same Court changed its view and said 
that absence of attachment was no more than a 
material irregularity in publishing the sale and the 
sale held without it can be set aside only on proof 
of substantial injury caused thereby to the judgment- 
debtor.^ 

According to the High Courts of Calcutta, 
Patna, Madras and Rangoon, attachment is merely a 
measure for the protection of the decree-holder and 
the purchaser of the property and the absence of 
attachment is not, therefore, an objection which the 

1. Freeman on Void Judicial Sales, S. 104; Freeman on 
Executions, S. 280. 

2. Mahadeo v. Bholanath, (1882) 5 All, 86 P.B.; Fida Hussain 
V. Kutub, (1884) 7 All. 38 ; Lala Seva Bam v. Kashi Ram, (1890) 
P.R. 76. 

3. Ram Ckand v. Pitam Mai, (1883) 10 All. 506. 

4. Sheodhyan v. Bholanath, (1899) 21 All. 311; Petiara 
Shukul V. Baldeo Sahait (1912) 21 I. 0. 46. 
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judgnaent-debfcor is competent to raise, so that a 
sale in execution of a decree without an attachment 
made before, is not a nullity.^ According to the 
Bombay High Court a sale without an attachment 
is void ab initio ^ A similar view was taken in 
Calcutta in a later case in 1917.® 


It has been thought in Madras that a sale held, 
in pursuance of an attachment eftected during the 
life-time of the judgment-debtor and after his death, 
without bringing his legal representative on record 
is illegal and must be set aside; ^ a fortiori the 
absence of legal representative throughout execution 
proceedings in a case where the judgment-debtor is 
dead or is incapacitated at the date of the attach- 
ment must invalidate the sale-'^ 


A contrary view was held by the other High 
Courts that if a judgment-debtor died after attach- 
ment, a sale held without a legal representative on 
record was not invalid. 


1. Skaroda v. Wooma, (1867) 8 W.R. 9; Kishory v. Mahoyned^ 
(1890) 18 Gal. 188; Tasadtik v. Ahmeds (1894) 21 Cal. 66 P.C. , 
Tincouri v. Shib Cliandra, (1894) 21 Cal. 639 ; Sasirama v. 
Ueherban, (1911)13 O.L J. 243=9 1.C. 918; Tarahi'ith-v. Shyama- 
GJiaraHi (1918) 36 l.C. 292 ; Ramasami v. Bamasami^ (1906) 30 
Mad. 255 ; Adil Khan v. Mirza MohaniviOrd, (1910) 13 O.C. 43=5 
l.C. 798; Wazir Karain v. Bhikari Ram^ (1922) 2 Pat. 207; 
SJiankar Rao v. Mawk Rao, (1923) Nag. 18=68 I. C. 843 ; A/a Pwa 
V. Muhatnmad Tambi, (1923) 1 Rang. 533=77 I.G 368. 

2. Sarabii v. Kata Ragunath^ (1911) 36 Bom, 156. 

3. Panchanan v. Kunja Behari, (1917) 42 l.C. 259. See also 
Raja Tkakur Darhma v. Jiban Ra^n, (1914) 41 Cal. 590 P.C. 

4. Ramasami v. Bagirathi (1883) 6 Mad. 180 ; Krislinayya v. 
(/nttissn, (1891) 15 Mad. 399 ; Groucs v- Ad7?iinistrator'Onl,j (1898) 
22 Mad. 119. 

5. Narayana v. Kalyanasundaram^ (1895) 19 Mad. 219. 

6. Aba V. Dhoiidu, (1395) 19 Bom. 276; Eruva v. Sidraynappa^ 
(1895) 21 Bom. 434 ; Nett Ball v. Sheik, (1896) 23 Cal. 686 ; Shea 
Prasad v. Hira Lai, (1890) 12 All. 440 ; Abdur Rahman v. Shankar, 
(1895) 17 All. 162 ; Maharai Bahdar Singh v. Jaxoahir Bat, (1900) 


Death of 
judgment- 
debtor after 
attachment. 
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tse law of execution 


Change in the 
law. 


Sale under 
0. 21, r. 32. 


Bale without) 
notice under 
0. 21, r. 66. 


This difference of opinion was due to the 

interpretation of the words “fully executed” in 

section 234 of the old Code which said that “ where a 

judgment-debtor dies before the decree has been 

fully executed the holder of the decree may apply 

to the Court which passed it to execute the same 

against the legal representative.” While the Madras 

High Court thought that a decree was not fully 

executed until the property was sold, the other High 

Courts considered that an attachment was equivalent 

to full execution and that thereafter the property 

attached was in the hands of the law so that the death 

of the judgment-debtor did not cause the abatement 

of the attachment. Under the present Code) section 50 

substitutes the words 'fully satisfied* for the words 

^fully executed* of the old Code and therefore has 

sanctioned the view taken in Madras, with the 

result that a sale held after the death of the judg- 

^ • 

ment-dehtor and without a legal representative is a 
nullity. 


In the case of a sale of property under 
Order 21 rule 32. a subsisting attachment and the 
lapse of a year after attachment are indispensable 
conditions precedent to sale and a contraveution 
makes the sale void.^ 


Omission to give notice of sale under Order 21 
rule 66, is more than a mere irregularity and 
renders the sale void.^ 


20 A.W.N, 99 ; Dtdari v. Uohan Singh, (1881) 3 All. 759 : Stowell 
V. Ajitdhia Nath, (1884) 6 All. 255 ; Peari Lai Singh v. Chandt 
CJuiran Singh, (1907) 11 C.W.N. 163 ; Jagadish v. Bavia Sundara, 

(1919) 23 C.W.N. 608=51 I.C. 972. 

1. Badri Pershad y. Fakira, (1911) P.L.R, 170-10 I.C. 3 . 

2. Bamessfrri Dassee Durga Bass, (1881) 6 Cal. 103, 
0. B. M, Batnaetoamy Chetty v. Ma U Tha, (1917) 38 I.C. 98. 
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“ Manifestly the object of the statutory requisite 
for notice of the time and place of sale is to 
disseminate the intelligence of the occurrence of 
the sale so that a better price will be realized, as a 
spread of the knowledge of the sale produces 
competition thereat. The purpose of the notice is 
principally, then, to prevent a sacrifice of the 
debtor’s property. The notice of sale is almost a 
universal requisite in judicial and execution sales. 
In judicial sales the infirmity caused by a defective 
notice, or the entire omission of the notice, is cured 
by the subsequent confirmation, though if objection 
to the confirmation is made in time the court will 
unquestionably refuse to sanction it because of 
the defect ; and so long as there is a retention of 
jurisdiction in the court it will entertain a motion 
to vacate the sale for a want of notice or a radical 
defect in the same. Or in the exercise of its super- 
visory power the court may set the sale aside even 
when no objections are raised upon this ground. 
If fault cannot be imputed to the purchaser at an 
execution sate for having participated in occasioning 
it, the circumstance that there was a failure to 
publish the notice of sale required by statute will 
not defeat the sale, according to the great weight of 
judicial opinion in Auierica. Statutes prescribing 
notice of sale have generally been construed as of 
directory import, and a non-compliance therewith 
but an irregularity which, although amply grave to 
warrant the court in vacating the sale if moved to 
that effect in time, cannot affect the rights of 
innocent purchasers without notice, when assailed 
in a collateral proceeding. Pursuant to this rule an 
innocent vendee of the original purchaser having 
no notice of any irregularity will be protected in any 



564 


THE LAW OF EXEGUTTOE 


event, vs^hefcher relief is sought against him by 
motion in the original case, ‘or the jurisdiction of 
equity is invoked to accomplish the same purpose, 
though where the judgment creditor himself be- 
comes the purchaser his assignee is chargeable with 
notice, or where the attorney on record of the 
plaintiff becomes the purchaser he is chargeable 
with notice of irregularities, whether he has actual 
notice thereof or not. Even where notice of sale is 
not considered an indispensable requisite to a valid 
execution sale, yet, if such irregularity is the result 
of a fraudulent and collusive scheme concocted by 
the purchaser himself, or participated in by him, 
and the property was disposed of for a grossly 
inadequate price, the vendee and those purchasing 
from him with notice, as a necessary consequence, 
hold under an illegal and void sale for fraud which 
may be vacated by a proper proceeding for that 
purpose-^’^ 

A sale held at a time before the hour advertised 
for it is invalid. So it was where property adver- 
tised for sale at 11 A. M. was sold at 7 A.M.^ 

In Motahar Hossain v- Maharnmad Yahuh^ a 
sale in execution of a decree was proclaimed to take 
place on a certain dayj but as that day happened 
to be a holiday, the sale was not held. In the 
meantime a suit had been filed by the judgment- 
debtor’s sisters claiming the attached property and 

1. Kleber on Void Sales, 294-6. 

2. Chadami Lai v. Amir Beg, (1885) 7 All. 676 ; Bash Arutulla 
V. Uma Charun, (1889) 16 Cal. 794, See contra, Sit Pwan v. Ngtva 
Thain, (1907) 4 L.B R. 123 ; Sajdar AH v. Fassal, (1915)30 IC. 
524 ; Madho Lai v. JawaUr, (1910) P.R. 40=6 I.C. 713. See also 

Tasaiduk v. Aliened Husain (1893) 21 Cal. 66 P.C. 

3. (1935) 40 C.L. J. 311 = 84 I. 0. 700 See Bari Sadhan y. 

Shib Qopal, (1922) 35 C.L.J. 140 = 65 I.C. 746. 
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an application was made in that suit for an in- 
junction restraining the sale. The Court ordered 
the execution case and the application for injunc- 
tion to be put upon a certain date, and on that 
date the applicatit>n for injunction was refused and 
the property was sold. On the application hy the 
judgment-debtor to set aside the sale, the provisions 
of Order 21 rule 09, C. P. Code, with regard to the 
publication of the sale not having been followed, 
the sale was held to be a nullity. 

The Civil Procedure Code enacts that “where a 
mortgagee has obtained a decree for the paynient of 
money in satisfaction of a claim arising under the 
mortgage, he shall not be entitled to bring the 
mortgaged property to sale otherwise than by 
instituting a suit for sale in entorcement of the 
mortgage and he may institute such suit notwith- 
standing anything contained in Order 2 rule 2.”^ 
This rule replaced a similar provision of Section 99 
of the Transfer of Property Act 1882. In dealing 
with that section, a sale in contravention of 
this rule was held to be a nullity,^ and the 
purchaser acquired no title under it, to oust the 
mortgagor from possession,^ and when he did 
get possession, he was but a trespasser and bound 
to account for the profits of the property during 
the period of his possession.** But in Ashutosh 
V. Behari Lal/^ a contrary view was laid down. 

1. C. P. C., 0. 34, r. 14. Nothing in this sub-rule shall apply 
to any territories to which T.P. Act, 1882, has not been extended : Ibid 
sub-rule (2). 

2. Fij/nesiyara V. /JaiJaj/T/a, (1893) 16 Mad. 43G ; Shcodcniy. 
RaviSarant (1899) 26 Cal. 164 ; Sonu v. Behari, (1906) 33 Cal. 
283. 

3. Basiruddi v. Kailas, (1906) 33 Cal. 113. 

4. Shibdas v. Kalikumar , (1903) 30 Cal# 463, 

6. (1908) 35 Cal. 61 P. B. 


Sale contrary 
toO. 31, 
r. 14. 
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Mookerjee J. said An irregularity is a deviation 
from a rule of law which does not take away the 


foundation or authority for the proceeding or apply 


to its whole operationj whereas a nullity is a pro- 
ceeding that is taken without any foundation for it 
or is so essentially defective as to be of no avail or 
effect whatever, or is void and incapable of being 
validated* The application of this doctrine to an 
individual case may sometimes be attended with 
difficulty* But the safer rule to determine what is 
an irregularity and what is a nullity, is to see 
whether the party can waive the objection ; if he 
can waive iU it amounts to an irregularity; if he 
cannot, it is a nullity. When the object of the 
statute has been determined, if the statutory 
provision is not based on grounds of public policy 
and is intended only for the benefit of a particular 
person or class of persons, the conditions presented 
by the statute are not considered as indispensable, 
and may be waived. In this case the provision was 
one for the benefit of the person entitled to redeem 
the mortgaged property, and he may at his pleasure 
waive the right and a sale though held in contraven- 
tion of this rule is not void but voidable only at the 
option of the person affected by the irregularity.”^ 


But the question of setting aside the sale is one 
relating to execution and arising between the 


1 Mayan v. Pakuran, (1899) 22 Mad, 347 ; Ehirajtnal 
V. Daintt (1905) 32 Cal. 296 P. C.; M^ihamviad v. Dilsukh, (1905) 
27 All. 517 : Kishan Lai v. Umrao, (1908) 30 AH. 146; 
Lai Ba)Kuha- V. Abharan Singh, (1915) 37 All. 165 P'.B. (no objec- 
tion can be taken after confirmation) ; Sahadu v. D^vlya (1912) 14 
Bom. L. B. 254 — 14 I. C. 780 ; Eamakrishtha v . Pushapati Vijia- 
rama, (1912) 15 I.C. 589 , Mehr Baksh v. Saajhe Khan, (1916) P.R. 
18 = 33 1.0.802; Bhola Jha v. Kali Prasad (1916) 1 Pat. L. J. 
180=34 I. C. 288 ; Jdatayan v. Keshab (1918) 28 C. L. J, 151 = 46 
I. C. 493 ; Qamsh Narayan v. Gopal VisAut/, (1917) 41 Bom. 367. 
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parties to the suit wherein the sale took place and the 
sale must therefore be set aside not by a regular 
suit but by an application in execution proceeding 
under Section 47 of C.P. Code. ^ A right to set aside 
sale in contravention of this rule lasts for three 
years, after which period it ceases and there is no 
revival of it after it has once ceased to exist.^ 

Under Order 21 rule 84, C. P- Code, “ On 
every sale of immoveable property the person 
declared to be the purchaser shall pay immediately 
after such declaration a deposit of 25 per cent, on 
the amount of his purchase-money to the officer or 
other person conducting the sale, and, in default of 
such deposit, the property shall forthwith be 
resold/* According to the Allahabad High Court, 
by failing to deposit the 25 per cent, immediately 
the purchaser does not fulfil the indispensable 
conditions of law required by this rule and the 
result is that the sale is void ab initio and the 
Court cannot confirm it.^ 

1. Mayan Pakuran, (1899) 99 Wad. 347; Krusappay, 
Conimercial and Land Mortgage Bank Ld., (1899) 23 Mad. 377 ; 
Mnthu V, Karuppan, (1907) 30 Mad. 313 ; Sonu Singh v. Behari ; 
(1905) 33 Cal. 283 ; Ashutosh v. Behari Lah (1907) 35 Cal. 61 F. 

B. ; Gaya Prasad v. Randhir, (1906) 28 All. 681 ; Sailgrayn 
Pattria V. Murlidhar Pateria, (1896) 10 C. P. L. R. 21; Uttavi 
Chandra v. Raia Krishna, (1920) 47 Cal. 377, 

See also Baijnatk v. Sia Ram, (1915) 17 C. L. J. 267 = 18 I. C. 
900 P. B. 

lu Shao Narain v. Ram Jatany (1917) 2 Pat. L. J. 587= 41 I. 

C. 533 a suit to set aside the sale appears to have been conceded. This 

applies to transferees of money decrees; Chhagan v. Lakshman , (1907) 

31 Bom. 462 ; Sripal Singh v Gotiri Shankart (1908) 11 O.C. 
231. 

2. Prasad Das v. Jitu Sahn, (1920) Pat. 259. 

3. Intizam AH v. Narain Singh, (1883) 5 All. 316 ; Amir 
Begam v. B ink of Upper India, Ld., (1908) 30 All. 273. \lu Ahmed 
Baksh V. Lalta Prasad, (1905) 28 All. 238. a contrary view was 
taken and it was said that th.e decision in 6 All, 316 was obsolete 


Failure to 
deposit 26% 
on sale. 
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In Mohamed Ali v. Mahabir Prasad^, the 
Allahabad High Court held that in a case where a 
bidder intends to bid for a number of lots and is 
allowed by the sale-officer to deposit his one-fourth 
share of the purchase-money as soon as the sales 
have all been concluded, instead of at the conclusion 
of the bidding for each particular lot, though the 
sale-officer is guilty of an irregularity, it is for the 
judgment-debtor to show that the irregularity was 
material in that it caused him substantial loss and 
in the absence of such evidence the sale cannot be 
set aside.” 

But according to the other High Courts, the 
sale is valid, and the failure to deposit the fourth is 
a mere irregularity which will not be a ground to 
set the sale aside in the absence of proof of substan- 
tial injury.^ 

A distinction was expressed in Mahomed Ali 
Mia V. Kiberia Khatuv? : “There is one 
ground, however, on which the cases of Ahmad 
Baksh V Lalta ** and Bhim Singh v. Sarwan 
Singh, ^ can be distinguished. In both the cases, 
the money was paid though there was delay in 
payment. The fact that the money was not paid 

law]; Ali Mvkanwiad V. Ali Khcitium, (1916)2 0. L. J. 216=30 
I. C. 230. See also Shahzadi v. Ahmad AH, (1918) 21 0. C. 212= 

47 I. C. 993. 

1. (1916) 86 1. C. 411. 

2. Bhim v. Sarwan, (1889) 16 Cal. 33 ; Venkata v. Sama, 
(1891) 14 Mad. ; Inaitvllah v, Pvnjab National Bank Ld., 
(1929) 67 I. C. 427 ; Bamanchitty v. OlagnVVa, (1906) 3 L. B. R 
225 ; mvng Chit Blaing v A. R, M. CJu-tty Firm. (1924) 

Kang. 81. 

3. (1911) 16 C.W.N. 360=9 l.C. 66. See also Ali Muhammad 
ah Ehanum, (1916) 2 0. L. J. 216 = 30 I. C. 230. 

4. ' (1906) 28 All. 938. _ 

6. (l889)l&Cal. 33. 


V. 
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immediately, but was paid afterwards, may amount 
to only an irregularity in conducting the sale which 
can be inquired into only upon an application under 
sections 31 1 and 244. But in the present case, it has 


been found that the money was never paid at alb 
A Court can have no power to sell a property to a 
person who does not pay for the property and a 
sale so held may be treated as no sale at all under 


the Code.** 


“If the bidder at an execution or judicial sale 
bribes or induces another bidder thereat by a 
promise to pay him a sum of money, or other valu- 
able consideration, or agrees with him to divide the 
property with him if he refrain from further bidding, 
and by the employment of such means becomes 
himself the successful bidder for a sum less than 
would otherwise have been realized but for such 
fraudulent acts of the purchaser, such sale is fraud- 
ulent and void. No title will be acquired thereby, 
or by the deed executed in consummation thereof , as 
against all parties whose rights have been thus 
infringed upon by such deliberate fraudulent 
machinations. The owners of the land may recover 
the same from the purchaser in a proper action 
instituted for that purpose, and need not, as a pre- 
requisite to the prosecution of such suit, refund the 
purchase money paid by the fraudulent vendee 
even if it was used in the discharge of a mortgage 
or other 'liens or incumbrances upon the property, 
or in the satisfaction of the judgment lien upon 
which the sale is founded. Money expended by him 
upon the real property involved, or its title, need 
not be returned before commencing suit for recovery 
of the same. 


Fraud 

bidder. 


“ The prevention of bidding at compulsory sales 
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Sale to 
iocapacitated 

persODS. 


of good policy 
and as having a tendency to the encouragement of 
fraudulent and unfair dealings, enabling a bidder to 
gain thereby, but at the same time precluding a 
possibility of sustaining any loss. The doctrine that 
such a fraudulent purchaser is not entitled to have 
his money returned is not enforced in the nature of 
a punishment, nor upon a desire to aid the defrauded 
party because of the imposition and in disregard of 
the principles of equity, but rather upon the rule of 
law that by his wrongful acts with which the sale is 
environed, the purchaser has placed himself in a 
position where the court is powerless to extend its 
aid in affording him relief. A fraudulent vendee’s 
mouth is closed from asserting that equity is in his 
favour, and consequently must be denied the pro- 
tection of the court, for where positive fraud is 
shown to exist a court of chancery will never 
reimburse the vendee nor afford him indemnity. 
Rights are never founded upon fraud, and hence, by 
reason of his fraud, the purchaser is held to have 
forfeited all claims to the money he has paid on his 
bid, or invested in the betterments of the estate, 
and has acquired no title to the land thus bought.”' 


is considered as being in derogation 


*’ The law is intolerant of and abhors and con- 
demns fraud. It is a matter of common understand- 
ing that incompatible capacities cannot be assumed 
in the transaction of business without encountering 
the possibilities of fraud. The individual who sells 
at a judicial or execution sale is prohibited from 
buying thereat, directly or indirectly, as it is in 
derogation of the policy of the law to combine anta- 
gonistic interests in one and the same person. The 
law demands allegiance to the duties of the imposed 


1. Kleber on Void Sales, 322-3. 
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trust and requires the offices to guard with scru- 
pulous fidelity the interests of beneficiaries and 
others whose property is involved, by forbidding of 
these persons from buying at their own sales, 
because his interests as vendor and vendee would be 
diametrically opposed. The latitude of the rule is 
sufficiently extensive to include every one in any 
manner concerned in selling, or vested with 
authority to dispose of the property of others by 
sale, under writs, orders or decrees of court, and is 
formulated upon the theory that it is violative of the 
principle of morality for one to assume positions 
whereby individual interest and honesty are made 
contending forces. Therefore, the law prohibits 
such persons from assuming the dual and inconsis- 
tent positions of seller and purchaser, and in 


accordance with this policy sales consummated in 
violation thereof, are at least voidable if not void, 
and may be vacated upon timely application. 


“ That the sale was fair and honest otherwise is 
an element of no importance whatever, for it is 
withal nevertheless void. And if the fiduciary 
purchases the title or interest prior to the confirma- 
tion it falls within the rule and will be considered 
void. Recognizing the expediency of the general 
rule, statutes^ have been enacted expressly declar- 
ing that all concerned in the execution of the pro- 
cess of the court or order of sale are incompetent 
as purchasers at the sale conducted thereunder, and 
are prohibited from having any private interest 
therein ; and declaring further that a purchase made 
in violation of this inhibition shall be void. Such 
statutes are but declaratory of the universal rule and 
policy of courts enforced long anterior to their 


1 . See pages 442-6 snpra . 

11-71 
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enactment, and the policy and statutes alike have 
their inception in the salutary principle of human 
conduct and maxim of morality that it is impossible 
for one person to serve two masters in good faith, 
when conflicting interests are involved. 

‘‘Accordingly, statutes forbidding administrators, 
executors and guardians from purchasing directly or 
indirectly at their own sales have been construed as 
mandatory, and that the term “ void therein 
employed means void collaterally. Purchases direct- 
ly by administrators, executors, guardians or other 
ofi&cers of the court, at their own sales are void, 
not only by reason of the statute or the policy 
of the law forbidding them, but because of the 
farther reason that in all conveyances there must 
of necessity be a qualified vendor to grant and a 
competent vendee to receive the tittle or estate, 
and that it is absolutely impossible for these two to 
be united in one and the same person. Such con- 
veyances must not be confounded with these where 
the officer buys through an agent who takes the 
conveyance in his own name for the benefit of the 
former who is in fact the real purchaser ; these 
latter sales are almost but not quite universally 
held voidable, but the former may well be considered 
unconditionally void-**' 

Sale of A decree passed by a Court to which the Civil 

sSufed" Procedure Code applies for sale of property situate 
districts. a Scheduled District to which the Code does not 

extend is a nullity. So, for instance, a decree for 
sale of property situate within the jurisdiction of the 
Agency Courts was held to be witho ut jurisdiction ^ 

1. KiiEBEB ON Void Sales, 323-6. 

2. Ramabhadraraju v. Maharaja of Jeypore, (1919) 42 Mad. 
813. See Vol. I, 127. 
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Ifc is a settled question in our jurisprudence 
that an execution sale of property exempt under 
the homestead laws, in defiance ot the rights and 
against the objections of the claimant of the same 
is unauthorized and void. It is also a rule of law 
that the sale of personal property exempt by statute 
^8 insufficient to divest the owner of the title thereto, 
if the claim is properly urged as required by law.^ 

“A question of paramount importance in sales 
under execution is that the property or interest of 
the judgment debtor levied upon and sold, must be 
such as is subject to the execution under which it is 
seized, and if not so the entire proceedings are a 
nullity and will not affect the tittle in the least 
degree. Therefore, notwithstanding the general 
rule that legal estates are subject to sale under exe- 
cution in suits at law, yet when the naked legal title 
only, unconnected with any beneficial interest in 
the property, stands in the name of the judgment 
debtor, it is not subject to disposition in this manner 
and if attempted to be sold the transation is void. 

In Dayamayi v. Ananda Moftan Roy^ the 
following questions were referred to the Full Bench 
in Calcutta 

(i) Whether a right of occupancy which is 
not transferable by custom or local usage is a right 
which can be transferred at all. 

(ii) If not, whether the holding apart from 
the right of occupancy can be transferred. 

(iii) In either case whether the validity of 
the transfer can be questioned by any person other 
than the landlord of the holding. 

1. Kluber od Void Sales, 312. See Chapter XVI supra. 

3. IJleber oq Vojd Sales, 308. 

3. (1914) 42 Cal. 173. AU the earlier cases are collected here. 

See also Ba&iramy. Katiyayani^ (1911) 38 Cal. 448. 


Sale of 

exempted 

property. 


Dayamayi v. 
Ana^ida 
Mohan Roy. 
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The Bench of five Judges gave the following 
answer : — 

The weight of modern authority establishes 
the following propositions regarding the transfer for 
value of occupancy holdings apart from custom or 
local usage : 

1. The transfer of the whole or a part is 
operative as against the raiyat, 

(а) where it is made voluntarily, 

(б) where it is made voluntarily and the 
raiyat with knowledge fails or omits to have the 
sale set aside. 


A sale is made involuntarily where it is in exe- 
cution of a money-decree, but not of a decree found- 
ed on a mortgage or charge voluntarily made. 

2. The transfer is operative as against the 
landlord in all cases in which it is operative against 
the raiyat, provided the landlord has given his pre- 
vious or subsequent consent. Where the transfer is 
a sale of the whole holding, the landlord, in the 
absence of his consent, is ordinarily entitled to enter 
on the holding, but where the transfer is of a part 
only of the holding, or not by way of sale, the land- 
lord, though he has not consented, is not ordinarily 
entitled to recover possession of the holding, unless 
there has been (a) an abandonment within the 
meaning of section 87 of the Bengal Tenancy Act, 
or (b) a relinquishment of the holding, or (c) a 
repudiation of the tenancy. 

Whether there has been a relinquishment or 
repudiation or not depends on the substantial effect 
of what has been done in each case. 

3* The transfer of the whole or a part is 
operative as against all other persons where it is 
operative against the raiyat.'' - . ■ 
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In Chandra Benode v- Ala Bux-^^ the question 
was “ Is the sole landlord of a raiyat competent to 
sell, in execution of a money decree against the 
raiyat, his occupancy holding, unless the holding is 
transferable by usage or custom and again a 
special Bench of five Judges discussed the question 
and said that “ the sole landlord of a ryot is com- 
petent to sell in execution of a money-decree 
against the raiyat his occupancy holding, whether 
the holding be or be not transferable by custom or 
local usage ” and substituted the following proposi- 
tion : “ The transfer of the whole or a part is opera- 
tive as against the raiyat whether it is made 
voluntarily or involuntarily ” for the first proposi- 
tion enunciated in Dayamayi’s case. The result of 
the modification was thus stated by the special 
Bench : ** When voluntary and involuntary trans- 
fers are placed in the same category so far as the 
raiyat is concerned no dilfculty can arise under 
section 60 of the Civil Procedure Code which makes 
saleable in execution all property belonging to the 
judgment-debtor over which he has a disposing 
power, thus prescribing precisely the same test as 
was formulated by Mr- Justice Jackson in Dwaraka 
Nath Misffer v. Hurrish Chtinder^^ namely, that the 
measure of liability to involuntary alienation is the 
power of voluntary alienation.” 

It was therefore held in Kenaram Pal v- Kinu 
!slandal^ that a noo-transferable occupancy holding 
is liable to be sold at an execution sale at the 
instance of an ordinary creditor — not a landlord — 
notwithstanding objections by the ryot ” 

1. (1920) 48 Cal. 184, where there is a full discussiou of the 
earlier cases. Ahdul Samad v. Basiriiddin, (1922) 66 I.C. 220. 

2. (1879) 4 Cal. 925. 

3. (1923) 50 Cal. 508. 


Chandra 
Benode v. 
Ala Bux. 


666 'PEE LAW OF BXECtJTIOE 

But. where the Bengal Tenancy Act prevents 
alienation voluntary or involuntary of an aboriginals* 
tenure or holding except as provided by Chapter VII 
A of that Act, a sale held in contravention of the 
Act was held to be a nullity.^ 

It was held in Allahabad that the sale of land, 
was a nullity, when it was barred by the provisions 
of the Bundlekand Land Alienation Act, 1903,^ and 
that so was the attachment and sale of an expro- 
prietory tenancy*® 

But a judgment-debtor who might have 
raised objections prior to the sale, but who has 
refrained from doing so and who might have appealed 
against the order for sale, has no right after the sale 
has been carried out to prefer an objection that the 
property sold was not legally saleable.^ That is, 
“ whatever may be the effect of that sale, if the 
judgment-debtors were parties to that order or were 
aware of it and did not appeal against it, they are 
now (after the sale) precluded from questioning the 
propriety of that order, and consequently of the 
sale that had taken place under the order 

In Bholanath v. Kishori,^ it was held by 
the Full Bench of Allahabad, that section 60 of the 

1, Joggestoar Mahata v. Jhapal Santalf (1923) 61 Cal. 324 
See also Aimada Mohan Boy v. Gour Mohan Mallikf (1920) 48 Cal. 
636. 

3, Satdhar v. Ramchandraj (1933) 46 All. 163; See also 
Banumm Prasad v. Barakh Naraini (1919) 42 All. 143 ; Kattvar 

V. Ram Titoari, (1931) 43 All. 647. 

3. Khiali Ram v. Bao Zahurullah Khan, (1906) A.W.N. 153. 

4. Umed V. Jos Ram, (1907) 29 All. 619 ; Ramchiahar v. 
Bechu Bhagal, (1885) 7 All. 641; LaXaRam\. TJuikur Prasad, ^ 
(1918) 40 All. 680 ; Pandurang v. KrishnaH, (1903) 28 Bom. 125, 
Dtoaraknaih v. Taruti Sankar , (1907) 34 Cal. 199. 

6. T>urga Charan v. Kali Prasanna, (1899) 26 Cal. 797. 

6. (1911) 34 AU. 25 F.B. But not in execution of a simple 

money decree : Totaram v. Chain S'>kh, (1888) 8 A.W.N. 154. 
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C. P. Code does not operate as a bar to the sale of 
a house belonging to an agriculturist in execution 
of a decree on a mortgage of the same if such 
house is not ah appurtenance of the mortgagor’s 
holding which he is prohibited by law from mort- 
gaging or transferring. 

In Rajanikanta v. Shaikh Rahman,^ Mooker- 
jee J. said “ It cannot be maintained on principle 
that because a sale has been held in contravention 
of a statutory provision, it must, irrespective of the 
nature and purposes of the provisions, be deemed 
to be null and void. The only rule that may be 
adopted is that, when the provisions of a statute 
have been contravened, if a question arises as to 
how far the proceedings are affected by such con- 
travention the matter must be determined with 
regard to the nature, scope, and object of the provi- 
sions which has been violated. No hard and fast 
rule can be drawn between a nullity and an irregu- 
larity. But this much is clear that an irregularity 
is a deviation from a rule of law which does not 
take away the foundation or authority for the pro- 
ceeding or apply to its whole operation, whereas a 
nullity is a proceeding that is taken without any 
foundation or is so essentially defective as to be of 
no avail or effect whatever or is void and incapable 
of being validated. One test is well-established and 
is often useful as was observed by Coleridge J. in 

1. Bhola Nath v. Mt. Kishori^ {1911) 34 All. 25. (Baaerji 
J . dissenting) \ Bhagwandas Sathibhait (1879) 4 Bom. 95; Mu- 
barak V. Ahamad, (1924) 46 All. 489. 

9. (1924) Cal. 408=27 O.W.N. 766. 

Reference was made to Tasadduk v. Ahmad Husain, (1893) 
21 Cal. 66 P.C ; Govindlal v. Ram Janam^ (1893) 21 Cal. 70P.G. ; 
Malkarjan v, Narhari^ (1900) 25 Bom. 337 P.C. ; Nussertoanjee v. 
Meer Mynooddeen (1855) 6 M.I.A. 134. S^lbramania Ayya v. King 
Emperor, (1901) 25 Mad. 61 P,C. (where failure to comply with the 
provisions of a statute completely vitiated the proceedings.) 


Sale contrary 
to statute. 
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Sale against 
public policy 


Sale of 

stranger’s 

property. 


Holmes v. Russell.^ it is difficult sometimes to esta- 
blish between an irregularity and a nullity, but the 
safest rule to determine what is an irregularity and 
what is a nullity is to see whether the party can 
waive the objection. If he can it is an irregularity, 
if not, a nullity. A provision based on grounds of 
public policy cannot be waived, but if it is for the 
benefit of the individual he can.” 

Where a compromise decree provided for the 
* sale of endowments of an office in a temple, the 
compromise was not lawful as opposed to public 
policy.^ A decree for sale of the contingent right 
of a Hindu reversioner or of any property of which 
the transfer is prohibited by section 6 of the Trans- 
fer of Property Act, 1882 cannot be enforced and 
the Court of execution can treat it as a nullity.® 

Where property belonging to a stranger is sold 
as belonging to the judgment-debtor, the title of the 
real owner is left unaffected- As against him the 
sale is a nullity and he can sue to recover it at afiy 
I time within twelve years of his dispossession-*' 

1. 9 Dow. 28. 

2. Lakshmanaswcimi v. Rangamma, (1902) 26 Mad. 31. See 
Vol. I. 127. 

3. Munski Fayazul v. Muhammad Usman, (1909) 2 I-C. 865 . 
Ramasanii v. Ramasamit (1906) 30 Mad. 256. See Vol I. 127. 

4 . Jwalasahai v. Masiat, (1904) 26 All. 346 ; Nathuv, Badrx-^ 
das (1883) 5 All. 614 ; Ragho Frasad v. Miwalal (1912) 34 All 223, 
Khirajmal v. Daim, (1904) 32 Cal. 296 P.C.; Kadir 
Hussain, (1896) 20 Mad. 118 F B ; Gnanambal v. Parvatln, (189^1 
15 Mad.' 477 ; Narasimhav. Raviasami, (1895) 18 Mad. 478; 
Venkata v. Subbavima, (1882) 4 Mad. l7B;\Nathoo v. Raja Bijaya,^ 
(1895) 9 C.P.Ii.R. 113 ; Khetsing v. Radha, fl889) 3 C.P.L.R- 162; 
Nisar AH v. Madkodas, (1890) 10 A.W.N. 224; Nito Kateew. Kripa-^ 
nath (1862) 8 W.R. 358 ; Baswantapa v. Ranu, (1885) 9 Bom. 86 : 
Saifuddinv. Eansrai, (1912) P.R. 15 = 11 I.C. 76; Parekh v. Bax 
Pa.fc/iaf, (1887) 11 Bom. 119; Vishnu Keshav v. Ramchandf^ 
(1887) 11 Bom. 130; Ahmeds. Maung Shwe, (1904) 1 D.B.R. od, 
Bajee Ooya v Zaccheus, (1907) 4 L.B.R. 40. 
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Where there are two sales in execution of the same 
property and after the first sale no interest in the 
property is left for a second sale, there is no need on 
the part of the first purchaser to seek the cancel- 
lation of the second sale within the meaning of Article 
12 of the Indian Limitation Act, the title acquired 
by him being unaffected by the second sale'*' 

Pursuant to a universal rule of law a sale of Sale after 

. reversal of 

real or personal property under execution upon a decree, 
judgment at law or under a decree in equity, to a 
stranger to the proceedings who purchased in good 
faith and without notice, prior to a reversal on 
appeal of such Judgment or decree for error, is 
valid and the purchaser’s title is unaffected by the 
subsequent reversal- Hence it is a general rule 
that titles derived from sales consummated under 
the authority of irregular or erroneous judgments 
or decrees are not impaired or affected by a subse- 
quent reversal where no supersedeas bond is given 
to stay all proceedings pending the appeal, and 
when the purchase is made by a thirdj person who 
bought in good faith without notice and for value. 

Under no considerations however can this rule be 
extended to sales under judgments affected with an 
inherent jurisdictional infirmity, for in such case 
the title to the property ostensibly sold falls to the 
ground with the judgment, be the purchaser a 
stranger or not, hona -fide and in good faith or not. 

In any event the validity of a hona fide sale to a 
stranger to the record under judgment reversed for 
error or irregularity is dependent upon the fact 
that the sale is made before the reversal. But 

1. Motilal V. Karrabuddin, (1997) 25 Cal. 179 P. C. (Between 
setting aside a sale and holding that the plaiutifi’s rights are not 
affected by it, there is a wide difference.) 

11-72 
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where there is a reversal for want of jurisdiction, 
the fact that third parties have purchased under 
the belief that the judgment is valid and binding 
between the parties, is a matter of inconsequential 
moment, for this will not defeat the right of show- 
ing the want of jurisdiction. The rule that a 
subsequent reversal of the judgment has no effect 
upon the title of a purchaser under execution or 
decree has no application to a case where the judg- 
ment-creditor himself becomes the purchaser, nor 
a purchase made by the plaintiff’s attorney of 
record in the cause. These purchasers with notice 
of the infirmity are not regarded as purchasers 
in good faith, being bound to know that the pro- 
ceedings are illegal, and can not hold the property 
upon a reversal of the judgment.^ 

By section 316, C. P. Code, 188*2, where the 
sale of immoveable property became absolute, the 
Court shall grant a certificate provided that the 
decree under which the sale took place was still 
subsisting at that date^** It was therefore held that 
where the decree was reversed in appeal subse- 
quently to the sale but before the order of con- 
firmation of the sale, the Court which made the 
decree ceased to have jurisdiction to take any 
further steps and the confirmation was without 
jurisdiction, whether the Court and the purchaser 
were or were not informed at the time of the 
confirmation of the sale that the decree had been 
reversed-'^ This proviso is omitted in the C. P- Code 

1. Klebrr on Void Sales, 183-5. 

2. Basappd v. Dandayya, (1878) 2 Bom. 540; Ulukhand v, 
mktaprasad, (1887) 10 All. 83 ; Bam Sckh v. Bam Sakai, (1907) 

27 All. 591 ; Mahomed Hussein v. Kokil Singh, (1881) 7 Cal. 91 ; 
Subbayya v. Yellamma, (1885) 9 Mad. 130 ; Doyamoyi v. Sarat 
CluindeVy (1898) 25 Cal. 175. 
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of 1908, so that it is no longer necessary for confirm- 
ation of sale that the decree should be subsisting at 
that date. 

Where the decree or order under which exe- Protection 
cution took place and sale was held is set aside or 
reversed by the same Court or on a[)peal, the sale 
cannot stand, if the decree-holder is the purchaser.^ 

So it will be, where the purchaser is a party to the 
suit, though not the decree-holder. Where in execu- 
tion of an ex-parte decree on a mortgage, the second 
defendant, a subsequent mortgagee became the 
purchaser, the sale must be set aside, when the ex- 
parte decree was reversed on appeal, for the protec- 
tion given to a bona fide purchaser should not be 
extended to a defendant or a party to the suit even 
though he gets no benefit directly under the decree.^ 

But if the purchaser is a stranger, the sale 
once held holds good and the purchaser cannot be 
disturbed,® and it will be so if after the decree- 


1. Ja>i Ali V. Ja)i AH, (ISGS) 1 B.L.R. 5G ; Mina Kumari v. 
Jagat Sattani^ (1883) 10 Cal. 220 ; Mtikhodfi DasH v. Goyal Chzin- 
der, (1890) 26 Cal. 739 ; Sd Umcdmal v. Srinath Boy, (1900) 27 
Cal. 810 ; Chandan Singh v. Ilamdeni Singh, (190-1) 31 Cal. 499 ; 
S/iival V. Shaznbhn Prasad, (1905) 29 Bom. -435; Sobhaii>adri Ap^arao 
Govindaraju, (1915) 2 L.W. 1066 = 311,0.305. See also JauaA:- 
dJiari Lai v. Gossain Lai, (1909j 37 Cal. 107 ; llazari Mull v, 
Janaki Prasad, (1900) G G.L.9. 02 ; Paresh Nalh v. Hari Charan, 
(1011) 38 Cal. G22 ; Piari Lai v. Hanifirniiissa, (lOlG) 33 All. 240 
Shivbai v. Krsoo, (1910) 43 Bora. 235 ; Ckintaman v. Chuni Sahzi, 
(1016) 1 Pat. L.J. 43 = 34 I.C. 7-47. 



Or}ijial Bccdver, Madura v. 


Chcltiappa Chetii, (1025) 48 


Mad. 7G7. 

3. Jan Ali v. Jan Ali Chowdhry, (1868) 10 W.R. 134; 
Miirari Singh v. Prayag Singh, (1335) 11 Cal. 362 ; Mating Aung 


Ban V. Manng Shwe Pe, (1900) 1 L.B.R. 22; Zainitlabdin v. 
Mtiham.nal Asghar Ali, (1337) 10 Ali. 1G6 P.C.; Syed Xalhadu v. 
Nallu Miidaly, (1903) 27 .UaJ. 03 ; Janiikdharilal w Gossain Lai, 
(1900) 37 Cal. 107 ; Ham Khelwan v. A:igar AH, (1017) 3G I.C. G81 ; 
Krishnaohandray. Jogendra Narain, (1015) 20 C.L.T. 409=27 
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holder purchased the property, he resold it to a 
stranger for value and in good faith.^ 

Where the Court of execution had no inherent 
jurisdiction, and the sale is void on account of a 
defect of jurisdiction, the purchaser, innocent as he 
is, gets no protection.^ 



t.C. 139 (where the authorities are collected) ; Satischandra v. 
Ravieswari Dasi, (1915) 22 O.L.J. 409 = 31 I.C. 894. See also 
Parasurama Ayyar, v. Seshicr (1903) 27 Mad, 604. 

1. Marriviuthu v. Subbaraydi (1903) 13 M.L.J. 231 ; Sheik 
Ismail V. Rajah Rowiher^ (1907) 30 Mad. 295. 

2. Maharajah oj Jeypore v. Raja Ldksaminarasivvna, (1924) 
Mad. 144 = 15 L. W. 747. 
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CHAPTER XXII 


Redemption of Sales 

Annulment of sales— Statutes of redemption -Redemption of sales in 
India— Rule of oonstruotion — Application of the rule— Who can 
apply— Change in the law-Co-heirs, trespassers eto.-Alieuees 
from judgment-debtor -Difierenoe of views-Forum of application 
—Form of application- Date of deposit— Extension of time— 
Amount of deposit-Five per cent-Deposit must be uncondi- 
tional— No claim to rateable distribution— Bat to application- 
Parties— Appeal-Formalities may be dispensed with by consent— 
Refund and contribution. 


A sale ia execution may be set aside by re- 
demption, that is, by payment of the amount of the 
decree and expenses, or on an adjudication that the 
sale was void or voidable on account of fraud or 
irregularity. The proceedings may be taken by 
application in the Court of execution, or by suit 
when a suit is not barred by any provisions of the 
C. P. Code. A sale can be set aside by redemption 
under Order 21, rule 89 of the C. P. Code or by 
application under Order 21 rule 90 or 91 or under 
section 47 or 151 C. P. Code. As a general rule 
void sales can be set' aside by suit and voidable by 
application to the Court of execution. 


“ Statutes permitting the redemption of pro- 
perty from execution sales are partly for the bene- 
fit of the defendant, and partly for the benefit of 
persons bolding liens against the property acquired 
from the defendant, but existing in subordination 
to the execution sale- This right of redemption, no 
matter in whose behalf or for what purpose invoked, 
is the creature of the statute. The statute creates 


the right, prescribes the time and method ^of its 
exercise, and designates the persons entitled to exer- 


Annulmeub 
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cise it. A person seeking to redeem must, therefore, 
comply with the statute in every respect. A partial 
compliance is of no effect. If a redemption has 
been attempted, the purchaser’s rights are not im- 
paired, nor is anything gained by the redemptioner, 
unless a full compliance with the terms of the 
statute can be shown. The right is not an equitable 
right, or, more accurately speaking, is not a right 
created by courts of equity, and they have, therefore, 
no power to declare the circumstances upon or the 
time within which it may be exercised. He who 
seeks to redeem from an execution sale must do so 
within the time specified by the statute. He must 
also be one of the persons to whom the right is 
there given, and, unless the purchaser exonerates 
him from doing so, he must comply with every con- 
dition prescribed by the statute. Otherwise what 
he does cannot amount to a redemption. Where, 
however, the person to whom redemption is to be 
made denies the right to redeem under any circum- 
stances and gives the debtor or other person seeking 
to redeem to understand that his right to do so will 
not, under any circumstances, be conceded, it is not 
necessary to do the vain act of complying with the 
different conditions prescribed by the statute, and 
compliance therewith must be regarded as waived 
for the purpose of sustaining a suit to enforce the 
right of redemption. If a debtor’s right of redemp- 
tion has terminated, but one of his creditors is 
entitled to exercise this right, and does so, the judg- 
ment-debtor is not permitted to take advantage of, 
or otherwise urge, mere irregularities in effecting 
the redemption, if the purchaser has accepted the 
redemption money*' 

1. FfiEEMAN ON Executions, III. 1845-7. 
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Under the C. P. Code, 1908. 

(1) Where immovable property has been 
sold in execution of a decree, any person, either 
owning such property or holding an interest there- 
in by virtue of a title acquired before such sale, may 
apply to have the sale set aside on his depositing in 

Court — 

(a) for payment to the purchaser, a sum 

equal to five per cent of the purchase- 
money, and 

(b) for payment to the decree-holder, the 

amount specified in the proclamation 
of sale as that for the recovery of 
which the sale was ordered, less any 
amount which may, since the date of 
such proclamation of sale, have been 
received by the decree-holder. 

(2) Where a person applies under rule 90 to 
set aside the sale of his immovable property, he 
shall not, unless he withdraws his application, be 
entitled to make or prosecute an application under 
this rule. 

(3) Nothing in this rule shall relieve the judg- 
ment-debtor from any liability he may be under in 
respect of costs and interest not covered by the pro- 
clamation of sale.” ^ 

The object of this rule is mainly to prevent, as 
far as possible, sale of immovable property at Court 
sales at inadequate prices-^ It confers a special 
right on the judgment- debtor and he must there- 
fore strictly comply with its terms, before he can 

1. C.P.C., O. 21, r. so ( = 01dCode. s. 310 A.) 

2. Pandurang v. Govinda, (lOlG) 40 Bom. 557. 
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claim the benefit under it.^ But the provisions of 
the rule give the last chance to the judgment-debtor 
to save his property and must therefore receive a 
liberal construction.^ 

This rule applies to sales held under decrees 
passed in terms of awards,® decrees on mortgages 
and to sales on the original side of the Calcutta 
High Court.^ 

Under the C. P. Code of 1882, the liberty of 
getting a sale set aside on depositing the purchase- 
money was according to the High Court of Calcutta^ 
confined to sales in execution under the Code and 
did not extend to sales of mortgaged property under 
the Transfer of Property Act, but according to other 
High Courts® it was not so limited. The provisions 
of the Transfer of Property Act relating to mortgage 
suits have been transferred to Order 34 of the Code 
of Civil Procedure and it follows therefore that the 
conflict of views can no longer exist and a mortgagor 
judgment-debtor can avail himself of the benefit of 
this rule. 

1. Kalinga v. Narasimha^ (1911) 21 M, L. J. 631 = 9 I. 0. 
937; Uanaii v. Agamita, (1922) 46 Bom. 171; Fazur Rahv. 
Matvzar Ahvied, (1918) 40 All. 425 ; Nnrayan v. RamkrishnaHt 
(1924) 73 I. C. 705. 

2. Kandasami v. Stvarnavelu, (1919) 10 L. W, 556=58 1. 0. 

958. 

3. Nirode Nath v. Amiilya Dhonet (1923) 27 CAV.N. 466=77 
I.C. 774. 

4. Virjibhun Das v. Bescswar Das^ (1921) 48 Cal. 69. But 
see Surendra Kristo v. Gur Prasad, (1921) 24 C.W.N. 536=69 I.C. 

432 

5. Kedar Nath v. Kalichnrn, (1698) 25 Cal. 703 F. B. (over- 
rulitjg (1895) 23 Cal. 682). 

6. Rajaram v. Chunm Lah (1897) 19 All. 205 ; KrisJmaji v. 
Mahadev, (190) 25 Bom. 104 ; Tirumalrao v. Syed DasHgir, (1898) 

22 Mad. 286 ; Mallikarjvmidu v. Lingamurti, (1900) 25 Mad, 244. 
See also Shiani v. Bashiruddin, (1906) 23 All. 778. 
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The rule does not apply to sales held under the 
Public Demands Recovery Act/ or to sales held for 
the realisation of partnership-assets.* 

The superstructure of a house is immoveable pro- 
perty within the meaning of this rule and when such 
superstructure is sold, the judgment-debtor is entitled 
to deposit the decree amount under this rule to set 
aside the sale.^ A simple hypothecation bond is 
moveable property only and this rule will not apply 
to its sale.^ 

Under the Code of 1882, any person whose Who can 
immoveahle property has been sold under this chapter 
might apply. This expression was held to denote 
any person though not a party to the suit or the 
decree, whose interests were affected by the sale. *' 

It was held that the following could apply : A 
benamidar of a person whose immoveable property 
was sold,'* the purchaser of a share of an occupancy 
holding transferable by custom,'' a donee under a 
gift pending attachment,'^ a dar-mokararidar where 
the mokarari tenure was sold for arrears of rent,^ 

1, Bcpin BeJiari v. Shashi Bhnshan^ {l'J14) 18 C.W.N, 766 = 

22 I.C. 95. 

2. TnJjaram Eao v. Ramachandra Rao, (1921) 41 M.L.J, 

465=68 I.C. 916. 

c. Mvmtaz v. Abbas, (1899) 3 O.C. 236, 

4. Umrao Singh v. Lai Singh, (1924) 5 L.R. All. 674 ; Tarvadi 
Bholanath v. Bai Kashi (1902) 26 Bom. 305. 

5. S'nohand v. Balaram, (1910) 38 Cal. 1 (6) ; Erode Mauik- 
koth V. Puthiedeth, (1902) 26 Mad. 365. 

6. Basi V. Ram Krishna, (1896) 1 C.W.N. 135 (doubted in 
Paresh Nath v. Nabogopal, (1901) 29 Cal. 1 (16). 

7. Benodini v. Peary Mohan, (1903) 8 C.W.N, 55; Kunj 
Behari v. Sambhnchandra, (1903) 8 C.W.N. 232. 

8. Narain v. Sanrindra, (1904) 32 Cal. 107 ; Saratchandra 
V. Moti Lai, (1919) 23 C.W.N. 597 = 52 I.C. 251, 

9. ^bid. 
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a beneficial owner/ an under- tenure holder, ^ 
a purchaser subsequent to attachment and prior to 
sale,® a simple mortgagee of a tenure or holding sold 
for arrears of rent such sale being with right of 
purchaser to encumbrances,^ and a mortgagee who 
was affected by the sale*® But when the mortgagee 
causes the sale, he cannot apply under this rule, as 
he causes the property to be sold either free from 
mortgage or subject to his mortgage and in either 
case he has no interest in the property sold*® 

An application by a person entitled jointly with 
a person not entitled was allowed and the payment 
made by them jointly was received as sufficient, ’and 
so does an application by a share-holder in a moka- 
rari to deposit the purchase-money in respect of a 
portion of the mokarari sold in execution of such a 
decree fall under Order 21 rule 89-® 

1. Bahuram v. Ramsahaiy (1905) 8 C.L.J. 305. 

9. Chandra Kumar y , Kamini K um ar ^ (1907) 11 C.W.N, 742 ; 
Sarat Chandra v. Motilal^ (1919) 52 I.C, 237 ; also Narain v. SaU‘ 
rindray (1904) 32 Cal. 107. 

3. MuWiand v. Govindy (1906) 30 Bom. 575 ; Sheikh v. 
Mathuray (1905) 8 O.C. 189 ; Qosta Bchari v. Sankarnathy (1916) 
26 C.L.J. 127 = 36 I.C. 510 ; Fakran v. Rajah Aliy (1916) 13 A.L.J. 
401=28 I.C. 948. 

4. Paresh Nath v. Nobogopaly (1901) 29 Cal. 1 (overruling 
Nityananda v. Biraldly (1900) 5 C.W.N. 63). See also Mahadeo v. 

V asudev y 23 Bom. 181 ; Sajar Aliy, Raj Uohuny (1902)1 

C.L.J. 454. 

5. Srinivasa y. Ayyathorai, (1897) 21 Mad. 416 ; Thakur v. 
&nrdit, (1911) F.W.R. 17 = 12 I.C. 733 ; Jognarain v. BadridaSy 
(1912) 16 C.L.J. 156 = 13 I.C. 114 ; Kashmiri v. Hatim Aliy (1915) 

13 A.L.J. 273 = 27 I.C, 831 ; Aulad Ali v. Abdul Hamidy (1923) 2 
Pat, 715 ; Jagmohan Singh v. Baohohay (1922) 25 O.C. 78=66 I.C. 
929 : Jagannath v. Jagjiwany (1925) 12 O.L.J. 289 (prior mortgagee); 
BeniMadko v. Sarwar Dat, (1921) 20 A.L.J. 42 = 64 I.C. 918; Kanda- 
Sami y, Stoarnaveluy (19\9) 10 L.V^. 556 = 53 1.0. 958 (even though 
property is sold subject to his mortgage). 

6. Muhammad Ahmadulla v. Ahmed Saidy (1911) 33 All. 481. 

7. Abid V. Diljany (1902) 29 Cal, 459. 

8. Raziuddin y, Bindeshri Prasad, (1916) 36 I.C. 769. 
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It was held that the following persons could 
not apply ; An attaching creditor*^ a donee prior to 
attachment,^ a person who contracted to purchase the 
land sold,® a purchaser prior to sale in execution of 
decree against vendor and whose claim was disallow- 
ed,^ a person who claims a share in immoveable 
property, which has been sold in execution of a 
decree against his co -sharers under the Mahomedan 
Law,^ and a mortgagee of a non-transferable occu- 
pancy holding.® 

Under the present Code ** any person either 
owning such property"^ or holding an interest therein 
by virtue of a title acquired before such sale may 
apply.” This rule does not say that no application 
shall be entertained unless it discloses the nature of 
the applicant’s interest. If the interest is not dis- 
closed the Court cannot dismiss the application, but 
should direct the applicant to furnish the particulars.® 

Ordinarily what is sold by the Court and what 
passes under the sale is only the interest of the 
judgment-debtor, whatever it is, in the property 

1. Kcdar Nath v. Uniacharan, (1900) 6 G.W.N. 57; ^JatunQini 
V. Mo)imoiha Nath^ (1900) 4 G.W.N. 542 ; FakJiran v. Rajab -4Zi, 
(1915) 13 A.L J. 401 = 28 I.C. 948. 

2. Erode Mcmikkoth v. Piithieth^ (1902) 26 Mad. 365. 

3. Mahadeo v. Vasudev, (1898)23 Bom. 181 ; Arwualla China 
S^bba. Reddi v. Vosireddi Jayaraviayya, (1923) 17 L.W. 680. 

4. Ramachtndra v. Rakhviabai, (1898) 23 Bom. 450 ; Arjun v. 
Jadunath^ (1902) 7 G.W.N. 243, But Midchand v. Govind, (190G) 
30 Bom. 575. 

5. Abdul Rahman v. Mahijar, (1902) 30 Cal, 425. 

G, Denonath v. Kalikxtmar, (1915) 29 I.C. 916; Nalini 
Bdiariv. Fiilman. (1912) 16 G.W.N. 421 = 13 I.C. 487; Abdul 
Rahman v. Froyyiode Dcfiari (1915) 20 C.W^^, 40 = 28 l.G. 182. Soo 
Bhhiin Dayal v. Ja-jdijh, (1924) Pat. 513 = 30 l.G. 823. 

7. Ralcliand \ . Ranh of U^per India, (1925) 12 O.L.J. 101 = 
86 LG. 732. 

8. Vittal ISi igk v. Agarohand, (1921) 70 I.C, 903, 
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sold.^ The word ‘ sold ’ in this rule may refer not 
to what can, in law? be sold and passes but what in 
fact purports to be sold, for the Select Committee 
says “ words have been added so as to make it clear 
that a purchaser acquiring a title before the sale in 
execution can claim the benefit of the sale.” 

Ss^sers ^ donee subsequent to attachment, a co-heir or 

etc. S' co-sharer will now be persons holding an interest 

therein and may therefore Sipplyi^ so may also a rever- 
sioner*® But a person who is out of possession of 
the property and who is litigating to establish his 
title to it cannot.^ A trespasser who enters into 
possession of the property sold, before the sale, has 
an interest in it and can apply. ^ A person whose 
title cannot be affected by the sale cannot apply.® 

Alienees from A judgment-debtor may have transferred his 

interest before or after the sale. In the former case 
the transferee can apply by deposit, to have the sale 

set aside. In the latter case the opinion has been 
divided.’ 

1. See Ramckandra v. Raklnnahai^ (189S) 23 Bom. 450. See 
Chapter on Auction-Purchaser yost, 

2. TuUi Ram v. Izzat AH, (1908) 30 All. 192 : Motdvi Saijid 
V. Bendeshri, (1916) 36 I.C. 769. See Abdul v. Mateyar, (1903) 30 
Cal. 475 under the old Law. 

3. Brij Kisliore v. Pratap, (1919) 4 Pat. L.J. 360=51 I.C, 359 
[Quire^ whether persons entitled to specific performance or licensees are 
entitled) ; Pankhabati v, Nonihal, (1913) 19 C.L.J. 72 = 21 I.C. 207. 

4. Nand Kisliore v. Paraoo Mian, (1917) 39 All. 700. 

5. PoUi Nayaker v. Stippammal^ (1924) Had. 723 = 79 I.C, 874 
(Oldfield J. dissenting). 

6. Dnlhin Mathura Koer v. Bounidher Singh, (1910) 16 G. W. 

N. 904=101.0, 880. 

7. For a conflict of views under the old Code, see Srinivasa v. 
Ayyathorai, (1897) 21 Mad. 416; Appayya v. Kunhati Beari, (1907) 

30 Had. 2ii', RamoJuitidra v. Rakmabhcii, (1893) 23 Bom. 450 ; 
Mulchaitd V, Govind, (1907) 30 Bom. 575 ; Kallar Singh v. Moril 
Hd/ifoii, (1895) 1 C.VV.N. 24. The conflict is summed up in Sunda- 
ram v. Mansa Mavuthar, (1921) 44 Mad. 654 F.B. 
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According to the High Court of Allahabad' nei’' Allahabad, 
ther the judgment’dehtoT who has alienated his pro‘ 
perty, nor his alienee is entitled to apply under this 
rule. Tudball J. said that the rule is a special indul- 
gence to a judgment-debtor or any person holding an 
interest in the property at the date of the sale, and 
gives them a last chance of saving the property for 
themselves : “ It was never intended that the pro- 

perty should be saved for persons to whom the 
property might be sold privately after the auction 
sale had taken place. The language of the rule 
clearly shuts out all persons who purchase or acquire 
an interest after the auction-sale. It seems that the 
legislature had clearly in mind the case of a purchase 
at a private sale from the judgment-debtor after the 
sale in execution, in respect of whose right to apply 
under section 310 of the old Code there were 
conflicting decisions-'* The person making the appli- 
cation is no doubt the judgment-debtor but the 
person who will benefit by it is the person who has 
acquired the ownership (or at least an interest in 
the property), subsequently to the sale in execution, 
the very person whom the law now in clear terms 
precludes from making an application Chamier 
J. added, ‘‘The words ‘owning such property 
or holding an interest therein ’ evidently refer 
only to persons who own the property or hold an 
interest therein at the date of the application and 
whether the applicant be the owner of or only the 
holder of an interest in the property, he must show 
that he acquired his title before the execution sale* 

1. Is/iar Das V. Asaf Ali, (1911) 3i All. 183;' Debi Prasad v. 
Uuhamm^td, (1911) 14 O.C. 33=9 I.C. 745; ^lahahir Prasad n. 
QangaDclial^ilOm kW.l. --- ** -- 

9. Hazari v. Uadai, (1897) 1 C.W.N. 279; Appayy^ v. Karahali 
(190G) 30 jMiia.2U. 
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Bombay. 


Neither the owner nor the holder of an interest who 
has parted with his title since the sale or who has 
acquired title since the sale can apply under rule 89.” 

The High Court of Bombay said that the judg- 
ment- debtor who sold away his property can apply but 
that his purchaser cannot. Batchelor J. said " Under 
Order 21, rule 89 an application such as this can 
be made by any person either owning the property 
or holding an interest therein by virtue of a title 
acquired before the court-sale- It is not pretended 
that the judgment-debtor can come in as a person 
holding an interest acquired before the court-sale, 
but it is claimed that he can apply as being in the 
eye of the law the person owning this property. 
Now the words which I have quoted from rule 89 
differ from the words in which in the Code of 1882 
the corresponding enactment was phrased. For 
there, under section 310 A of the Act, a section 
which was introduced by the amending Act V of 1894, 
such an application as this could be made by ‘ any 
person whose immoveable property has been sold 
under this chapter-* No doubt at first sight it would 
appear that the generality of the words of section 
310 A has been cut down and restricted by the 
phraseology of the present Buie 89. But it appears 
to me that alteration of language effected by the 
present Buie is sufficiently explained by reference 
to the conflict which there previously was as to the 
position of a purchaser acquiring title before the 
auction sale. In Srinivasa Ayyangar v- Ayyathorai 
Pillaif^ for instance, it was held that such a 
purchaser could apply, whereas the contrary view 
was adopted in Ramachandra v. Rakhmabair I 

t. (1897) 21 Mad. 416. 

2. (1898) 23 Bom. 450. 
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think, therefore, that the change brought about by 
Rule 89 may be understood as embodying the desire 
of the Legislature to make it clear that a purchaser 
acquiring title before the auction sale was competent 
to apply under this provision of the law.’’ The 
learned judge dissented so far from the view taken 
to the contrary at Madras but agreed with the view 
taken in Allahabad only about the incompetency of 
the purchaser to apply. In finding that the judg- 
ment'debtor could apply, he added “ For, as I under- 
stand these provisions of the law, their object is not 
merely or not specifically to preserve the immoveable 
property in the hands of the judgment-debtor, but 
to ensure, so far as may be possible, that immoveable 
properties shall not at court-sales be sold at inade- 
quate prices. If that is an important consideration, 
then it follows that- in such a case as this it is no 
answer to the judgment-debtor to say that even if 
his application be granted, the immoveable property 
will still be lost to him. The reply would be that 
the loss of the immoveable property is now inevi- 
table, but that the Court will be realizing the 
intentions of the Legislature if it construes these 
provisions so as to ensure that the monetary loss 
accruing to the judgment-debtor be as little as 
possible. For myself 1 can see no serious difficulty 
in holding that for the purposes of the rule the 
judgment-debtor in the position of the present 
applicant is still the owner of the property in the 
eye of the law, the auction sale being still uncon- 
firmed. That position must, I think, be held either 
by him or by the subsequent vendee, and in my 
view it clearly does not belong to the subsequent 
vendee, because he has not acquired any title, until 
the auction sale has been set aside. The case does 
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not, I think, essentially differ from the case where 
there is nothing between the judgment-debtor and 
the third party except an agreement that the third 
party will purchase at a higher value if the judg- 
ment-debtor can succeed in getting the auction sale 
set aside, and in that case it appears to me clear that 
the judgment-debtor would be entitled to come in 
under Eule 89. I do not think that he is in any 
materially worse position because there has passed 
between him and the stranger a conveyance which 
confessedly is not and cannot be operative inasmuch 
as the auction sale is still subsisting.”^ 

The view taken in Bombay was adopted by the 
High Courts of Patna^ and Calcutta^ and latterly of 

Madras also. 

Formerly too, in Madras, it was thought that 
where a judgment-debtor had not legally parted 
with his interest at the date of the application, 
it would not affect the application, if he parted with 
it after that date, though before the final order was 
passed on that application. Where a judgment- 
debtor applied under Order 21, rule 89 of the 
Civil Procedure Code, to set aside a sale of certain 
lands held in execution of a decree and it appeared 
that he had previous to his application executed a 
sale deed therefor which was not however registered, 
and that he had subsequent to his application exe- 
cuted a fresh sale-deed in respect of the same lands 
to tbe same vendee which was registered before a 
final order was passed on the application, and the 
auction-purchaser objected to the competency of 

Y Pandurang v. GovMay (1916) 40 Bom. 557, 

2. Mt. Dhanwanti Kucr v. Sheo Shanker, {1919] 4 Pat.L.J. 
340=52 I.C. 873 ; Lakshminarain v. Kali Prosanno^ (1919) 52 I.C. 

314. 

3. Sarada Kripa Lai v. Harendra Lai, (1922) 49 Cal. 454. 
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the judgment'debtor to make or sustain the appli- 
cation, it was held that the judgment-debtor had 
locus-standi to make the application, as he had not 
ceased to be owner of the lands at the time of his 
making the application and that he did not lose the 
right to sustain the application by the subsequent 
execution and registration of a sale-deed, as it is a 
well-recognized rule of law that the rights of the 
parties should be adjudicated as on the date of suit 
or application and not with reference to what 
transpires subsequently.^ But latterly in answer 
to the question, “ Where the owner of immoveable 
property sold in execution of a decree, sells the 
property to another subsequent to court sale, does 
the right to apply under Order 21 sale 89, to have 
the sale set aside lie with him or with his vendee 
the Full Bench said that the vendee could not 
apply but the judgment-debtor could.^ So it was 
held that a mortgagee of the property sold after the 
court-sale had no interest sufficient to apply to set 
aside the sale.*^ 


It would follow therefore that, except in 
Allahabad, if a judgment-debtor chooses to pass the 
property to a third person and take away the 
benefit of the sale from the auction-purchaser, 
whether with monetary gain to himself or not, by 
completing the transfer or by contracting to transfer 
the property, he can do it and in the latter case 


1. Seetharamasami v. Syed Mir, (1918) 42 Mad. 503. 

2. Sundaram v. Mausa Mavathar, (1921) 44 Mad. 551 F.B. 
overruhfig Subbaraijudu v. LahsJuninarasamiua, (1915) S8 Mad. 775 

Ananta Lakskmi V . Sanharan Nair, (1913) 24 M.B.J. 205 = 

8 10. 579. also Ganiasola Jagannadha^i v. Thathavarthi Hama’ 
^ahmam, (1920) 54 I.C. 753. 

j^opala/cris/iiia v. Visvanatha, (1918) 39-M.L.J. 84=58 I.C. 
o50 F.B. 
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the deed may be completed after the deposit and 
the concellation of the sale ; the only restriction the 
law makes is that the application and deposit must 
be made by judgmhnt-dehtor only. 

Forum of The word “Court** as used in this rule 89 

application. g2 means the Civil Court and not in the 

case of a decree being transferred to the Collector 
for execution, the Collector. In execution of a 
simple money decree against him, certain non- 
ancestral zamindari property of the judgment- 
debtor was sold by the Collector on behalf of the 
Civil Court. The sale was held on the 20th 
September, 1916. The Civil Courts, being closed 
on account of the long vacation in October, 1916, 
the applicant made an application to the Collector 
for leave to deposit the sum necessary for getting 
the sale set aside under Order 21, rule 89, and on 
such leave being granted, deposited the requisite 
amount in the treasury on the 16th October, 
1916. On the 11th of November, 1916, the day on 
which the Civil Courts re-opened, he applied to the 
Munsif under rule 89, and stated that he had already 
deposited the money in the treasury. The Collector 
also sent an intimation of the said deposit to the 
Civil Court and asked for further instructions. In 
December, the Munsif directed the Collector 
to transfer the said amount to the Civil Court 
account in the treasury. The auction-purchaser 
opposed the application of the judgment-debtor on 
the ground that as the money had not been deposit- 
ed in Court along with the application, the appli- 
cation could not be allowed. The objection was 

upheld.^ ^ 

1. Fasal V. Manzur, (1918) 40 All. 425 ; Pita v. Chunilal, 
(1906) 81 Bom. 207 ; Tipangavda v. Ramaii Oavda^ (1920) 44 

Bom. 50. 
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An application to set aside a sale under this 
rule may be oral or written,^ but without an 
application, the sale cannot be set aside.^ A 
mere deposit of money without an application is 
not a compliance with the rule^. It was held in 
some cases that a separate and formal application 
for setting aside the sale was not essential and the 
chellan by which the amount was deposited with the 
leave of Court which set out the purpose of the 
deposit might be regarded as a sufficient application;^ 
and when once the deposit has been made in time 
the Court must set aside the sale, though there is 
no prayer in express terms to do it or though the 
petition was presented later on.^ A deposit by a 
person, not the attorney or vakil of the person 
interested is not valid. ^ But when the application 
has been made by the vakil, deposit by the vakil’s 
clerk is sufficient."^ 

Where a petition is presented stating that the 
money has been paid into the treasury and that the 


1. Popoonu Venkata Narasimha v. Jayanti Lakshmu 
narasimham, (1916) 3 L. SV. 171 = 32 I. C. 783. 

2. Mathura Prasad v. Ram Lai ^ (1911) 91. C. 33; Sarvoi 
Begam v. Haider Shah, (1912) 9 A. L. J. 12 = 13 I. C. 406 ; 
Raoji Babu Rao v. Bansi Laly (1919) 43 Bom. 735 ; Rayapathij 
Venkatsubharaov, Narayana Raoy (1922) Had. 83=66 I.C. 41; Ravt 
Autar V. Sheo Piary Lai, (1935) Oudh 411. 

3. Mariappav. Har ihar a, {idli) 14 M. L, T. 534 = 22 1. C. 
291 ; Sarbi Begam v. Haider Shah, (1912) 9 A. L. J, 12 = 131. C, 
404 : Sawan v. Jafar (1912) P. R. 39 = 13 I. C. 405. 

4. Abdool Laieej v. Jadnb Chandra Kondaii, (1897) 25 Cal. 
216 : Mathuji v. Kondaii, (1905) 7 Bom. L. R. 263; Ramraj v. Rabi 
Prasad, (1921) 63 I. G. 140; Ram Sivcndraw. Atoadh Biliary, (1923) 
4 P. L. T. 295 = 68 I. C. 629. 

5. Hanooman v. Luchman, (1901) 8 C. W. N. 355. 

6. Sarvoi Begam v. Haidar Shah, (1912) 9 A.L.J. 12 = 13 I.C. 

454. 

7. Thimmarajti Venkata Kuttnnbarao v. Venkatappa, (1024) 
46 M.L.J. 110=77 I.C. 765. 
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object of the petition was to have the sale set aside, 
the Court can allow the petitioner to amend the 
petition by adding a formal prayer. But the High 
Court will not in the exercise of its revisional 
jurisdiction allow a memorandum filed under the 
Civil Rules of Practice to notify a payment, to be 
stamped as a petition or to be amended by contain- 
ing a prayer to set aside the sale, under Order 21 
rule 89 nearly fifteen months after the application 
is barred.^ 

Under this rule “ any person either owning such 
property or holding an interest therein by virtue of 
a title acquired before any such sale may apply to 
have the sale set aside on his depositing in Court ... 

An application to set aside a sale must, under 

Art. 166 of schedule II of the Limitation Act be made 
within thirty days of the date of the sale and this 
date is the date on which the property is knocked 
down to the highest bidder and not the date on 
which the sale is confirmed-^ The deposit as well 
as the application must be made within the time thus 
limited and if either the deposit or the application 
is out of time, there is no compliance with the 
rule.^ The deposit and the application may be made 

1, Parat Veethil Seetki v. Ambalatu Vccthil Kvlathur Ahmed 
(1916) 2 L. W. 665=33 I. C. 45. 

2, CJioudhary Kesri v. Giani Roy^ (1902) 29 Cal. 626 ; 3/ttus/ti 

V. /2am iVarain, (1912) 35 All. 65; Charanw. BaridaSt 

(1902) 2 C, h. J. 506; Wasudeo \\ Hiralal, {1912) 17 I. C. 884 ; 
Narayan v. RamkrishnaieOt (1924) 78 I. C. 705. See also Atmasingh 
V. Duni Chandt (1909) P.W.R..1=I. C. 12 ; Mnsaminat Khairan v. 
The Alliance Bank of Simla Ltd.^ (1919) 50 I. C. 914. 

3, JAxinna Lai v. Radha KishaiVt (1915) 37 All. 591; Bako- 
vicdv. Sukdoe, (1911) 13 C.L.J. 467=10 I.G. 51 ; Mathura P/ashad 
V. Bamlah (1910) 9 I.C. 33; Bashsshar Dayalv. Hargobini, (1912) 
14 I.C. 52; Vmnistoami v. Peryaswamit (1916) 3 L. W. 271 = 33 I.C. 
99e;Sarjoo Prasad v. Nanoo Rai, (1916) 35 I. C. 779 ; Eameshwar 
V. Sureskwar, (1917) 39 I. C. 664. 
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even after confirmation of the sale if that is done 
within 30 days of the sale.^ 

The Court has no jurisdiction except under 
provisions of the Limitation Act to extend the time 
for such deposit, though time can be granted with 
the consent of parties.^ 

If the period of thirty days expires when the 
Court is closed, the application and deposit made on 
the Court’s reopening day will be in time.^ The 
time occupied by infructuous proceedings in a wrong 
Court may under section 14 of the Limitation Act be 
excluded in computing the period of thirty days fixed 
for the application."* So where a person having 
a right to make the application has by means of 
fraud been kept from the knowledge of such right 
the time limited for the application is extended by 
section 18 of the Limitation Act.^ In order to avail 
himself of this section, the judgment-debtor need 
not prove fraud subsequent to the execution-sale.® 


1. Ismail V. Visvanadhan, (1915) 8 Bur. L.T, 80 = 27 I.C. 656 
Sarjoo Prasad v. Nanoo Rai, (1916) 1 Pat. L.J. 159 = 35 I.C, 719. 

2. Chaitdhry Raviishwar v. Ckotidurry Snreshwar, (1917) ! 

Pat. L. J. 164 = 39 I. C. 664 ; Shashibhushan v. Charushila, (1916 
36 I. C. 809. 

3. MunshiLal v. Ram Narain, (1912) 35 All. 65 ; Mnant 
Lai V, Radha Krishan, (1915) 37 All. 591. See Vennisami v 
Periyaswami, (1916) 33 I. C. 996. 

4. Karayanv. Rasulkhan, (1899) 23 Bom. 531; Choivdhr. 
Kesri w^Giani Roy, (1903) 29 Cal. 636. Sco also Karimulla v 
Mohammad Raza, (1920) 1 P, L. T. 612=53 T, C. 40; Abduila Koyt 
V. KaUumpuratk Kanaran, (1917) 33 M. L. J. 463 = 43 I. C. 6 
Rajani Banohu v. Kali Prasamia, (1933) 74 I. C. 279 ; Ganpatrai 
V. Anandrao, (1930) 44 Bom, 97 ; V idyatheertha v. Vcnkaiarama 
(1918) 33 M. L.J. 682 = 45 1. C. 460 ; Thaknr Mahtoa v . Jhamai 

(1934) Pal. 496 = 30 I. C. 761, Kishundco v. Ramajan 
(1934) Pat. 67. 

5. Soe Vol. I, 467-71. 

6. SaruiBeyvn v. Ram Chuader, (1935) 23 A.L.J. 760=85 
I.C. 500. 
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The right to have the sale set aside accrues the 
moment the sale takes place and if the judgment- 
debtor was, by means of fraud, kept from the 
knowledge of the sale, he was necessarily kept 
from the knowledge of his right to have the 
sale set aside and this section will apply. ^ This 
section applies only when a party is kept by 
fraud from knowledge and not from exercising his 
right.^ So where the judgment-debtor was induced 
by the auction-purchas^t to omit to make an appli- 
cation on the promise that the purchaser could 
' make the application himself, the fraud was not of 
the kind mentioned in this section 18, because the 
judgment-debtor had knowledge of his rights, but 
was only prevented from exercising them.^ Section 6 
of the Limitation Act does not apply to applications 
other than those for execution of decrees and does 
not help to extend time for an application to set 
aside an execution-sale/ 

“ The person entitled to redeem may be pre- 
vented from doing so by the act, fraud or agreement 
of the purchaser. Where this is the case, courts of 
equity will grant relief. If a purchase at an exe- 
cution sale is shown, even by parol evidence, to 
have been made in pursuance of an agreement 
between the defendant and the purchaser, by which 
the latter was to hold his purchase for the benefit of 
the former, or was to allow the latter longer than 

1. Jotindra ZlohanBoy v. Brojendra Kumar ^ (1914) 19 C.W.N. 
663—^4 l.C. 249; SJicikh Muhammad v. Subba Naicker, (1923) 17 
Ij.W. 162 ; Bashi Bam v. Bos$an, (1919) 51 l.C. 447 ; Thdkur 
Maditoyi V. Jhamon MalitcA^i (1924) Pat. 496 = 60 l.C. 761. 

2. Qolam Uujahar v. Goloke Charan, (1914) 25 l.C. 864. 

3. Harish Chaiidcr v. Ganga Bishunt (1918) 43 l.C. 671. 

4. See Fazil Karim v. Ananda mohaiit (1911) 14 C.W.N. 845 

= 11 1 . 0 . 401 
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the statutory period to redeem, the agreement will 
be enforced in equity. In such a case, if a day is 
fixed by the parties as the limit of the time in which 
redemption may be made, and on that day the 
defendant demands to know the amount required to 
redeem, and that amount can be ascertained only by 
an accounting between the parties, and the pur- 
chaser refuses to account or to give the desired 
information, the defendant’s right is not lost, but 
continues until an accounting can be had. So, if 
any agreement is entered into subsequently to the 
sale, though by parol, the substance of which is that 
the purchaser? or other holder of the certificate of 
sale, will treat it as a mere security, or will give a 
definite time in which to redeem, it will be enforced. 
The effect of such an agreement is to prevent any 
effort on the part of the debtor to redeem within 
the time designated by the statute ; and not to en- 
force it in his favour? when it had been the means 
of lulling him into inaction? would be to pervert 
it into a cruel and fatal decoy. Thus the Courts 
will not permit nor will they heed the plea that the 
contract cannot be received in evidence because 
within the statute of frauds. 33ut a promise to per- 
mit the debtor to redeem, made after his right to 
do so had terminated, cannot be the means of decoy- 
ing him into the non-exercise of his right. It is 
within the statute of frauds, and cannot be enforced 
unless based upon a consideration. An agreement 
to extend the time for redemption does not transform 

the purchaser into a mere lienholder. If the defen- 
dant does not redeem within the period fixed by the 
agreement? a conveyance may be executed as in 
other cases. But if the agreement has been partly 
executed by the payment of a portion of the amount 
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required to redeem, the status of the purchaser 
and the Judgment-debtor is not well settled/’^ 

A judgment-debtor whose property had been 
sold on 20th March offered to deposit the decretal 
amount and the penalty mentioned in rule 89 
to the officer conducting the sale. The sale 
officer, not being competent to entertain an appli- 
cation forwarded it on the 22nd April to the 
Court which had ordered the sale. On 23rd 
April the judgment-debtor applied to the Court 
asking that the money might be received. The 
Court did not receive the money and heard the 
matter on the 30th April. The money was deposited 
on 1st May, but the Court refused to set aside the 
sale on the ground that the deposit had not been 
made within thirty days of the sale. It was held, 
that the actual delay in the deposit of the money 
was not due to any act on the part of the judgment- 
debtor, and that, although the deposit was actually 
made on the 1st May, he had brought the money 
into the Court on 20th April, and that the appellate 
Court was therefore justified in setting aside the 
sale.^ So where the judgment-debtor made an 
application under rule 89, to set aside a sale held in 
execution of a decree on the last day of limitation, 
and when the money was tendered to the Treasury 
Officer shortly before 3 p.m., he refused to take 
it because there was not sufficient time to count it 
and also because he thought that it could be paid at 
any time within three days of the tender and the 
judgment -debtor paid it the next day which was 
beyond thirty days after the sale, it was held that 

1. Freeman on Executions, III. 1859-60. 

2, Oajadhar v. Ram Sum7niran^ (1919) 17 A.L.J. 991 = 52 
I.O. 161. 
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the judgment-debtor having done all that lay in his 
power to deposit the money in time and having 
been prevented by the action of the Treasury 
Officer, should be taken to have made the payment 
within the time allowed by law.^ 

Where the non-payment is due to the mis- 
direction of the Court, further time may be allowed 
to comply with the provision,^ ihe maxim of law 
is actus curiae naminiun (jracahit" (Act of Court 
prejudices no man). Therefore when on the last day 
for making a deposit under this rule, the deposit 
could not be made as the presiding officer had left 
the Court earlier than usual, and the deposit was 
made the next day, the deposit was valid and in 

time.^ 

When a sale is set aside under this rule the 
decree-holder is entitled only to what was due to 
him under the decree on the date of the pay- 
ment into Court by the auction-purchaser. If 
the judgment-debtor or other applicant fails to 
deposit the whole amount directed under the rule 
the Court has no jurisdiction to set aside the sale,^ 
and the mistake of an officer of Court in calculating 

1. Mvnna Lai v. liadha Kishan, (I91i>) 37 All. 691 ; Pentaaota 
Garcehu v. Peniaooia Pcddarayadii ^ (1916) 35 I. C. 153. 

2. Tirumalrao y. Syed, (1899) 22 Mad. 286 ; Karamali V. 
Tamijuddin, (1920) 32 C.L.J. 12 = 58 1. C. 81G. 

3. DuViin V. Barniidharj (1911) 15 C.L.J. 83 = 10 l.C, 880; 
Maliammad v. Suklidto^ (1911) 13 C.L.J. 167 = 10 l.C. 57. 

4. I/. T. Aiiadies v. B, M K. Cheity, (1916) 7 Bur, L. T. 68 = 
24 1. C, 479. 

5. Chundi Charan v. Bankz Biliary^ (1899) 26 Cal. 449 F. B.; 
Trimbak v. Ramachandray (1899) 1 Bom. L.R. 215; RahUn v. 
li Uiudo Lai, (18S7) 14 Cal. 321 ; Kali;t,ga v. Narasimhat (1911) 21 
M.L.J. 031 = 9 l.C. 037 ; Sarooj Prasad v. Nanoo Bai, (1916) 1 Pat. 
L.J. 459 = 35 l.C. 779 ; Sc'th BallabJidas v. Subha Singh, (1924) 
Nag. 216=78 I. C. 270 ; Narayan v. Punn Krishnaji, (1024) 78 I. C, 
705. 
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Five per cent, 


Amount of 
deposit. 


the sum to be deposited cannot avail the judgment- 
debtor, unless he can show that the mistake was 
made by an officer whose duty and within whose 
province it was to give the information.^ But when 
the amount due to be deposited was fixed by an 
order of the Judge in the presence and with the 
consent of the pleaders of both parties,- or where 
the amount was mentioned on calculation by an 
officer of Court who mdinarily supplied such in- 
formation,''^ and the deposit made accordingly fell 
short of the real sum payable owing to the original 
error of calculation, the Court will set aside the sale 

and such an order will not be disturbed by the High 
Court in revision. 

I he addition of five per cent ordered by this 

rule to be deposited is meant as a solatium to the 

purchaser for the loss of his bargain,^ and in that 

respect it makes no difference whether the purchaser 

happens to be a third person or the decree-holder 
himself.^ 

I he amount to be deposited is that “specified 
in the proclamation of sale as that for the recovery 
of which the sale was ordered, less any amount 
which may, since the date of such proclamation of 
sale, have been received by the decree-holder-” 
The term ‘ received ' must be construed to mean, 
actual receipt by the decree-holder and will not 

1. Chuudee. Charan v. Banke Biliary, (1899) 26 Cal. 449 F.B, 

2. Makhool v. Bazco, (1898) 25 Cal. 609. 

3. Scikh V. Baraj Mohim, (1906) 11 C.W.N. 116 ; Ugrah v. 
Badha Pcrshad, (1891) 18 Cal. 255 ; Palturavi v. Kaminimani, 
(1910) 7 I.C. 52 ; Gliolain v. Maaindraiiath, (1914J 22 I.C, 842. 

4. Chandicharan v. Banke Bchary, (1899) 26 Cal. 449. 

6. Ibid. V. Sycd, (1898) 22 Mad. 286; Mcndai v. 

Bhujja{mb) A. W. N, 140. 
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include a deposit of the sale proceeds into Court, ^ 
and in determining what has been received, the 
Court should not give credit to the judgment-debtor 
for any amount paid by a co-judgment-debtor who 
has not joined in the application to set aside the 
sale.* Therefore a purchaser at a private sale from a 
judgment-debtor of a portion only of the properties 
which are subsequently sold in execution of a decree 
is not entitled to ask that the execution sale be set 
aside on the ground that the amount of the decree 
has been fully satisfied by himself and other 
purchaser of the rest of the property.^ Where 
property was sold separately in nine lots, and the 
judgment-debtor prayed to set aside the sale of 
the properties by tendering the balance due under 
the decree, after deducting the amounts bid by the 
decree-holder for some of the properties and the 
amounts deposited by other purchasers it was held 
that there was no deposit within the terms of 

4 

the law, to enable the sale to be set aside-** 

But an agreement by the decree-holder and 
judgment-debtor to treat a portion of the decree- 
debt as discharged in consideration of certain 
services rendered by the judgment-debtor is tanta- 
mount to a receipt of the amount,^ for payment to 

1. Trivihdk v. Uamachandra, (3 899) 23 Bom. 723, ^lahwildii], 
V, Rangachariar, (191G) 31 l.C, 913; Toia Ram v. Chhoturam, 
(1923) 25 Bom. L.R. 41G = 73 l.C. 454 ; bat sec Kripa NaUt v. Ram 
Lakshmi, (1897) 1 C.W.N. 703. 

2. Karnnakara w Krishaat (191G) 39 Matl, 429 ; Kalinga w. 
Narasimha, (1911) 21 M.L.J. G31 = 9 l.C. 937. 

3. Koj^imka Chamlrayya v. Robsrtson, (1919) 52 l.C. G4i. 

4. Kripa Nath v. Ram LaksJmii, (1897) 1 C.W.N. 703; 
Miihiddin v. Rangaahari, (1915) 31 l.C. 913; sec Zlathathil Krishna 
Menon v. Collector of Malabar, (1914) 22 l.C. 53. 

5. Lakshminarasama v. L akshmammal , (1912) M.W.N. 750 
= 14 l.C. 32G. 
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the decree-holder need not be in cash to put an 

application under this rule and it is enough if the 

decree-holder is satisfied with regard to the whole 
of the amount due to him.^ 

When the amount mentioned in this rule was 
deposited and the Court set aside the sale and 
certified satisfaction of the decree, the fact that the 
decree-holder did not include interest in the appli- 
cation for execution did not render the Court’s order 
invalid or idtra vires? Where the applicant makes 
the deposit of the money as required by clauses (a) 
and (b) of this rule, the sale ought to be set aside 
even though something more on account of pound- 
age was recoverable from him under the head of 
costs provided for in the last clause of the rule.® 

De^sit must The deposit when made into Court must be in 

aitio^° Dot by cheque on a bank-^ The deposit 

must be unconditional that is, must be such as the 
decree-holder may draw out at once ; a deposit not 
made payable to the decree-holder, until a certain 
event happens, such as the disposal of an appeal, is 
notgood.^ But when the deposit was regularly made 
in time without any condition attached to it, but the 
judgment-debtor applied subsequently to keep the 
money in Court pending disposal of his application 
to set aside the ex parte decree, it was held that 
though the Court might have properly rejected the 
petition to keep the money in Court, it could not 
dismiss the application to set aside the sale, since 
the deposit was unconditional at the time it was 

1. Anantha Lakshmi v. Kumara, (1913) 24 M.L.J, 205=18 
I.C. 679. 

2. Jadab Krishna v. Apsaraddin, (1925) 41 G.L.J. 391. 

3. iluthu V. Ramasami, (1896) 20 Mad. 158. 

4. Ismail V. Visvanathan, (1915) 8 Bur. L.T. 80=27 I.C. 656. 

5. Mt. Shakoti v. Jotindra, (1896) i C.W.N. 132. 
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made.^ When the petition which accompanied the 
deposit contained a statement that the money was 
not to be paid out to the decree-holder auction-pur- 
chaser till the disposal of a suit which had been 
commenced by the petitioner in another Court, but 
as soon as objection was taken by the decree- 
holder, the petitioner withdrew the objection, it was 
held the deposit was valid.^ 

The money deposited under this rule is for 
payment to the “decree-holder ” and he is therefore 
the only person entitled to the money so paid into 
Court and no claims to rateable distribution are 
admissible in respect of it, though there may be 
other decree-holders entitled to claim rateable 
distribution under Section 73.^ It is therefore 
sufficient if the deposit covers the claim of the 
decree-holder at whose instance the property was 
brought to sale' and it need not cover decrees held 
against by other decree-holders also.' 

In Upendranath v. Uarldas^^ defendant No- 1 
obtained two decrees against defendant No. 2 , 
plaintiffs also obtained a decree against defendant 
No. 2 who had obtained a decree against a third 
person ; defendant No. 1 attached that decree and 

1. Sanooman v. huchinan^ (1901) 8 C.W.N. 355. 

2. Dulhin V. Ban^idhar, (1911) 16 C \V N. 901 = 10 I.C. 880. 

3. Barai v. Faizhir, (1913) ,40 Ca.1. G19 ; Roshun \\ liayn 
Ball, (1903) 30 Cal. 262; Z?.-/iari v. Gopai, (1897) 1 C.W.N. 
G95 Bart Snndaro v. Shazi Bala, (189G) 1 C.W.N. 195; Ganesh 
V. VittaU (1912) 37 Bom. 3S7. 

4. See Aliadies v. RM.K. Cheiiy, (1914)7 Bur. L.T. 68 = 
24 I.C. 479. 

5. Bari Sundari v . Shashi B ila, (1896) 1 C.W.N. 195; Pita 
V. Chiinilal, (3900) 31 Bom. 207; Ganesh \.Viital, (1912) 37 
Bom. 387 ; V eerararjhavan v. V aiasseri^ (1913) 23 M.L.J. 585 = 17 
I.C. 920. 

6. (1908) 12 C. W. N. 800. See also Ramnath v. Murlidhar, 
(1903) G O.C. G8. 


No claim to 
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distribution. 
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was substituted for defendant No. 2 on the 16th 
July 1904; plaintiffs also attached that decree and 
were substituted in place of defendant No. 2 on the 
18th November 1904. When at the instance of 
defendant No. 1 (in execution of the attached 
decree) properties were sold and the sale was set 
aside by a deposit under this rule it was held that 
upon the terms of the rule both plaintiffs and defen- 
dant No. 1 were entitled to the money deposited 

In Sohharom v. Moheshwar,^ property belonging 
to the defendant No. 2 having been sold in exe- 
cution of a decree, he entered into an agreement 
with defendant No* 1. Under that agreement the 
latter deposited the decretal amount under section 
310-A of the Code in the name of defendant No. 2, 
the latter agreeing that, if the sale was set aside, 
he should sell the property to defendant No. 1* 
The sale was set aside and the sale by defendant 
No* 2 to defendant No. 1 was also effected as 
agreed. It was held, on the appellate Court setting 
aside the order under S. 310-A and confirming the 
sale, it was not open to the decree-holder to attach 
the money deposited as defendant No. 2’s money, 
and defendant No. 1 was entitled to withdraw the 
same from Court- 

Where a person claiming as legatee under a 
will applied to pay the decree-amount to prevent 
a sale but the application was dismissed, it does not 
bar an application under this rule, for the effect 
of the previous dismissal was merely to decide 
that the applicant had no right to raise the attach- 
ment on payment of the decree-amount.- 

1. (1909) 13 G.W.N. 100=4 I.G. 327. 

2. Dlianammal V. VesraraQhavulu^ (1923) 44 il.L.J. 325 = 72 
I.G. 335. 
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Where a person applies to set aside the sale 
under rule 90^ he shall not, unless he withdraws his 
application, be entitled to make or prosecute an 
application under this rule.^ The policy of this rule 
is to prevent a person who determines to impeach 
a sale under section 811 (r. 90) from at the same 
time obtaining the benefit of the concession granted 
under section 310 A (r. 89). It was not intend- 
ed that a party who withdraws all objection 
under section 311, (without having done more 
than merely file a petition under the section) 
should be debarred from claiming relief under 
section 3 10 A. When both the applications come 
on for hearing he is entitled to withdraw the peti- 
tion under section 311 and proceed with that 
under section 310 A and the Court must then go on 

as if no application was made under section 311 at 
all.'^ 

When applications to set aside a sale both 
under rule 89 and under rule 90 are pending, the 
Court ought to call upon the applicant to make his 
election either to withdraw his application under 
rule 90 or not. If he declines to do so the Court 
should not allow him to press his application under 
rule 89, If he is not called upon to make his choice, 
it cannot be presumed that he withdrew his 
application under rule 90. The dismissal of an 
application under rule 89 after arguments does not 

necessarily mean that an application under rule 90 
is not maintainable.® 

1. Rajc.ii lra V. (1896) 23 Cal. 953. 

2. Venhaia Krish-i'iyya v. yarasimham, (1898) 8 M.L.J. 56. 
See also Maiadm v. Sheoraj, (1902) 5 0.0.137; Mahammad v. 

(1907) lOO.C. Idl. 

3^ Sarvi Bsyam v. liamachaiidcr , (1925) 33 A.L.J. 760=85 I. 

o. 600 . 
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If the application under rule 90 is dismissed for 
default) it does not prevent an application under 
this rule.^ But when the application though appa- 
rently made under rule 90 is really one falling under 
section 47, this restriction does not apply and mere 
mention of the section could not make it in law an 
application under it.^ An appeal against an order 
rejecting an application under section 310A was held 
not barred by reason of an application under section 
311 having been made by the judgment-debtors 
other than those who made the application under 
section 310 A, immediately after the rejection of the 
later application but before appeal.^ 

An application made under rule 90 is a bar to 
an application under rule 89, but the converse is 
not provided for in the Code- There is no express 
prohibition against an application being made under 
rule 90, when an application under rule 89 is made 
and withdrawn or dismissed/ 

Every judgment-debtor who has separate in- 
terest in the properties advertised for sale need not 
join in the application.^ To an application for setting 
aside sale on deposit, the purchaser and decree- 
holder are necessary parties/ because no order should 
be made unless notice of it has been given to all 


1. Uurlidho.r v. Baldco Singh, 20 O.C. 329— 43 I.C. 

340. 

g. Earihar v. Rama, (1909) 33 Bom. 698. See also Mahomed 
Akhbar v. Sukhdeo (1911) 13 C.L.J. 467, =10 I,C. 51. 

3. Ashruf V, Nethal, (1696) 23 Cal. 682. 

4. Basirtiddin v. FaimuUa, (1911) 17 C.W.N. 476 = 11 I.C, 1 96. 

5. Karuuakara v. Krishna, (1916) 39 Mad. 429. 

6. Qa^thar v. Bansidhart (1S93) 15 All. 407 ; Karanat v. 

Mir Alii (1891) A.W.N. 121; Biingshidhar v . (1696) 

1 C.W.N. 114 ; EiUjanunda v Hira Ball, (1900) 5 O.W.N. 63. 
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persons affected thereby,^ but the auction-purchaser 
need not expressly be made a party.'*^ 

Under the Code of 1882, any order passed under Apical, 
section 810 A was not appealable, as not being one 
mentioned in section 588* But if the order was one 
falling under section 244 an appeal, a second appeal 
also, was allowed,'^ and when the order was not one 
such, it was subject to revision."^ Under the present 
Code, an order passed on an application made under 
this rule (89) is appealable as an order and it is one 
of those appealable orders that are included in the 
list of appealable orders enumerated in Order 43 rule 
1.^ No second appeal lies from an appellate order 
rejecting an application but the order is open to 

1. See C.P.C., O. 21, r. 92(2); Kripali v. 7 airoo, (1910) 11 
C.L.J. 86 = 5 I.C. 305; Ali. Bibi Zainab v , F arasnath,' [1024] 2 
Pat, 800. 

2. Raj Chandra Das v. Kali Kanta Das, (1923) Cal. 394 ; 

Mt. BibiZainab v. Parasnath, (1924) 2 Pat. 800. 

3. Srinivasa'^- Ayyaihorai, (1898) 21 Mad, 416 ; Mtirlidhar 
V. Anandrao^ (1900) 25 Bom. 418; Maganhilv. Doshi, (1901) 25 
Bom. 631 ; Pita v. ChuniloX, (1906) 31 Bom. 207 ; Pand^irang v. 
Krishnabai, (1899) 1 Bom. L.R. 74 ; Pulohand v. Nurshing, (1900) 

28 Cal. 73; Harihar v. Rama, (1909) 33 Bom. 693 ; Imbiaziw 
Dhujnan, (1907) 29 All. 275; Manikka v. (1907) 17 

M.L.J, 291 ; Kriianalh v. Bamalakshmi Dasya, (1897) 1 C.W.N. 

703; Bungshidhar v. Kcdarnaih, (1396) 1 C.W.N. 114 ; Kvdarjiath 
V. Wnacharan, (1900) 6 C.W.N. 37. See also Bhagwati v. Banvari, 

(1909) 31 All. 82 F.B. 

4. Maganlal v. Doshi, (1901) 25 Bom. 631 ; Rain Singh v. 
Saligram, (1906) 23 All. 84 ; Bashiruddin v. Jhori, (1696) 19 All. 

140 ; Asimtidili Sheik v. Sundari Bibi, (1911) 33 Cal. 339 (change 
in the law pointed out); Kachu v. Trimbak, (1920) 44 Bom. 472 
(though the decree-holder is the auction-purchaser); Wasudco v, 
mralal,{l0l2) 8 N.L.R. 177 = 17 1.0.834; Raziuddin v. Bitulc- 
shri Prasad, (1916) 36 I.C. 769 ; Abdul Nasar y . LqW a Prasad, 

(1923) 21 A.n J. 162 = 71 I.C. lOlS. 

5. Dakshminarasimha v. JjakshmauLinaU (1911) 31 M.Ti.T. 

380=12 I.C. 160; on apix;al, (1912) M.W.N. 326 = 14 I.C. 326; 

FuzaX V. Manzur, (1018) 40 All, 425 ; Ghasiti v. Abdul Samad, 

(1907) 20 All. 690. 

11—76 



602 


TSE LAW OE EXECUTION 


Formalities 
may be 
dispensed 
with by 
consent. 


revision.^ 'No appeal lies from an order refusing to 
restore an application made under this rule, but 
dismissed for default of appearance. The Court 
has no jurisdiction to restore an application once 
dismissed under Section ]51 or Order 9 rule 9.^ 
Where a lower Court dismissed for default an 
application to set aside a sale under Order 21 rule 
89 and on a subsequent application by the judgment- 
debtor reheard the application for setting aside the sale 
and eventually cancelled the sale, it was held that 
the Court was competent to treat the later appli- 
cation as one for review and rehear the original 
application.® 

" Whether the redemption is sought to be made 
by the judgment-debtor, or his successor in interest, 
for the purpose of nullifying the sale, or by a re- 
demptioner for the purpose of substituting himself 
in the place of the purchaser and becoming entitled 
to a conveyance should no further redemption be 
made, there is no doubt that formalities may be 
dispensed with by the assent of the parties inte- 
rested, whether tacit or expressed ; and that the 
redemption is as effectual as if the formalities which 
have been waived had been in fact performed* Tf 
the redemption money is paid by one having no 
authority from the judgment-debtor to pay it, to an 
attorney who has no authority from the purchaser 
to receive it, the latter by accepting the money 
from such attorney ratifies his act in receiving it 

1. Ananthaliikshmi V , Kim-.t'in Chankauaih^ (1913) 21 M.L.J- 
205=18 1.0.579; Sundaramv: Udausa Rivuthar , (1921) 11 Mad. 


554 P.B. 

2. Babu Jugal v. Bachinder, (1919) 52 I.C. 416 ; Bhubaneswar 
V. Tilakdhari, (1919) 4 Pat. L.J. 135 = 49 I.C. 617. Ram Ghulam v. 
Shso Deonaraiut (1919) 4 Pat. L.J. 287=51 I.C, 152. 

3. Swaminatha v. Mrs. R. D. Paid, (1911) 22 M.L.J. 143 = 

12 I.C. 357. 
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from the debtor, and precludes himself from subse- 
quently denying that a proper and effectual re- 
demption has been made. The expiration of the 
time in which the debtor is by law allowed to re- 
deem entitles the purchaser to a conveyance v/hich 
will make his title indefeasible. But until such 
conveyance is made, the purchaser may, irrespec- 
tive of the lapse of time, permit the debtor to 
redeem, and by accepting the redemption money 
may defeat his title or interest under his certifi- 
cate of sale, and annul such certificate.”^ 

Where a sale is set aside under this rule, the Refund and 
decree-holder is only entitled to what was due to 
him under the decree on the date of the payment 
into Court by the auction-purchaser-- 

Under sections 69 and 70 of the Indian Con- 
tract Act, 1872, a person who is interested in the 
payment of moneys which another is bound by law 
to pay, and who therefore pays it, is entitled to be 
reimbursed by the other, and when a person lawfully 
does anything for another person, or delivers any- 
thing to him, not intending to do so gratuitously 
and such other person enjoys the benefit thereof, 
the latter is bound to make compensation to the 

former in respect of, or to restore, the thing so done 
or delivered.® 

1. Frermas Executions, III, 1848. 

2. L, T. Attadies v. R. M. K. Chetty, (1914) 7 Bui*. L. T. G8 = 

24 I.G. 479. 

3. Seo OQ the rights of p^irfcies making payments, Ram Tuhul v. 

Biseswar Laly (1375) -23 W.R. 305 = 2 l.A, 131. For casesof claims 

for sums paid by interested persons to sales under decrees, see 

TtUsa Kunwar v. Jogeshar Prasad, (1906) 98 All. 563 ; Omesh Chan- 
dra V. Khulna Loan Co., (1907) 34 Cal. 92 ; Rajani Kanta v. Lai 
Mnhammady (1917) 21 O.W.N. 628 = 41 I.C. 242; Satya Bhushan v. 

Krishna (1914) 18 C.W.N. 1308 = 24 10. 259; Mahatha Hir 
Bankar v. Baadhu Sahu, (1913) 22 I.C. 720; Kaahaiyalal v. 
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The words interested etc,, ** may include the 
apprehension of any kind of loss or inconvenience 
and not merely the actual detriment capable of 
assessment in money. Where a reversioner, by 
depositing the amount under section dlO A, got the 
sale set aside, he was one so interested and could 
recover the money except the compensation payable 
to the purchaser.^ A usufructuary mortgagee making 
the deposit is not a volunteer,^ and likewise is a 
purchaser of b, Jote, prior to a rent decree against 

his vendor.® 


Where on a decree against a widow for a debt 
due by her husband, property was sold and a rever- 
sioner deposited the amount due under the decree 
under this rule and got the sale set aside, it was 
held that he was a person interested in the pay- 
ment of the money which the widow was bound to 
pay and that he was entitled to recover under 
section 69 of the Indian Contract Act, the money, 
except the portion which represented the damages 
payable to the execution-purchaser.^ 


Where immoveable property belonging to a 


National Bank of India Ld„ (1911) P.W.R, 32 = 9 t.C. 966; Muthu- 
rakku V. Rakka'n->a. (1913; 26 M.L.J. 66 = 22 I.C. 9 ; Rang Lai v. 
RaH Shvihai , (1924) 2 Pab. 890; Panclikori v. Ban Dasjah, {1916) 

25 O.L.J. 325=34 I.C. 341 ; Kheitra Nath v, Mahomtd, {191B) 10 
CLJ. 525 = 21 I.C. 102; Nagendranath v. Jngul Kishorej (1925) 

Cal. 1097 = 90 I.C. 281. 

1. Punkhabati Choudharani v. Noni Hal Singh, (1913) 18 
OWN 778 = 21 I.C. 207. See however Gopeswar v. Brojo Sundarit 


(1922) 49 Cal. 470. . ^ 

2. Beni Badho v, Saniuar Dat, (1923) All. 127 = 64 I.C. 918. 

See Ra'n Prasal v. Salik Ram, (1882) A.W.N. 2L0. 

3. Bha lra v. Gunamoni, (1911) 11 I.C. 155 ; Bifidubashini v. 
Harcndra Lai, (1897) 25 Gal. 305 ; Raiha Madhub v. SasH Ram, 

(1899) 2o Cal. 826. n nrxr 

4. pankhabati Choudharani v. Nonihal, (1913) 18 C.W.N. 

778 = 21 I. C. 207, 
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caste was sold in execution and the plaintiff, a 
member of the caste got the sale set aside under this 
rule by deposit of the money including the allow- 
ance of 5% and sued to recover the same against the 
defendants, as representing the caste, it was held 
that under section 70 of the Indian Contract Act, 
the plaintiff was entitled to compensation in respect 
of moneys paid by him, including the 5% allowance 
and that such compensation ought to be obtained 
by a personal decree against the caste in which 
execution could be levied against the immoveable 
property but that the plaintiff should undertake not 
to lew execution otherwise.^ 

Where an entire tenure was sold in execution 
of rent decrees obtained against only some of the 
tenants, and a tenant who was not a party to the rent 
suit deposited under section 310 A the prescribed 
amount to protect his own interest in the holding, 
the sales ware set aside and the liability of the 
defendants was thereby discharged. In a suit to 
recover contribution by the depositor, it was held 
that the plaintiff was entitled to sue the several 
defendants for contribution each according to his 
share in the decretal debt only but not in respect of 
the deposit of 5% of the purchase money that the 
applicant was bound to deposit under the rule. Doss 
J. said that though the plaintiff had no right to 
make the deposits under section 310 A, as his 
interest in the holding was not affected by the sales, 
because the deposits were in fact made without pro- 
test from any party or the Court and the joint obliga- 
tion of all tenants discharged thereby, the mere fact 
that the deposit was made under section 310 A did 
not place him in a worse position and did not 


1. Bicoob^iv. liariba, (1917) 19 Bom. L.R. 050-42 1.0,9. 
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alter the equitable right of the plaintiff to be re- 
imbursed proportionately for the deposit, the benefit 
of which was enjoyed by others.^ In a later case 
the right to recover the additional 5 per cent also was 
upheld.^ When as between two judgment-debtors, 
one made the deposit and got the sale set aside, his 
right of contribution from the co-judgment-debtor 
was recognised, though it was said that the right did 
not extend to the five per cent.^ 

A payment under rule 89 is a valid payment 
for the purposes of ^section 70 of the Indian Con- 
tract Act 1872.^ Under section 70, to found a 
right of demand the defendant must have enjoyed 
the benefit of the plaintiff’s payment, the payment 
itself must have been lawful and the plaintiff must 
have done it for the defendant not intending to do 
so gratuitously. In Yogamhal Naina Pillai/^ to 
set aside a sale in execution of a money decree 
against the defendant, the plaintiff deposited the 
money under section 3iO-A, C. P. Code and the 
decree was discharged. At the time of the deposit, 
the plaintiff was in possession of the property claim- 
ingas reversioner but that claim was not admitted by 
the defendant and in a suit on the matter then 
pending, the defendant’s contention was later on 
upheld. When the plaintiff sued for the recovery of 
the money deposited it was objected that the pay- 

1. Suchand v. Balaram^ (1910) 38 Cal. 1 ; Satuk l^ath v. 
BepinBehari, (1912) 16 C.W.N. 975=17 I.C. 90; Savibasivay. 
Scethalakshmit (1909) 19 M.L.J. 331. 

2. Kangdi Chandra v. Gopi Natht (1922) 24 C.W.N. 1068 = 63 
I.O. 104. 

3. Bori Lai v. Patti Bam, (1911) 8 A.L.J. 622 = 10 I.C. 45S. 

4. Jog Narainy. Badri Das, (1913)16 C.L.J. 156 = 13 I.C. 

144. 

5. (1909) 33 Mad. 15, following Abdul Wahid v. Shaluki Bibi, 
(1894) 21 Cal. 496 (554). 
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ment was not lawful and that the payment was 
gratuitous. Sankaran Nair J. said “ Though it has 
been held that the plaintiff had no interest in 
the property, he believed in good faith he had an 
interest ; the defendant was a party to the applica- 
tion which was successful and she cannot now be 
heard to say that the application was unlawful/*^ 
but held that as the plaintiff did not make the pay- 
ment for the defendant expecting reimbursement, 
he was not entitled to recover. 

In Narayan v. Amgaxida,^ in execution of a Narayanv. 

decree obtained by the defendant against a third 

party, the property was sold and purchased by the 

defendant, the plaintiff who claimed to be the owner 

in possession of the property protested against the 

sale and ultimately got the sale set aside by deposit 

under Order 21, rule 80 ; the plaintiff then sued to 

recover the amount so paid to annul the sale from 

the defendant, the decree-holder. The suit was dis- 
missed. 

Macleod C.J, said, It was the intention of the 
Legislature in framing section 310-A of the Code of 
1882 to enable judgment-debtorsj whose property 
had been sold at an undervalue, to recover it if they 
could pay the decretal amount and five per cent on 
the purchase price into Court before the sale was 
confiimed. For the first time by rule 89 a person, 
jointly interested in the property sold by virtue of a 
title acquired before the sale, was enabled to get rid 
of the common ownership of the auction-purchaser 
leaving it for future decision whether he could 
recover the amount by enforcing a lien or otherwise 

1. SoGiUso .Vajcjj'iranaf/i V. Jugul Kislmre, (1935) Cal. 1097 
= 00 I .C. 281, 

2. (1020) 45 Boai. 1094. 
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Narayan v. from the judgment-debtor. But I think it was also 
Amgauda. intended that once the property had been sold the 

price paid by the purchasers should be available for 
the decree- holder, leaving it to the purchaser to 
make what he could out of his purchase, and that if 
the sale was set aside by payment into Court under 
rule 89, the money should go to the decree-holder 
in execution of whose decree the property was sold, 
in other words, that once property had been sold, 
the sale could not be set aside by a payment into 
Court under protest. The auction- purchaser is 
entitled to the benefit of his purchase whatever it 
may amount to, and it is only under certain con- 
ditions that he can be deprived of that benefit, 
namely, that he gets five per cent- for the loss of his 
bargain, and the decree-holder gets the benefit of 
his execution sale. If the Legislature had intended 
that sales could be set aside if payment was made 
into Court conditionally, then it would have said so. 
It is a mere accident that in this case the decree 
holder purchased the property himself. If the true 
owner allows the attachment to continue, and the 
property to be sold as belonging to the judgment- 
debtor, he can treat the sale as a nullity and resist 
the auction- purchaser. There is no necessity for 
him to get rid of the sale of what in his opinion 
does not exist. The attachment of the property 
itself is a different matter, that may seriously incon- 
venience him, but if he is the true owner the sale of 
a non-existent interest in it does not affect him. If 
he pays in money to get that sale set aside it can 

only be treated as a voluntary payment. 

“ There is a further consideration, that if a 
decree-holder could be deprived in this way of the 
money which in effect resulted from the sale m 
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execution of property alleged to belong to his judg- 
ment-debtor, he might be deprived of any further 
opportunity of realizing the fruits of his decree. 
He is entitled to what the auction-purchaser has 
paid and it makes no difference to him whether or 
not the auction-purchaser gets anything tangible in 
return for his money. If he does not get what has 
been paid or agreed to be paid by the auction- 
purchaser he is entitled to get that which is paid to 
get rid of the auction-purchaser.” 


Karayan v. 
Ajngauda. 


U-77 
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AnoulmeDt 
for fraud or 
material 
irregularity. 


Person 
entitled to 
rateable 
distribution. 


CHAPTER XXIII 

Annulment of Sales 

Annulment for fraud or material irregularity— Person entitled to 
rateable distribution”— “Interests affected by the sale ’’—Instances 
of material irregularity— Instances of no material irregularity— 
Fraud— Publishing and conducting the sale— Grounds outside the 
rnle— Injury— Connection between irregularity and injury— 
Direct evidence— Change in the law— Form of a^ipUcation — 
Parties to application— Appeal— Application must be before con- 
firmation— Estoppel— Waiver— Laches— Annulment of sales for 
want of saleable interest— Sale to be confinned or annulled- -Bar 
of suits— Application under section 47 to set aside sales— Grounds 
of— Limitation— Bar of suits by section 47— Suit to set aside 
sales — Limitation— Inberenf) power of Court to set aside sales— 
Suit to confirm sale, 

A sale may be set aside on the ground of fraud 
or material irregularity. Under Order 21, rule 90, 
C-P. Code “ Where any immovable property has been 
sold in execution of a decree the decree-holder or 
any person entitled to share in a rateable distri- 
bution of assets or whose interests are affected by 
the sale, may apply to the Court to set aside the 
sale on the ground of a material irregularity or fraud 
in publishing or conducting it : Provided that no sale 
shall be set aside on the ground of irregularity or 
fraud unless upon the facts proved the Court is 
satisfied that the applicant has sustained substantial 
injury by reason of such irregularity or fraud.” 

Under the corresponding section of the Code of 
1882,^ “ a person entitled to rateable distribution 

1 S. 311 : The decree-holder or any person whose immoveable 
property has been sold under this chapter may apply to the Court to 
set aside the sale on the ground of a material irregularity in publish- 
ing or conducting it. But no sale shall be set aside on the ground of 
irregularity unless the applicant proves to the satisfaction of the Court 
that he has sustained substantial injury by reason of such irregular- 
ity.” See section 356 of Act YIII of 1859- 
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was not expressly mentioned. But it was thought 

^ , entitled to 

that the term decree-holder included those that were rateable 


entitled to rateable distribution under Section 295. 


distribatiou. 


For, if a limited construction is the correct one, "then 
the right of the other decree-holders who applied for 
execution would, in certain given events, be pre- 
judiced. For instance, if the first decree-holder dies 
and if no representative of his applied under section 
311 or if the decree-holder did not choose to point 
out to the Court the irregularity and apply for a 
resale, then, if no other decree-holder could apply, 
the irregularity and consequent loss would be inca- 
pable of remedy.”^ This interpretation of the word 
* decree-holder * has been expressly included in the 
present Code. Therefore a decree-holder who is 
not entitled to rateable distribution cannot apply to 
set aside the sale.‘^ The holder of a money-decree 
cannot apply to set aside a sale held under a 
mortgage-decree.® A decree-holder is entitled to 
apply under this rule, even though his application 
for execution was dismissed for non-prosecution, if 
once he had become entitled to rateable distribu- 
tion.'* A person who attached the debtor’s property 
in a Court different from that which sold the proper- 

1. hakshmi V. Kutiunni^ (1887) 10 Mad, 57 ; Sorabji v. 
Croui/idT, (1891) IG Bom. 91 (101) ; Ajudhia Prasad v. Nand Lai, 
(1893) 15 All, 318; Chakrayani v. Dhanji^ (1901) 21 Mad. 311; 
Lejoy Singh v. Hukum Chand, (1902) 29 Cal. 548 (disapproving of 
the limited construction placed in Matungini v. Monmotha Nath, 
(1900) 4 C.W.N. 542); Kathiresan v. Ramasami, (1914) 27 M.L.J. 
302=26 I.C. 93 ; Aihayya v. Ramakrishna, (1898) 21 Mad. 51. 

2. Chattrayat v. Jadnkul Prosad, (1893) 20 Cal. 673 ; see 
Lkirendra Nathv. Kajnini Kujnar, (1924) Cal. 786 = 84 I.C. 119, 
As to persons entitled to rateable distribution, see chapter on Ttiou- 
kation of Execution yost. 

3. Rustoniji v. Ferozskaw, (1925) Sindb, 101. 

4. Byomkesh Chakrabxitty v. Remanta Kumar, (1914) 18 

C.W.K. 1311*24.1.0 83. 
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ty is not entitled to rateable distribution and so 
cannot apply to set aside the sale.^ Where the 
lands in suit were attached by a decree-holder on 
25-3-1922 in execution of his decree and at the in- 
stance of the petitioner the same lands were attached 
before judgment on 22-4-1922, a month after the 
lands had been attached by the decree-holder, and 
the lands were sold on 14-9-19^2, when the petition- 
er’s suit in which the order for attachment before 
judgment was passed was pending at the time, it 
was held that the petitioner could not apply to set 
aside the sale under this rule.^ The rateable 
distribution referred to in this rule is the distribution 
under section 73 of the Code and does not cover 

the distribution of dividends under the Insolvency 
Acts.® 


Interests 
aSec:cd by 
tbo bale. 


The word ‘ interests ’ means interests in the 
property sold. Creditors who have nothing more 
than a bare chance of getting a higher dividend out 
of th^ debtor s general assets if the sale is set aside 
are not such persons as can be said to have such 
an interest as is contemplated by the rule."* Any 
person whose immoveable property has been sold ” 
under the Code of 1882 was construed to mean 
“any person whose interests are affected by the 
sale and that interpretation has now been 
substituted for the original expression. For a 
person s interests to be legally affected, his title 
to the property or a part thereof* must have been 




Bijoy Singh v. Huktim Chand, (1002) 29 Cal. 548. 

Badiar Rahvian v. Saradakanta, (1925) Cal. 1103 = 89 I.C. 


3. Sulcmanji v. Pragji, (]9l7j 10 S.L.R. 189=.39 I.C. 932. 

4. SuUmanji v. Pragji, (1917) 10 S.L.R. 189^39 I. C. 933 ; 
Pragji v. .ilssa Jalal^ (1916) 35 I.C. 530, Kathiresan v. Ramasa^ni, 
(1914) 27 M.L.J. 302 = 26 I.C. 93. 
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in existence at the date of the sale^ and must be 
damaged by the sale and that right subsists though 
subsequent to the sale and at the date of the appli- 
cation his interest has been transferred to another.^ 


Interests 
affected by 
the sale. 


Therefore a person claiming by title paramount 
to the judgment-debtor is not within the meaning of 
the expression, in as much as his title to the property 
is not affected by the sale, whether it were regular or 
irregular.^ Accordingly where a person, alleging to 
be the undivided brother of a judgment-debtor sought 
to set aside the sale of property as his legal repre- 
sentative it was said that if the property belonged to 
the joint family, it must have on the death of judg- 
ment-debtor survived to the applicant and become 
his exclusive property and as the claim was on a 
paramount title, the remedy was only by a regular 
suit and not by a proceeding under section 311.^ 

A co-sharer of an undivided immoveable pro- 
perty cannot apply. ^ But where in a proceeding 
under Chapter XIV of the Provincial Insolvency Act 
in execution of a decree for arrears of rent under 
section 148 A of that Act some of the co-sharer land- 
lords brought the defaulter’s tenure to sale, it was 
held that the remaining co-sharer landlords could 

1. ?^rt(?es«r Pcrshad v. Bindeshwari^ (1915) 29 I. C, 402. 

2. Shundi Bibi w , 'Mobarah AH, {1925) 87 1.0.94; Mdfwmui 
^lohideen v. Ramanadhan , (1926) 21 L.W. 873. 

3. Asviutu%inis&a v. A&hrujf Alii, (1888) 15 Cal. 488 F.B. 

[ovecruliug Abdul Buq v. Uohmi Mohuu, (1887) 14 Cal. 240 and 
approving of Joys IVaraiJi V. Bhugvani, (1865) 2 W.R. Mis. 13; 
Krishuarau Vasudev, 11 B.H.C.R. 15; Uaina Koer v. 

Luchviau, (1874) 1 C.L.R, 250 and Rakal Chundcr v. Dwarka Nath, 
(1886) 13 Cal. 316] ; Pnrshottavi v. (1881) 8 Bom. 532 ; 

RxmNaraiuw. Ram Chuuder, (1913) 20 I.C. 16; Mating Knuv. Ma 
Nan, (1922) 4 U.B.R. 97 = 70 1,0. 900. The contrary view was 
taken in Sheo Prasad v. Hira Lai, (1889) 12 All. 440 (457). 

4. Subbarayudu v. Pedda Subbaraju, (1893) 16 Mad. 476. 

5. Bisheskur v. Hari, (1884) 5 All. 42. 
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Inteuests 
affected by 
the sale. 


apply to set aside the sale- ^ An adjudged insolvent, 
whose estate is vested in the receiver,* or a person 
who attaches property before judgment,^ cannot 

apply, 

A mortgagee-purchaser of an occupancy-hold- 
ing in execution of his mortgage *decree can apply 
under this rule to set aside a sale of the holding 
in execution of a rent-decree.^ 

A purchaser of a tenure at a private sale 

from the recorded tenant prior to a decree for 

arrears of rent in execution of which the tenure 

is sold can apply." A person who claims to be 

a purchaser of a tenure prior to attachment from 

a judgment-debtor whose interest in the tenure has 

been sold in execution of a decree for its own arrears 
of rent can apply.*^ 

A person who has purchased the same property 
at a prior execution sale, such prior sale not having 
been confirmed, cannot apply.’ 

A purchaser at an execution sale is not a party 

1. Narciidra Bhusan v. Khagendra Bhusan, (1919) 23C.W.N. 
619 = 50 I.C. 329; Jogendra Nath v. Monviotha Nath (1913) 15 I C. 
G68. 

2. Pragji v. Assa Jalal, (1916) 10 S L.R. 53 = 35 I.C. 530. 

3. Jogeiidra Nathv, Monmotha Nathy (1913) 17 C.W.N. 80= 

15 I.C. 668 ; Matvngmi v. Uanmotha Nathy (1900) 4 C.W.N. 542 ; 
Madhusiidan v. Hash MohaUy (1916) 21 C.L J. 614 = 30 I.C. 38. 

4. Tarini Prosadx. Dtva Prasannay (1925) Cal. 925 = 86 I.C. 

612. 

5. Azgar Ali v. Asaboddiny (1905) 9 C.W.N. 134 explaining 
Kaht Sahav. Bhagbati, (1902) 6 C.W.N. 127. See a.\so Kunj a 
Bt’hari v. Sambhtfchandra y (1904) 8 C.W.N. 232 ; Bencdini v. 
Peary Nohan, (1904) 8 C.W N. 65 ; Omar Ali v. ^oonshi Rasirud- 
diiiy (1909) 7 C.L.J. 282. 

6. Aubhoya Dassi v. Pudmo Locliuny (1695) 22 Cal. 802, 
distinguishing Asm'utmini&sa v. Ashrujj aH, (1888; 15 Cal. 4 S 8 . 

7. In the matter of Bhagabati Churny (1882) 8 Cal. 867. 
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to the suit and the only case in which the Court is 
empowered summarily to set aside a sale at his in- 
stance is that provided by section 313- Where the 
auction-purchaser has been induced by fraud to pay 
a larger price than he otherwise would have offered, 
he has no right to apply under section 311 or 313.^ 
If he has bought a property the title to which is 
defective and has been misled on account of 
any fraud or omission on the part of the decree- 
holder it will be open to him to seek his remedy 
against the decree-holder by a suit for such damages 
as the law allows. The purchaser cannot attack 
his own purchase except on the ground that the 
judgment-debtor has no saleable interest.^ But 
this view taken in Calcutta and Patna'*’ has not 
been adopted elsewhere. In Bhavirisetti Gopala^ 
hishnayya v. Sanjeevi Eeddi,^ the Madras High 
Court said that the word ‘ interests * in rule 90 
was not confined to interests in existence prior to 
the sale so as to exclude interests created by the 
sale and as such an auction-purchaser could apply 
to set aside the sale under that rule and it was said 
that there was a change in the law under the pre- 
sent Code, because the words ‘ whose interests are 
affected by the sale ’ did not occur in Section 310 of 
C. P. Code of 1882, and “ if the auction-purchaser’s 
interests are affected by an order setting aside the 

1. Brij Mohun v. Rai Uma Nath, (1893) 20 Cal. 8 P.C. 

2. Khciro Moha^i \ . Sheikh Dilwar, (1918) 3 Pat. L.J. 516 = 40 
I.C. 614. 

3. See also Shea Gohind v, Dhanukdhari, (1913) 19 C. W. N. 
1291 = 21 1. C. 774 ; iCariicfe Chandra v. Nagendranath^ (1923)5 
Pat. L. T. 41 = 74 I. C. 760. 

4. (1920) 38 M. L. J. 228 = 55 I.G. 333. For Nagpore. see Shin 
Prasad Sanioji, (1922) Nag. 113=65 I. G. 875 and contra Bal- 
loani V. Ratanlal^ (1922) 63 I. C. 429 ; Ravi Nandan v. Jagarnath^ 
(1925) 47 All. 479. 


Interests 
affected by 
the sale. 
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sale, it is difificult to see why his interests are not 

also affected by the sale, although it is true that they 

are affected in a different sense and in a different 
degree/’ 

* 

A reversioner entitled to succeed on the death of 
a Hindu widow can apply under this rule as a person 
whose interests are affected by the sale.^ A legal re- 
presentative of a judgment-debtor though not brought 
on record, 2 or though wrongly so brought,^ can apply . 
Where immoveable property has been sold in execu- 
tion of a decree against the ostensible owner as his 
property, a person claiming to be the beneficial owner 
can apply. The test is whether the petitioner would 
be entitled to bring a suit to contest the sale or to 
recover the property,^ and the beneficial owner is 
bound by a decree passed against the benamidar/ 
A contrary view was latterly taken in Eardwari Lai 
V. Salamat-ullah^ that the real owner is incompe- 
tent to apply. It was said If his property has been 
sold in execution of a decree obtained against his 
son and he is not estopped by the provisions of the 
Transfer of Property Act from setting up his true title, 
then the sale is a nullity as against him and cannot 
affect his interests. If on the other hand he has 
no real interest in the property in suit he should 
obviously not be permitted to maintain the applica- 
tion under rule 90.” Their Lordships thought that 
the earlier decisions were under the old Code and 
that the law had been altered. But all the same it 

1. Brij Kishore V. Pratab^ (1919) 4 Pat. L J. 3G0 = 51 I.C. 359, 

2. Slieo Prasad v. TJira Lai, (1889) 12 AH. 440 (457-8). 

3. Malkarjunv. Narhari, (1900) 25 Bom. 337 P. C. 

4. Abdnl Gani v. Dunne, (1893) 20 Cal. 418 F. B, (Banerjeo J. 
dissenting) ; Timmana v. Mahabala, (1896) 19 Mad. ‘167. 

5. Khiib Chand v. Narain Singh, (1831) 3 All. 812 ; Gopinaih 
V. Bhugtoat, (1884) 10 Cal, C97 (705). 

G. (1916) 38 All. 358, 
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has been thought that the words “ whose interests 
are affected by the sale have a wider import than 
the corresponding expression in section 311 of the 
Code of 1882.^ An attaching creditor can therefore 
apply under this rule.^ 

The following have been held to be material lastancesof 
irregularities ; — A statement that the purchaser iJ-r^egXrUy. 
would be liable for arrears of rent on tenure;^ 
an omission or misstatement of the Government 
revenue/ or of the value of the property, ^ 
or of the amount of income or incumbrances 
on it/ or of the precise amount of claims received 

1. Abdul Aziz v. Tafajuddint (1914) 19 C. W. N. 32G = 

23 I. C. 339 ; Sailabata Debi v. Nritya Gopal Sen, (1915) 22 C. \V. 

N. 143 = 31 I. C. 859. 

2. Dhircndra Nathy. Eamini Kumar, (1924) 51 Cal. 495. 

3. Mahomed Jaivofl v. Mahraj Kumar Gopal Saran, (1924) 30 
I.C. 223, because under law the purchaser is not so liable, 

4. Madarsah y. Pahiiap] a, (1900)23 Mad. G28 ; Baliram\\ 

Narsingdas, (1923) 40 M. L. J. 403=75 I.C. 54G T. C.; Gridhari v! 

Hurdeo, ((1876) 26 W. R. 44 P. C. ; Mohahir v. OlpJurts^ (1882) 9 
Cal. 656 P.G.\Umadi Rajaha v. Sri Raja Velugoti, {\91S) 38 
Mad. 387. 

5. Sadatmand v. PJiul Kuar, (1898) 20 All. 412 P. C. ; 

Umadi Rajaha v. Sri Raia Vclugotif (1913) 38 JIad. 387; 

Basanta Kumar y. Ram Kaaai, (1911) 13 C. L. J. 192 = 9 I. C. 

G98; Sivadnrga Debi v. Rajmohau, (1911) 10 I.C. 475; Rudrananda 
V. Prithichaml, [lOll) 14 C. L. J. 31G = 11 1.0.438; Rai Kishore 
Dasi V. Mukund Dal, (1911) 11 I.C. 295 ; Gotir Kishore v. Chaiidra 
Mohan, (1912) IG I. C. 394 Jadunath v. Aswani Kumar, (1912) 

16 C.L. J. 98=16 I.C. 974; Mohendranath y. Bepin Bchary Ghose, 

(1916) 33 I.C. 946 ; Mahamid Ali v. Maliabir, (1916) 35 I. C. 411 ; 

Bansraj y Sheik Mohideen Ro7uthcr, (1915) 29 I. C. 745 ; Chokka- 
Ungay, Srinivasa, (1913) 21 I.C. 592 ; Nandkiswar v. Kcdarnath, 

(1917) 40 I. 0. 819 ; Sakhichand y. Kalanand, (1917) 4 Pat. L.W. 

88 = 42 1. C. 394 ; Chattcrpat v. Stircndranath, (1918) Pat. 33 = 

44 I. C. 412 ; Mahomed Nizamuddin v. Aminuddin, (1922) 

4 Lah. L. J. 441=67 I.C. 885 ; Pareshnath y. Harioharan, (1919) 

52 I. C. 23 ; Mahammad Jahur v. Gopalsaran, (1920) 1 Pat. L. T. 

441 = 57 I. C. 610. 

G. V. (1898) 21 Mad. 51; Moti Laul 

V. Bhawani, (1902) 6 C. W. N. 836 ; Krishna v. Mctichand, (1913) 

11-78 
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from other decree-holder;^ attaching or admitting 
property of sale under a mortgage-decree and 
subsequently announcing only the right, title and 
interest will be sold;“ misleading description of 
property omission to issue notice before preparing 
proclamation;^ omission to specify in the proclama- 
tion of sale the extent of the property to be sold;^ 
omission to have drum beaten as required under rule 

67 , omission to affix a copy of the sale proclamation 
under rule 67 

omission to notify encumbrances® ; making a 
partition in execution instead of selling the undivi- 
ded share an adjournment of sale by bailiff with- 
out leave of Court selling immoveable property 
before the expiration of 30 days from the date of 
the affixture of the proclamation under rule 68 

40 Cal. 635 P. C.; Mohendranathv. Behary GhosOt (1916J 33 I. C. 
946 ; Maniram v. LachniaiulaSt (1917) P. L. R, 11 = 39 I. C. 59 ; 
BaiKishari Dasi v, Mukund Lai, (1911) 11 I.C, 295; Bahti 
Siiai'atRamw Mahahir Prosof?, (1925) Oudh. 424 = 88 1.0.632; 
Bastanijiv . PcrozshaV), (1925) Sindh 101. But see 'Mohe^idro Coomdr 
V. Beera Uohun, (J881) 7 Cal. 723. 

1. Mahavied AM v. Mahahir ^ (1916) 35 I. C, 411. 

2. Mohiny Mohtin V . Bhoob^injoy, (1880) 6 C.L R. 237. 

3. Chimiabai v. Dhula Kupia, (1919) 21 Bom. L.R. 281=50 
I.C, 384. 

4. Jagannath v. Daiid, (1924) 75 I,C. 103. 

5. Madarsah v. Pahiiappa, (1900) 23 Mad. 628 ; Promatha- 
nath'v. Bejoy Madhab, (1919) 53 I. C. 143 ; Rai Kishori Ddsi v. 
Uiikundlal, (1911) 11 I.C. 295. 

6. Trivibak v. Nana, (1886) 10 Bom. 504; Bhtgwati v. 

Mnkand, (1920) 56 I.C. 523 ; Nandlal v. Tola Ram, (1922) 67 I. C. 
752. 

7. Kahjiara v. Ram Coomar, (1891) 7 Cal. 466 ; Nana 
Kvmar v. Oolam Chundcr, (1881) 18 Cal. 422 ; Laxmi Narayany. 
Purnabai, (1918) 48 I.C. 611. 

8. Shiv Prasad v. Saniooji, (1922) 18 N.L.R, 95=65 I.C. S75. 

9. Uailniradas v. Fatma, (1S68) 5 B.H.C.R.A.C. 63, 

10, Vadnganatan v. Foy, (1914) 6 Bur. L.T. 65 = 25 I.C. 192. 

11. Abdul Nossia v. Dcolal, (1882) 11 C.L.R 303 ; Tasaddiik v. 
Ahmad, (1893) 21 Cal. 66 ; Htirbuns y, Bhairo P^rshad, (1879) 4 
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selling when the judgment-debtor has been declared 
insane without a guardian selling without fresh 
proclamation after a portion of the property has 
been released to a third party selling without a 
fresh proclamation when there has been post- 
ponement where the sale is adjourned for more 
than one week, unless the judgment-debtor waives 
the proclamation omission to mention the place 
of sale omission to notify that the property would 
be sold on a day named or as soon thereafter as it 
might come up in the list ; notifying as charge a 
higher amount than is really due;*^ notifying a sale 
subject to charge but selling free from charge 
selling half the property after the whole has been 
proclaimed for sale selling a debt secured by a 
mortgage of immoveable property under the provi- 


O.L.R. 33 ; Vaikata v. (1S90) 14 Mad. 227 ; Ldxmhiaraydn 

V. Pttrnahai, (1918) 48 I.G, 611 ; Ramji Patel v. Karkaji, (1934) 
Nag. 293. 

1. Narayana v. Kaliana S^indaram, (1896) 19 Mad. 219; 
Kcshawcsarciidra v. Dcvendrabala, (1915) 29 I.C. 211. See C.P.C. 
0. 32, r. 15 aud Chapter on Void and Voidable Sales, supra. 

2. Shib Prokash v. Sardar Doijal, (1887) 3 Cal. 543. See 
Sethai Ooundan v. Subrarnania, (1920) 11 L.W. 477. 

3. Biinn Behari v. Jatiiidranath, {1910) 37 G-dl. S07 ; Gopec 

Nathy. Luchmeeput, (1878) 3 Cal. 542; Shoshee MukJu-ey. Dwarka- 
nath, (1866) 6 W.R. Mis. 84; Kishen Prosuimo y. Narduma, (1873) 
17 W.R. 339; Mohunt Megh Loll y. Shib Pershad, (1881) 7 Cal. 34 
See also Jamiai Mohany, Chandra Kumnr ^ (1901) 6 C.W.N 44, 
Sethai v. Subramanya, (1920) 11 L.W. 477; Mohamed v. Smjed AH. 
(1914) 25 I.C. 18; Uoti Singh v. Prithipal^ (1914) 25 I.C. 17; 
Kirpal Singh v. Kcdarnath^ (1917) 3 Pat. L.W. 357 = 41 I C. 65. 

4- Tuljaram Bao v. Ra?nchandra Rao, (1921) 41 M.L.J 465 
=68 I.C. 916. 

5. Bj/kunt Nath v. Juggat Moftwu, (1875) 24 W.R. 240. 

6. Kanji Mai v. Bibi Sailo, (1886) 8 All. 110 ; Kasthuri 
Aiyangar v. Arunachclam, (1916) 1 M.W.N. 195 = 34 I.C. 350. 

7. Fazlahar Rahamati v. JaWahir, (1911) 9 I.C. 383, 

8. Pannah Lai v. Sri Ram, (1877) 1 Shome 10. See also 
Nurjihan V Girdhari Lai. (1911) P.L.R. 222 = 12 I.C. 579. 


Instances 
material 
ircegularity 
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m!tXT applicable to moveable property;^ selling with- 

icreguiarity, out fixing the hour of sale;^ selling v^ithouk specifying 

the adjourned hour of sale 

failure to direct advertisement of sale in the 
gazette;^ selling on a day previous to that fixed in the 
order of postponement;'’ selling at an hour or place not 
mentioned in the notification changing the speci- 
fied order of sale without notice selling properties 
all together when advertised to be sold by lots;* 
or without proper attachment adjourning sale 
from time to time without sufficient ground delay 
in mak ing the deposit required by rule 78 (2);“ 

1. Srinath DuU v. Gopal Chundra, (1886) 9 Cal. 511, See 
Sami Ayyar v. Krish-.iasami, (1836) 10 Mad. 169. 

2. Snrttomoyce v. Dakhina Ranjan, (1696) 2i Cal. 291 ; 
.Vci’imud V. Gobiiid, (1915) 18 0 C. 1 = 29 I.C, 184 ; Fran Singh v.’ 

Janardan Singh, (1912) 14 C.L.J, 541 = 13 I.C. 337 ; Gour Kislwre 
V. Chandra Mohan, (1912) 16 I.C. 394. 

3. Bhikari Misra v. Eatti Surja Moni, (1901) 6C.W.N. 43 ; 
Mahabir v. Dhannkdhari, (1904) 31 Cal. 815 ; Pran Singh v! 
Janardhan Singh, (1912) 14 G.L.J. 541 = 131 C. 337. 

4. Gobi Chand V, Benarsi, {I9i9) Ih^h. L.J. 197=53 I.C. 

794. 

5. Jhoomnck v. Rajuh Radha Pcrsad, (1876) 25 W.E. 328; 
Safdar All V. Fazal, (1915) P.L.R. 156 = 30 I.C. 524. 

6. Khodeja v. Johad, (1876) 14 W.R. 320; Tasadduk v. 
Ahmad, (1915) 21 Cal. 66; Shafdar v. Fazal, (1915) P.L.R. 156 = 30 
I.C. 524 ; Krishnajj v. Bomanji, (1909) 11 Bom. L-R. 380 = 2 I.C. 
459; Ranjit Singha v. Jnancndra, (1915) 19 C.W.N. 963 = 27 
I.C. 825. But see Jagarama Pricf/zajiri, (1920) 44 JIad. 35 ; 
Hari Sadhan v. Shih Gopal, (1922) 35 C.L.J. 140 = 65 I.C, 746. 

7. Pokhray v. Gossain Munraj, (1869) 12 W.R. 281. See 
Piity Thcygaraya Chcttiar v. Sivapada MudaVi, (1911) 21 M.L J, 
1008=12 1.0.137. 

8. Urguhart v. dTu-ndeeput, (1869) 12 W.R. 492 ; Sreekunt 
Dass V. R imjcebun, (1873) 18 W.R. 342. Por the converse case, see 
Abdul Hye v. Macrae, (1874) 23 W,R. 1 ; but not when there is no 
order for sale by lots, Maui Ram v. LaGhman, 11 P.L.R, 1917 = 39 
I.C. 59. 

9. Bipin Bchari v. Kantichandra, (1913) 18 I.C. 715. 

10. Venkata v. Sama, (1690) 14 Mad. 227. 

11. Venkata v, Samat (1890) 14 Mad. 227; Mohamed AH 
V, Mahabir, (1916) 35 I.C. 411. 
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selling in contravention of an injunction,* or of a 
stay;^ selling without notice to® or after notice to a 
wrong^ legal representative of the deceased judg- 
ment-debtor ; selling after notice to the legal rep- 
resentative sent by the Court to which the decree is 
transferred for execution and not the Court which 
passed the decree selling after a notification so 
vague in the description of property as to be mislead- 
ing;^' selling at an unusually early hour;'^ purchasing 
by decree-holder without abiding by the conditions 
of leave;® selling without appointing guardian ad- 
litem to a minor defendant.^ 

When neither the mortgage bond nor the 
decree thereon gives a direction as to the order in 
which the mortgaged properties are to be sold in 
execution, the mortgagee can choose the order in 
which they are to be sold. But where there are 
a number of jugdment-debtors with right of contri- 
bution they can apply to the executing Court to 
look into the equities inter se and direct a sale in 
consonance therewith and failure to do is a materi- 
al irregularity.*'^ 

1. Dkzr2vi Chziid V. .liiftisi (1930) 54 I C. 928. 

2. See HitnziiaOia ^ v. Arunichellam^ (1914) 33 Mad. 7G6. 

3. Ra^ara) v. Prosan ia Kumar, (1913) 40 Cal. 45 ; Mahpal v. 
Rim BaJiadur, (1919) U.D.L.R. 7 = 52 I.G, 1G7 ; Sluzm Sunclar v. 
Jkumat Shah, (191L) 20 C.L.J. 337 = 11 I.G. 893. See also Miraj 
Din V. Dilbaga Rai, (1914) P.L.R. 144 = 25 I.G. 51. 

4. Malkarjun v. Isarahari, (1900) 25 Bom. 337. 

5. Pasiunarti v. Gaiiti, (1915) 28 M.L J. 525=29 I C. 314. 

6. Banke Lai v. Jajat l^arain, (1900) 22 All. 168. 

7. Ranjii Sinjha v Jnanendra, (1915) 19 C.W.N. 963 = 27 
I.G. 825. 

8. Raj Kuer v. Chunyio Lai, (1912) 16 O.C. 86 = 15 I.G. 888. 

9. Keshawc Snrcndra v. Dcvendrahzla, X.O. 111. 

See also Krishna v. Moti Chand, (1913) 40 C.il. 635 P.C.; Narayana 
V. Kaliatiastindaram, (1896) 19 Mai. 219 ; Koili Nagiah v. Gopala 
Krishniah, (1911) 9 M.L.T. 260 = 9 I.G. 252. 

10. Raghnnath Sahai v. Daroga Sahu, (1924) 78 I.G. 609, 


Instances of 

material 

irregularity. 
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iQ&tauces of 
no material 
irregularity. 


The following have been held to be not mate- 
rial irregularities ; issuing notice of attachment and 
sale together;^ issuing notice of sale after the death 
of the original decree-holder, and before his legal 
representative is brought on record;^ entering the 
wrong Taluq in the proclamation, if it be served in 
the right village;’^ notifying the sale in an inferior 
cutchery, the chief cutchery being beyond jurisdic- 
tion;"^ overstating the balance due at the time of the 
sale;-’ selling property for a demand for which 
it was only in part liable;*^ selling part of pro- 
perty attached selling property in lots, though 
attached and proclaimed in entirety;® selling 
property for a low or inadequate price;® omitting to 
mention the numbers and values of the promissory 
notes sold; selling on a closed holiday;'’ postponing 


1. Ilurro Soondnrcc v. Brojo Goiind, (1865) 4 W.R. Blis. 12 ; 
h'a7ii DJtushivi v. Stirendcrtiaih^ (1921) 35 C.L.J. 9 = 64 I.C. 25. 

2. Gobind v. Bainun, (1874) 22 W.R. 481; Aba v. Dhondtibai, 
(1894), 9 Bom. 276 ; Sheo Prasad v. Hira Lai, (1889) 12 AH. 440 
F.B.; Abdiir Rahman v, Shankar Dnt, (1895) 17 All. 162; Net Lull 
V. Sheikh Karceiu, (1396) 23 Cal, 686 ; Berhavideo v. Saliq Ram, 
(1925) Pat. 384. Contra, Groves v. Adjninistrator-Gencral of Madras, 
(1898) 22 Mad. 119. 

3. Nooral Hosscin v. Ram Cooinar, (1876) 22 W.R. 326. 

4. Hubeebool v. AUendtr, (1870) 14 W.R. 44, 

5. Chutlnr v. Dhurrnm, (1869) 1 N. W. P. 61 ; KaStUuri 
Aiyangar v. Pisa Arttnachelam, (1916) M.W.N. 195 = 34 1. C. 350. 

6. Raghnbar v. llahi Baksh, (1886) 7 All. 450, 

7. Baidyanath v. Probhabati, (1924) Pat. 803=78 I.C. 315. 

8. Samipillai v. Krishnasavii, (1S97J 21 Mad. 417 ; Roy 
Nandipai v. Alexander, (1870) 13 W.R. 209; Abdul v. Macrae, 
(1875) 23 W.R. 1. 

9. Ldkshvii v. Krishnabhat, (18S4) 8 Bom. 474 ; See also 
Rect Bhunjan v. Meeiurjit, (1866) 6 W.R. Mis, 31 ; JInbacbool v. 
Allender, (1870) 11 W.R. 44 ; Alimoody v. Chunder Nath (1875) 24 
W.R. 227 ; Korapalu Bengsu v, GoHt i Hengsu, (1925) Mad. 729=; 

88 I.C. 228. 

10. Luchmeeput v. Lckra) Roy, (1867) 8 W.R. 415. 

11. Bisram v. Sahib-tm^nissa, (1880) 3 All. 833. See contra 
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sale for more than seven days without fresh procla- 
mation;^ selling portion of the estate within juris- 
diction, although the greater part falls within 
another district;^ postponing sale in obedience to an 
injunction by a subordinate Court;^ not beating drum 
at the time of the sale selling after the judgment- 
creditor had asked the officer to stay the sale 
disparaging remarks by by-standers or purchasers 
other than the decree-holder;® omission to pay 25 
per cent, of the purchase-money at the time of the 
sale."^ 

Under the Code of 1908, fraud has been in- 
cluded under the rule. The Select Committee said 
We think that the existing law as contained in 
section 3 11 of the Code is defective, the omission in 
the section to refer to fraud as a ground for setting 
aside a sale having led some Courts to hold that an 
order on an application setting up fraud as a ground 
for relief is, unlike an order made on an application 
under Section 311, a decree and open to second 
appeal. This result which often involves a con- 

Haro Jamedar v. Ja'iub Chn^i'lci\ (1865) 3 W.R. Mis, 24. See 
also Ram Das v. O^ioial Liquidator ^ (1887) 9 All 366. 

1. Hurba*is v. Dkairo Pcrshad^ (1379) 4 C.Ij.R. 23 ; GajVa;'- 
mati V. Akbar Husain, (190G) 29 All. 193; Venkatav. Savia, (1891) 
14 Mad. 227. 

2. Shib Narain v. Oobind, (1875) 23 W.R. 154. See Kalee 
Prosunno v. Dinonath, (1873) 19 W.R. 435. 

3. Amir Dulhin v. Administrator-Genaral, (1895) 23 Cal. 357. 

4. Tri7nbak v. Hana, (1836) 10 Bom. 504 , Bhagwati Prasad 
V. Mukund, (1920) 56 I.G. 523, 

5. Kamhxee v. Gourmoney, (1876) 1 Ind. Jur. N.S, 359. 

G. Ounga Narain v. Anufida Moyee, (1883) 12 G.L.R. 404 ; 
Lai Mohunv. Nunn Mohamed, (1839) 17 Gal. 152. See also Woopen- 
dro Nath v. Brojendronath, (1831) 7 Cal. 34G ; Rttkhinee Bnllubh v. 
Brojonath, (1379) 5 Cal. 303 ; Lalman-v . Bapulal, (1882) 2 A.W.N, 
138 ; Mahomed Mira v. Savvasi Vijaya, (1899) 23 Mad. 227 P.C, ; 
Uttam Chasid v. Dhanpat Rai, (1911) P.L.R. 102 = 9 I.G. 816, 

7. Ahmed v. Lalia, (1905) 28 All. 238. See page 464 supra, 


Instances of 
no material 
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Fraud. 


siderable prolongation of these proceedings, is in 
our opinion undesirable. We think that application 
for the setting aside of sale should, so far as the 
procedure applicable to them is concerned, stand on 
the same footing whether they are based on the 
ground of irregularity or on the ground of fraud. 

In Paresh Nath v. Hari Charan Dey^^ Jenkins 
C. J. said “ The word * fraud * is very loosely used 
in this class of cases, any irregularity is taken to be 
fraud with the consequence that such a finding 
involves. But a finding of fraud should be reserved 
for what is dishonest and morally wrong. And it 
is not sufficient to come to a vague general finding 
of fraud ; actual fraud must be established." 

A person alleging fraud must state in detail 
the facts constituting the fraud and mere want of 
diligence is not fraud. ^ Where by an agreement made 
out of Court the decree-holder received from some of 
the co-owners of a Zaminfiari their proportionate 
parts of the debt and consented to release their shares 
therein but after the sale was accordingly held, the 
decree-holder colluded with other co-sharers, had the 
sale set aside and in a resale, the whole Zamindari 
was sold, the Judicial Committee said ” If it means 
anything, it can only mean that the judgment-credi- 
tor broke his alleged agreement with the plaintitf and 
that the other persons alleged to have been implicated, 
being aware of the circumstances, took some part in 
the transaction and that charge was, as it was, 
vague and general.^ The allegation of fraud recites 
usually collusion between the decree-holder and 

1. (1911) 38 Cal. Gay. 

2. Bahiidas v. Mtihaminad XvsvJ, (1921) C Tat. L. J. 319= 

G1 I. C. 823. 

3. ProsEnno Euviar v. Kali Das, (1892) 19 Cal. GS3 (G88), 
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auction -purchaser and in ikeeping out the proceed- Fraud, 
ings in execution and sale from the knowledge of 
the judgment-debtors.^ A purchase by the decree- 
holder through a benamidar at a price less than that 
at which he was permitted to bid constitutes fraud. ^ 

So is a purchase by a clerk of the decree-holder's 
pleader-^ A statement in the proclamation that the 
property admitted for sale was non-ancestral is not.^ 

A charge against a bidder that he and those who 
have acted in concert with him have acted in such 
a manner as to prevent the best price from being 
obtained does not of itself amount to a charge of 
fraud, nor will proof of such concert invalidate the sale 
to him. But where the decree-holder had withheld 
information of an agreement to sell to a third per- 
son the property after court-sale for a specified 
sum, the omission to disclose the agreement when 
he applied for leave to bid was a fraud on the Court 
and entitled the petitioner to have the sale set aside 
on the ground that in point of law no leave to bid 
had been granted.^ Where the decree-holder agreed 
not to hold the sale if payment was made within a 
certain time, and he then fraudulently proceeded to 
sell the property, this is fraud in the conduct of the 

1. Hira Lai v. Chundra Kanto, (1899) 26 Cal. 539. (In that 
case the applicant may be entitled to the extension of time under 
S. 18 of the Limitation Act) ; Gulam Ahad v. Judhistcr Chundra, 

(L902) 30 Cal. 112(153) ; Durga Kunxoar v. Balwant, (1901) 23 All. 

478. 

2. Sriinati Sarot Kumari v. Ifimaliaharan, (1900) 5 C. W. N. 

265 ; Nanda Kumar v. Govind, (1910) 13 C. L. J. 312=6 I.C. 135 ; 

Bay Kuar v. Chunnoo Lai, (1923) 16 O. C. 86=75 I. C. 888. 

3. Ali Abba^ v. Narain Da&s, (1925) Oudh, 381 = 87 I.C. 997. 

4. Wahid unnissa v. Girdhari, (1905) 17 All. 702. 

5. Mohamed Mira v. Savvasi Vijaya, (1699) 23 Mad. 227 P.C. 

(The rule in Woopendra Math v. JSrojandro^iath, (1881) 7 Cal. 346 
is too broadly stated). See also Tarubalav. Manx Lai, (1900) 

II. G. 246: XJttamChaml w . Dhanapat Rai , (1911) P. L, R. 102 
= 9 I.C. 816. 

U-79 
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Publishing 
and coaduct- 
iug the sale. 


sale.^ An under-statement of value in a sale- 
proclamation is not by itself sufficient to justify 
an inference of fraud* If the other circumstances of 
the cases justify an inference that the under-state- 
nient was deliberately made as part of a scheme to 
obtain the property at a low price the under-state- 
ment taken with those circumstances may perhaps 
justify a finding of fraud.^ 

The irregularity or fraud must have occurred 
in publishing or conducting the sale. The ex- 
pression “publishing the sale” refers to all acts 
required to be done preliminary to the conduct 
of the sale. The irregular' preparation of the sale- 
proclamation, the omission to issue the notice 
required by rule 66 (2) and the failure to comply 
with the provisions of rule 54 regarding promul- 
gation of the order are irregularities in publishing 
the sale.® The expression ‘ conducting the sale/ 
relates to the action of the officer conducting the 
sale>* and not to anything done before the sale or 
any proceedings unconnected with the actual carry- 
ing out of the sale.^ It embraces all acts which 
the Court is required to perform down to the close 
of the sale which terminates when the lot is knocked 
down to the highest bidder.^ 


1. Sheikh Dux y . Baghubar Ganjhu (1918) 3 Pat.L.J, 645 = 
48 I.C. 560. 

2. Kishori Dasi v. Mukund Lai, (1911) 15 C. W. N. 896 = 
11 I. C. 295 ; Ramdhari v. Deona^hdan, (1924) 2 Pat. 65 ; Sural 
Narain v. Hardwa^ Svigh (1925) Fat. 461 = 87 I.C. 381. See also 
Tarttbala y. Moni Lai, (1909) 1 I. C. 246 ; Bajrang v. Mt, Sonef- 
hari, (1925) Pat. 521 = 85 I.C. 622. 

3. Bepin Bihar i y. Eanti Chaadra, (1913) 18 I.C. 715. Sea 
also Gopi Chaad v. Bcaarsi Das, (1919) 53 I.C. 794. 

4. RamoAhhaibar v. Bech^i, (1885) 7 Ail. 641. 

5. Binda Debee v. Gopec Sooiidurcc, (1361) 6 W.R. Mis. 82. 



ANNULMENT OF SALES 


627 


So any irregularity prior to the publication and 
sale cannot be a ground under this rule. An objection 
that the decree in execution of which the sale was 
held was obtained by fraud, ^ or without service of 
summons or notice on the judgment-debtor," or was 
time-barred or was allowed after the decree was satis- 
fied,^ or an objection that the property sold was not 
saleable within the meaning of section 60, or was 
sold by a Court which had no jurisdiction,^ cannot be 
entertained under this rule* 


Grounds out* 
side the rule. 


According to the Allahabad High Court an 
omission to attach immoveable property before sale 
amounts to a material irregularity in conducting 
the sale *’ for an attachment is a step towards 
the sale of the judgment-debtor’s property,® But 
according to the High Court of Calcutta an attach- 
ment is not an essential preliminary in sales, but 
only a measure for the protection of the decree-holder 


1. Khagendra v. Fran Nath, (1902) 22 Cal. 395; Lakshmi 
Charan v.Sris/t Chandra, (1911) 13 C.L.J. 162 — 9 I.C. 584; Venkata- 
rama v. Paramasiva, (1924) 78 I.C. 108. 

2. Nett hall y. Sheikh Kareem, (1896) 23 Cal. 686, 

3. Gangathara v. Rathabai, (1883) 6 Mad. 237 ; Lakhu Rai v, 
Keshi Prasad, (1917) 2 Pat. L.J. 157 = 38 I.C. 876 ; Alkeshi Dasi v. 
Birai Mohini, (1911) 10 I.C. 625; hi re Degnmbiiree, (1862) 9 W.R. 
230 F.B. 

4. Ramachhaibar v. Beolm, (1385) 7 All. 641 ; Vmed v. Jas 
Ram, (1907) 29 All. 612 ; Sakhi Rai v. Ram Avtar, (1920) 1 Pat. 
L. T. 742=57 I. C. 201. See also Dt^rga^charan v. Kali Prasanna 
(1899) 26 Cal. 727 ; Raynagopal v. Khiali Ram, (1384) 6 All. 
448. 

5. Shirin Begam v. Agha AH, (1895) 18 All. 141 (144). 

6. Sheodhyan v , Bholanath, (1899) 21 All, 311 ; Madho Lai 
V. Jawahir, (1909) 0 I. C. 713 = 40 P. R. 1909 ; Panaru v. 
Baldeo (1913) 21 1. C. 46 ; Taraknathv. Syamacharan, (1916) 36 
I. C. 292. But aee pec Mahmxxl J. in Ramohaibar v. Bechu, (1885) 
7 All. 041. saying that c:)adacting the sale does not refer to anythi i 
done antecedent to sale. 
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and the purchaser of property and the absence 
of attachment was not a tenable objection,^ 

Injury means loss what is wrongful, and when 
a person loses what he has been in the habit or 
wrongfully gaining, it is not substantial injury or 
injury of any sort or kind. So a Court of justice in 
a proceeding arising under section 311 should not 
take ahwahs into account in fixing the value of the 
property.^ 

Material irregularity or fraud is not by itself a 
ground for setting aside a sale, unles the applicant 
suffered substantial injury From the existence of a 
material irregularity or fraud we cannot presume 
substantial injury.^ Under certain circumstances 

1. Sharoda Moyee v. Wooma Moyee^ 8 W. R. 9; 

Patitsliahu v. Rari Mahanti^ (1900) ‘27 Cal. 789; Sasirama Kumari 
V. Mcherban, (1911) 13 C. L. J. 243 = 9 I. G. 918 ; Samiruddhi v. 
Abdul Syed^ (1918) 44 I. C. 734; Tardknath Syamacliaran^ 
(1910) 36 I. C. 292 ; Shanker Rao v. Mawk Rao, (1923) Nag. 18 = 
68 I. C. 843 : Raja Wazir Singh v, Bhokhari Singhj (1923) 3 
Pat. L. T. 765 = 68 I. 0 363, In Maaiaghten y. Mahabir ^ (1S82) 

9 Cal. 656 (665) P. C. th© question, whether the notice of attach- 
ment not having been properly published would affect the sale 
or be an irregularity in conducting the sale, was not decided. 

2. Shosi Bhusan v. Ahvied, (1903) 7 C.W.N, 439. 

3. Rauglal v. Sir Ravanes^var^ (1912) 39 Cal. 26 P. C,; 
Mahovicd AH v, Kiberia, (1911) 15 C.W.N. S50=9 I. C. 66; 
Mohuncd v. Sayed AH Khan^ (1914) 25 T.C. 18 (absence of fresh 
proclamation) ; Sham Sundar v. Jhumat, (1911) 20 C. L. J. 337 = 

11 I.C. 893. (omission to give notice under 0. 21 rule 22) ; Rasaraj 
V. Prosanna Kumar, (1913) 40 Cal. 45 ; Tekait Krishna Prasad v. 
Mali Chandf (1913) 40 Cal. 635 P.G. (irregularity in proclaiming sale); 
Mahmud All y. Qobind, 18 O.C. 1=23 I.C. 134 (omission 

to specify time of sale); Lai v. Jagatchandra, (1925) 4 Pat, 

696 ; Muzaffarnigas v. Budh Singh, (1924) All. 698=83 I.C. 1028. 

4. Maonaughten v, Mahabir, (1832) 9 Cal. 656 P.C. ; Satish 
Chundcr v. Thomas, (1885) 11 Cal, G5S ; Lala Mobaruky. SeorHary 
of State, (1885) 11 Cal. 200 F.B. ; Arunaahellam v. Arunachellam , 
(1889) 12 Mad. 19 P.C. See also Olpherts y. Mahabir, (1882) 9 
Cal, 656 P.C, ; Tasadduk v. Ahmad, (1894) 21 Cal. 66 P.C. 


Connection 
between 
irregularity 
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there may be a necessary inference of substantial Connection 

^ bot^CCD 

loss on account of an irregularity> but inadequacy irregularity 
of price cannot be the sole ground to conclude that injury, 
the one is the cause of the other. ^ 

The substantial injury must have arisen by 
reason of the material irregularity or fraud com- 
plained of.^ Substantial injury may be due to various 
causes and not necessarily to material irregularity 
in the publication and conduct of the sale. But 
Courts are enjoined to exclude all other causes of 
substantial injury and confine the ground of relief 
to the presence of the relation of cause and effect 
between irregularity and substantial injury.^ The 
injury must at least flow reasonably and naturally 
from the irregularity and be attributable to it alone.'* 

1. Oannpathi Pillaiv. Malaya Peruuial^ (1924) 20L.W. 736 ; 

Nibaran Chandra v. Chiranjib^ (1906) 32 Cal. 542 ; V enkatasub- 
hayya v. Zamindar of Karvetnagart (1897) 20 Mad. 159 ; Haladhar 
V. Prafullanath (1920) 57 I.G. 892 ; Superior Bank Ld., v. Budh 
Singh, (1924) All. 698 ; Sher Khan v. Misrilal, (1925) 89 I.C. 107. 

2. Macnaughten v. Mahabir, (1882) 9 Cal. 656 P.C.; Satish 
Chunder v. Thomas, (1885) 11 Cal. 658 ; Fazlar v. Javalur, (1911) 

9 I.C. 385 ; Gonr Kishore v. Chandra Mohan, (1912) 16 I.C. 394 >’ 
Asjnfifwntiissa v. Ashruff, (1888) 15 Cal. 488; Bommayya v. 
Chidambaram, (1999) 22 Mad. 440; Joytara v. Mahoined, (1865) 

2 W.R. Mis. 2 ; Mihnonee v. Ramachi^n, (1866) 6 W.R. Mis. 45 ; 

Aobol Mahomed v. Sihb Doolarea, (1869) 11 W.R. 114 ; Laokram v, 

Mohesh, (1869) 12 W.R. 488 ; Nojmoodde€7i v. Abdul Azeez, (1869) 

11 W.R. 95 ; Chunder Shekhna v. Jadub Chunder, (1873) 19 W.R. 

78; Sheo Prokash v. Hurdai, (1874) 22 W.R. 550; Sanwul v. 

Makhu7i, (1870) 2 N.W.l^. 143 ; Maung Kun v, Ma Nan, (1922) 70 
I.O. 900; Sethai Qoundan v. Subramania, (1920) 11 L.W. 477. 

3. Nibaran Chandra v. Ckiranjib Prasad, (1906) 32 Cal. 542. 

4. Trii^urasundjri v. Durga Churn, (1884) 11 Cal. 74; 
Sioaminatha v. Sivagurunaiha , (1916) 32 I.C. 990 ; Palaniappa v. 

Arumuga, (1916) 33 I.C. 692 ; Haladhar v. Prajullanaih, (1920) 

57 I C. 892; Laxmi Narayan v. Purnoiai, (1918) 48 I.C. 611 ; 

Mohamed Ali v. Ma/toiir, (1916) 35 I.C. ^11 ; Sivakolundu y. 

Ganapathy, (1917) M W.N. 89 = 37 I.C. 464; Maniram v. Luohman 
Das. (1917) P.LR. 11 = 39 I.C. 59; Taimuddi v. Lakpat, (1918) 45 
I.C. 212; Srish Chandra v. Sadhu Charan, (1918) Pat. 284 = 46 I.C. 
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evidence. 


When the value shown in the proclamation was 
inserted by consent the fact that the price actually 
got at the sale was lower is not sufficient to set aside 
the sale. ^ 

The nature of the evidence necessary to prove 
this connection has been the subject of varying judi- 
cial opinion. Under the C.P, Code of 1882, “ no sale 
shall be set aside on the ground of irregularity unless 
the applicant proves to the satisfaction of the Court 
that he has sustained substantial injury by reason of 
such irregularity.” In Tasadduk v. Ahmed^ the sale 
was sought to be set aside on the ground that it was 
held before the expiry of thirty days from the date 
of the proclamation and their Lordships said, ** In 
the application of tliat section 311 it was incumbent 
on the respondents (applicants) to have proved that 
they sustained substantial injury by reason of such 
irregularity. They gave no such evidence and it 
would be extremely improbable that injury could 
have happened from the non-compliance with the 
strict letter of section 290. Their Lordships cannot 
accept the judgment of the Judicial Commissioner 
that loss is to be inferred from the mere fact that a 
sale was held without full compliance with the pro- 
visions of section 290. The section clearly contem- 
plates direct evidence on the subject.”*’ 

84 ; Noor Mahomgd v. Bialik, (1923) Lcih. 213 = 71 I C. 730; Mawig 
Kun V. Ma Nan, (1922) 4 U.U.K. 97 = 70 I.C. 900 ; Paresh Nath v. 
HaricharanAlOl^) 52 I.C. 23; Mahomed Maqbul v. Sayed Ali^ 
(1914) 25 I.C. 18 ; Goiir Kishore v. Chandra Mohanj (1912) 16 I.C. 
394. 

1. Rajbans Sahay v. Askaran Baid, (1922) 1 Pat. 214 ; Shcr 
Khan v. Misri Lai, (1925) 89 I.C. 107. 

2. (J894) 21 Cal 60 P.C. 

3. See also Olpherts v. Mahuhir Pershad, (1882) 9 Cal, 056. 
P.C. ; Arunaohcllam v. Arnnachellam, (1880) 12 Mad. 19 P.C. ; 
Jagannath v. Makund, (1895) 18 All. 37 ; Uobaruk v. Secretary of 
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Referring to these words ‘ direct evidence/ the 

° r • f 77-7 evidence, 

High Court of Calcutta said in Ismail Khan v. 

Ahdut Aziz,^ we think that it is very doubtful whe- 
ther their Lordships by use of these words intended 
to restrict the mode of proof connecting a material 
irregularity with substantial injury to evidence of a 
particular description or to vary the rule laid down in 
the cases of Mac Naughten v. Mahahir Pershad^^ and 
Arunachellain v. Arunachellam,'^ that in all cases of 
irregularity under Section 311, evidence must be 
given of substantial injury having resulted from the 
irregularity. We are rather inclined to think that 
what their Lordships intended to say by using the 
words * direct evidence ’ was that there must be 
evidence showing that substantial injury was the 
necessary result of the irregularity complained 
of.... - No doubt, there is no direct evidence in the 
strict sense of the term that the inadequate price 
was caused by the irregularity, still there is evidence^ 
from which we think the inference necessarily arises 
that the irregularity was the cause of the injury. 

The uncertainty as to when and at what particular 
hour the sale would be held was sufficient to 
prevent intending purchasers from being present on 
the 25th November and on the 27th when the 
property was put up and sold only three bidders 
attended and to the paucity of bidders, we think 
may reasonably be ascribed the very low price the 

State, (1884) 11 Cal. 658; Esmail v. Abdul Aziz, (1905) I C.L.J, 91. 

This is a pare question of fact ; Fdkharuddiu, v. OJJkial Trustee, 

(1881) 8 Cal. 178. 

1. (1905) 32 Cal. 509. See also Baij Nath v. Maharaja Sir 
Ravayieswar Prasad, (1907) 6 C.L.J. 163 (inaiequate price}; Voikata 
Subbaraya v. Zarnindar of Karvetnagar, (1897) 20 Mad. 159 
(absence of tom-tom at the sale). 

2. (1883) 9 Cal. 656. 

3. (1889) 12 Mad. 19. 
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Direct 

evideDce. 


property fetched.’* Therefore the fact that the 
inadequacy of price is the result of irregularity 
may be established by direct evidence, or be inferred, 


when such inference is reasonable from the nature 
of the irregularity and the extent of the inadequacy 
of price. ^ That is, there must be evidence of 
circumstances, which will warrant the necessary or 
at least reasonable inference that the inadequacy 
of price at the sale was the result of the irregularity 
complained of-^ Tbo same view has been taken by 
the Madras High Court.^ But the Allahabad High 
Court took a more narrow view that it was in- 
cumbent on the judgment-debtors to prove that they 
sustained substantial injury by reason of such 
irregularity and that loss was not to be inferred from 
the mere fact that a sale was held without full 
compliance with section 290, a section which 


contemplated direct evidence on the subject.^ 


To set at rest this conflict of views the language 
of the Code has been now altered. It is not sufficient 
to set aside a sale if “upon the facts proved the 


1. Sheorution v. Net hall, (1902) 30 Cal, 9 ; Surno Moyee v. 
Dakhina, (1897) 2^ Cal. 291 ; Duni Chand v. Atma Singh, (1906) 
132 P.R. 1906 = 11 P.L.R. 1907 ; Zaki Hasan v. Sainbhu Dayal, 
(1902) 6 O. C. 61 : Guru Baksh v. Jawahir, (1893) 20 Cal. 
699 : Jammi Mohan v. Chandra Kuniar, (1901) 6 C.W.N. 44; Hem 
Chandra v. Sarat Kamini, (1902) 6 C.W.N. 526 : Moti Lai v. 
Bhamani Kumari, (1902) 6 C.W.N. 836 ; Bhikari v. Rani Surja- 
moni, (1902) 6 C.W.N. 48 ; Bonotnali v. Woomesh Chunder, (1881) 
7 Cal. 730; Oopi Koeri v. Qopi LaU (1894) 21 Cal. 806. 

2. Mahabir Pershad v. Dhanukdhari, (1904) 31 Cal. 815 (819) 
(QOn«speoificatioD of the hour of sale). 

3. Vcnkatasubbar aya Chctty v. Zamindar oj Karvctnagar, 
(1896) 20 Mad. 159 (omibbiou to have sale tom-toui); Bommoyya v. 
Chidanibara, (1899) 22 Mad. 440 (QOii-publicatiou of the notice of 
sale at the (collector *o olUce). 

4. Jagannath v. Makund Prasad, (1895) 18 All. C7 ; Shirin 
V. Agha AH, (1895) IS All. 141. 
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Court is satisfied that the applicant has sustained 
substantial injury, by reason of such irregularity or 
fraud’* and the relation between the injury and the 
low price need not be connected as cause and effect 
by direct evidence. 

The person who seeks to set aside the sale must 
prove that there was material irregularity and sub- 
stantial injury resulted from it.^ 

The application must be made to the Court exe- Form of 
cuting the decree and not to the collector to whom a 
case has been transferred for execution,^ unless the 
rules framed by the Local Government] allow the 
collector to entertain such application.^ The pre- 
amble of the application need not set out a formal 
array of parties.** Separate applications by different 
judgment-debtors may be tried together and where 
separate applications are made by different judg- 
ment-debtors and some are barred, they may be 
treated as applications to be made parties to proceed- 
ings then before the Court and the sale as a whole 
may be set aside. ^ 

The decree-holder is a necessary party to an Parties, 
application under this rule. So where the judgment- 
debtor applies and does not implead the decree- 
holder until long after period of limitation had ex- 
pired, the application must be dismissed.^ Beneficial 

1. Qanapathia Pillai v. Malayaperumal, (1924) 20 L.W. 73G^ 

Arnp Cha}vi v. ^ft. Karval Chand^ (1924) Lab. 592. 

2. Narayin v. Khan, (1899) 23 Bom. 531, 

3. As io the Unite) Provinces, /C(.’5/ia6deo v. Radha Prasad 

(1889) 11 Ail. 94. 

4. Ghazafar Husain v. Ramratan, (1915) 17 O C .300=25 
1.0. 907. 

5. Rndrananda v. Priihi Cha,nd, (1911) 16 C. W. N 704 = 11 
I.C. 438. 

6. All Gauhar v. Bansidhar, (1893) 15 All. 407. See also 
Karamat v. Mir AH, (1891) A.W.N. 121. 

11-80 
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owners are not necessary parties. The sale can be 
set aside finally and conclusively as against the bene- 
ficiary although the benamidar only is a party to 
the pioceeding and notwithstanding the applicant to 
set aside the sale is aware of the benami purchase.^ 

Under the Code of 1882 there was a conflict of 
opinion whether the auction-purchaser was or was 
not a necessary party. ^ It was held by the Calcutta 
High Court that a tiansferee from an auction-pur- 
chaser is a necessary paity to a proceeding for the 
reversal of an execution sale, when such proceeding 
is commenced after the transfer has been effected.^ 
When an auction-purchase is made by an executor 
of the deceased judgment-debtor in his personal 
capacity, ha should not be debarred from applying 
under this rule in this capacity.^ 


Under the present Cede no order can be made 
until notice of the application is given to all persons 
affected thereby/ so that the auction-purchaser and 
his transferee are now necessary parties to the appli- 
cation to set aside a sale An order setting aside an 
execution sale wuhout giving proper notice to all par- 
ties as required by this rule is without jurisdiction/ 

1. Baroda Kanta v. Chuiidcr Kanta^ (1902) 29 Cal. G82 ; 
Ramanvjacharya v. Conjeetaram Dhorviarakshana Ktdhi, (1914) 


1 L.W. 412 = 24 l.C. 44 

2. Kcraviat v. Mir AH, (1S91) A.W.X. 121 ; Svrendra Molitni 
V. Amararesh Cha^.idra, (1912)39 Cal. 697; Ghaza§ar v. Lain Ram, 

(1915) 17 O.C. 30G = 25 l.C. 907. 

3. McualUidi V, Toavt MandaJ, (1911) 39 Cal. 881. 

4. Maharai Bahcidyr Sui(ih v. Snri'fi.rZrfi ['karayan, (1915) 

lOC.W.N 0 52 = 28 l.C. 89S 


5. C,FC.,0. 21r. 90(2). 

G AiHMdin V. Khoda But, (1919) .50 l.C. 5 ; Menaiuddin v. 
ToaniUatWa), (1911) 39 Cal. 881; Sumifra Kuerv. Damn Lai, 

(1921) 2 Pat. b.T. 380=62 I C. GI. r T 270- 

7 niiikkar Gir Gossain v. Jalpadat, (1921) 2'Pat. L.T. 2,0 


G2 l.C. 113. 
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An application to have an execution sale setJ aside 
was made within the time allowed by law. In that 
application the number of the execution case was 
given and certain of the decree-holders auction-pur- 
chasers were mentioned. The names of four of the 
decree-holders were not mentioned but notice was 
subsequently served on them of the application. It 
was held, that it was not necessary that notice of 
the application should be served on all persons 
affected by the sale within 30 days of the sale, be- 
cause rule 9'2 merely provides that no sale shall be 
set aside until notice has been issued to all persons 
affected by it, nut there is no limitation provided 
for giving such notice.^ 

Under the Code of iS82 an application to set aside Appeal, 
sale was confined to material irregularity and other 
grounds such as fraud did not fall within the section 
311*“ Where fraud was alleged and substantiated 
and the question arose between parties to the suit,® 
an application, not a separate suit, lay under section 
244 (section 47).^ The order under section 244 
being a decree, a second appeal also lay.^ 

1. Abdur Raman V. Babu Bar Nar:iin Das^ (192-2) Oudh 129 
=68 I G. 233. 

2. JJmbikx Churn v. Dtoxrka Nath, (1SC7) 8 \V. H. 560 ; 

Nxtnd hall v. Dilawar, (1667) 1 1 W. R. 211 ; Raghubans v. Phool 
Kumari, (1906) 3-3 Cal. 1130 (1140), 

3. In Roy huchmeeput v. A2Uyo Churn, (1S75) 31 W.R. 452, 
tho application was by a third person. 

4. Prosunuo Kumar w , Kali Das, (1S92) 19 Cal. 683 P. C.; 
M.vh 0 ‘ndro v, (.ropal (1890) 1( Oal. 769 must bo taken to have been 
overruled; see Bhubon \\ Nundx haU (1894) 26 Cal. 324 ; Rojoni 
Kant V. Hossain, (1899) 4 C.W.N, 538 ; ddhar v. Bonmotha Nath, 

(1901) G G.W. N, 279; Debendra Nath v. Pra^anna Kximar, (1907) 

5 C. L. J. 328. 

5. Bhxibony. Ntixuia hal, (1891) 26 Cal. 3-24 ; Bara Lai\. 

Ghxindro Kanto, (1895) 26 Cal. 539 ; N>m-ii Chand v, Deno Nath, 

(1898) 2 C. W. N. 691 : Kokil Singh v. Edxil Singh, (1904) 31 Cal. 

385. 
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Under the present Code, applications to set aside 
sale on the ground of fraud in publishing or conduct- 
ing sales, fall under Order 21 rule 90,^ and an appeal 
is allowed against an order made under this rule by 
Order 43, rule 1.^ No second appeal therefore lies 
in cases of fraud as in cases of material irregularity 
whether the application is dismissed for defaults or 
whether the order grants or refuses the application, 
because the order is no longer one made under sec- 
tion 47, but under Order 21 rule 90.'’ On this, 
therefore, only one appeal is allowed, though the 
Court purports to deal with the application under 
section 47-^ If the case is one which calls for 
further consideration, the High Court can enter- 


1. See Rhodes v. Padmanabhat (1914) M. W. N. 92 = 26 I. C, 
369 ; Jagannath v, Daud, (1923) 4 Lab. 243, 

2. Luchman Lai v. Padarath Singh, (1924) 4 Pafc. L.T. 735 = 
74 I.C. 594 ; Sheo Prasad v. Mossamat Prcma, (1918) 15 A. L. J. 
920= 43 I.C. 522. 

3. Sita Nath v. Hari Krishni, (1910) 6 I. C, 573 ; Bhadrcs- 
war V. Bishun Charan, (1910) 8. I. C. 3 ; Bissonath v. Komalash- 
wari Prasad, (1919) 9 I. C. 135 ; Benode Behari v- R^cmsarup, 
(1912) 16 C. W. N. 1015 = 15 I. G. 679; Nilmc^n v. BrUula, (1912) 
16 I. C. 436 : Lai Bihari v. Nagciidratiaih (1912) 22 C.L.J. 266 = 
16 1. G. 690 ; Maung Shwc v. Maung Shwe, (1916) 11 Bur. L. T. 
26=39 1. C. 374 ; Shri Krishna v. Banisaran, (1920) 1 Pat. L. T. 
267 = 56 I.C. 646 ; Sheo Prasad v. Pretna Ktiar , (1918) 40 All. 122 ; 
^lahadeo v. Dhobi Shcgh, (1923) 2 Pat. 916; Baidyanaih v. Prabha- 
bail, (1924) Pat. 80;J = 78 I.C. 315. 

4. See 0. 43 r. 1 cl. (j), and S. 104 (2) ; Ananihayama Iyer v. 
Vellath Kuttimalu, (1016) 30 M.L J. 611 = 34 I.C. 829 ; Sheikh 
Malay. Raghabar, (1918) 3 Pat. L. J. 645 = 48 I.C. 560; Sheo 
Prosody. Prcma Kua^, (1918) 40 All. 122 ; Oirindra Kishore v. 
Nanda Lai, (1913) 38 I. C. 63; Brojosundar y.Moti Lai, (1910) 
13 C. L. J. 153 = 5 1. C. 493 (dismis>ed for default) ; Parjft A/ai 
V. Mul Chand, (1925) 6 Lah. 250 (application dismissed as barred 
by time). Nabin Chandra v. Bipin Cha'idra, (1925) 87 I. C. 555. 
See Kamana Venkataswami v. Godavarti Nagayya, (1925) Mad 
1142 = 87 I. 0. 413, where it wag held S. 47 applied and second 

appeal lay. 
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tain a revision.^ No second appeal lies against an 
appellate order con6rming an order refusing to set 
aside a sale on the ground of fraud. ^ Nor does an 
appeal lie from the order of the first appellate Court 
under the Letters Patent.^ Where the sale was 
under the old Code, and the application to set it 
aside was under the old Code, but the decision was 
given while the new Code was in force, it was held 
that the new Code applied and no second appeal 
lay.'* An order of the High Court refusing to set 
aside an execution sale is a final order and is 
appealable to the Privy Council.'^ 

An application for setting aside an execution- 
sale is not an application for execution but in the 
nature of an original proceeding which is not 
excluded from the purview of section 141 of C. P. 
Code.' Such an application if dismissed for default 
can be restored, under Order 9 rule 9, especially 
where the remedy by review or by suit is not open to 
the applicant.’' But when the application for^s- 

1 V. V ecrddciyt, (1910) 19 ftl.Li.J. 171 =8 I.C. 883 , 

Srish Cha^i^lr i v. Salha Cktran, (1818) 5 Pat. L.W. 15=46 I.G. 
84 ; Fazlar Rahman v. Jawahir Singh, (1911) 9 I.C. 383. 

2. Rai Mohinw. Gobinda Chaidra, (1912) 17 C. W. N. 

524 = 14 1. C, 53. 

3. Naimullah v. Uhanullah, (1802) 14 All. 226 F.B.; Piari v. 
Olaszm, (191G) 39 All. 191 ; sec Nagendra Nath \, Rdkhal Das, 

1025) Cal. 570 = 79 I.C. 357. 

4. Dhcidreswar v. Bishun Charan, (1910) 8 I. C. 3. 

5. Tekait Krishna Prasad v. Moti Chand, (1913) 40 Cal. 

635. 

6. Sqq Jagdish v. Sureshwar, (1921) 6 Pat. L. J. 253=62 
1. G. 608. 

7. Deljanv. Hemantakumary ( 1915 ) 19 C. W. N. 758=29 I. 
C. 395; Bhi/han Behari v. Dhircndranath, (1916) 20 C. W. N. 
1203=33 I.C. 581 ; Qauri v. Ilinga, (1921) 23 O. O. 349=59 I. C. 
575; Issar Singh v. Udhav Das, (1925) 83 I.C. 749. 

Coatta Bhnbanesnar Prasad v. Tilakdhari, (1919) 4 Pat. L.J. 
135=49 I. 0. 617 P. B.; Babu Jugal Kishore v. Baohindcr Mo/iau, 
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toration is dismissed, it is doubtful whether a second 
application can be preferred for the same purpose*^ 
An order refusing to set aside an order of dismis- 
sal for default is not appealable.^ A decree-holder 
took every proceeding under the Code to give effective 
power to the Court to sell the property and when 
on the date fixed for sale, the Court refused the 
decree-holder’s application to drop the execution and 
sold the property and the District Court set aside the 
order, it was held that the order was not appealable, 
that the only Court that could set it aside was the 
High Court and that the lower Court having assumed 
jurisdiction in the matter, a second appeal was 
competent and the order of the lower appellate 
Court was set aside as without jurisdiction.'*^ 

An appeal lies even though the purchaser is not 
the decree-holder but a stranger.'* 

It is only where the fraud is in publishing and 
conducting the sale that this rule applies. Where 

(1919)52 1.0.416; Kalika^iia v. Shyam Laly (1917) 25 C. L. J. 
163=38 1. C. 598; Gauri v. Ilanga, (1921) 23. O.C. 349. 

Sea also Kali Shcttathi v. Shamarait, (1917) 5 L. W. 124 = 
37 I. C. 229 ; mtu Kuer v. AlakhdeOy (1918) 4 Pat. L, J. 330,=47 

1. C. 154. 

1. Parosh Nath y. Bari Charan, ((1911) 38 Cal. 622, 

2. Charan Chandra v. Chandi Charan, (1916) 19 C.W.N, 

25 = 27 I. C. 492 (The law under the Code of 1832 has not been 
changed) ; Bhuhcn Behari, v. Dhirt'ndray (1916) 33 T. C. 661 ; 
Kalikanta v. Shyam Lai, (1917) 25 C. L. J. 163 = 38 I. C. 593 ; 
Ajnbica Charan v. Esmail, (1920) 56 I. C. 981. See contra Karen- 
dranath v. Rakhal Z)as, (1924) 79 I. 0. 351 ; Dhircndra Narain v. 
Narcndra Narain (192-1) 80 I, C. 673 (where previous authorities 
were not cited and application was held to bo uuder Order 21 rule 90. 
For cases under the earlier law, see Ninyapya v. Ganjaioa, (1886) 
10 Bom. 433 ; Raja v. (1SS8) 11 r^lad. 319; Ghasiti 

Bibi V, Abdul Sa}nad, (1907) 29 All, 896 ; Sajiuddin v, Rcazuddi^i, 
(1900) 27 Cal. 414 ; Jury Baha'hn v. Mohadeo Prasady (1904) 
31 Cal. 207. 

3. Maheshkant'i v. Suhai GopCy (1920) 57 l.C, 396. 

4. Lak^lminarasima v. Lakshmamn, (1911) 12 I. C. 164. 



639 


annulment of sales 

the transferee from the judgment-debtors sought 
to set aside the sale alleging collusion between the 
jud'^ment-debtor and the decree-holder and charging 
that the decree had been satisfied before the sale 
and that the execution application of the decree- 
holder was barred by limitation, it was held that '-t 
was under section 47 and a second appeal lay. 

The sale can be avoided only by an application 
made before confirmation and after confirmation before^oonfit- 
the purchaser, whether the purchaser be a stranger 
or the mortgagee himself, obtains an indefeasible 
title and the right of the mortgagor and his repre- 
sentatives is absolutely extinguished, ^ and the judg- 
ment-debtor cannot after confirmation of the sale 
plead such irregularities by way of defence to a suit 
by the purchaser for possession.'^ But if the 
application is made after confirmation, the applicant 
has to prove further that owing to fraud or other 
reasons, he was kept in ignorance of the sale and 
the proceedings preliminary to sale.'* 

A party who does not raise an objection to the Estoppel, 
proclamation when he o ught to have raised and 

1. Ram Dhani v. Tapi, (191H) 13 G. Li. -T. 2G5=21 I. C. 938 , 

Alokeshi V. Birai Mohini, (1911) 10 1. C. 625. See also l\laung Po 

V Annajtiallay, (19)0) 9 I. C. 452. 

2 AsUutosh V. Behari Lai, (1907) 35 Cal. 61 P. B. ; Dhirni 

Kotaw. Bzidharaja, (1907) 30 Mad. 362; Mutha w.-Kuruppan 
(1907) 30 Ifad. 313; Kishna v ■ Umr ao (190S) 30 All. 146 *, Lai 
Baharhtr v. Abharan, (1914) 37 All. 165; F.B. Sheo Naram v. Ram 
Jatau., (1917) 2 Pat. L. J. 58 = 41 I. C. 533; ArjunaReddiv. 
Venkaictchala Asari, (1916) 32 M. L. J. 525=32 I. C, 611 , Mehr 
Baksh V. Sanjhe Khan, (1915) P. W. R. 194 = 33 I, C. 802 ; Tikati 
Dal V. Christian, (1915) Pat. 92 = 50 1. C. 472. See however 
Pancham Lai v, Kishun Pershad, (1910) 12 C. L. J. 574 = 6 I. C. 

47 ; Mehr v. Sanjhe, (1916) P. R. 13 ; Bhaickand v. Ranchhoddas, 

(1920) 22 Bom, L. R. 670 ; Shar Khan v. Mist i Lai, (1925) 89 l.C. 

107. 

3, Jagneswar V. Kailashchandra, (1925) Gal. 81 =78 l.C. 126. 

4 , Ashutosh V, Behari Lai, (1907) 35 Cal. 61 F. B. 
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there by fails in the duty which he owes to the 
Court should be held to be estopped from com- 
plaining of an irregularity resulting from an errone- 
ous statement which he should have corrected.^ 
If the judgment-debtor allows the sale to be 
confirmed without objecting on the ground after- 
wards alleged by him, say, insufficiency of description 
within the recjuirements of section 287, he having 
been throughout aware of what the description was, 
the sale is not invalid on that ground alone without 
more. “ It would be very difficult indeed to 
conduct proceedings in execution of decrees by 
attachment and sale of property if the judgment- 
debtor could lie by and afterwards take advantage 
of any misdescription of the property attached and 
about to be sold, which he knew well, but of which 
the execution creditor or decree-holder might be 
perfectly ignorant, that they should take no notice 
of that, allow the sale to proceed and then come 
forward and say the whole proceedings were 
vitiated.^ Where on the day fixed for sale, the 
judgment-debtor applied for time for payment of 
the decree-amount but afterwards contested the 
legality of the sales, it was held he was estopped, 
for he asked for time and bound himself not to 
contest the validity of the sale, provided he got 
time.’* Even where the judgment-debtor obtained 

1. Baja of Kalahasti v. Maharajah of Vcnkatagiri, (1913) 38 
Mad. 387. See also Subbaraya v. Muthaminal, (1914) 22 I.C, 780 ; 
Shrikrishna V . Ranisaran^ (1920) 1 Pab. L.T. 267 = 56 I.C. 646; 
Swainiuatha v. Sivagurunatha , (1916) 32 I C. 990. 

2. Arunachallatn v. ArunachgJain, (1889) 12 Mad. 19 P.C.; 
Mac Naghten v. Mahabir Prasad^ (1882) 9 Cal. 652 (601) P.C.; 
Girdhari Singh v. Hurdeo^ (1898) 3 I. A. 230 ; Shersingh v. 
Dayoram^ (1891) 13 All. 564 (568); Pehari Singh v. Mukat Singhy 
(1906) 28 All. 273 ; BaJah of Kalahasti v. Maharajah oj Venkata- 
giri, (1913) 38 Mad. 387. 
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an adjournment ot sale upon the condition that no 
fresh proclamation was to be issued and that he 
will not raise any objection on the ground of irregu* 
larity or inadequacy of price such a submission on 
the part of the judgment-debtor would however be 
no waiver of fraud and he is entitled to have his 
allegation of fraud fully investigated.^ But where 
the want of objection on the part of the judgment- 
debtor was due to a mistake" or when he did in 
fact object to the mis-descciption of the property^ 
the judgment-debtor should not be held to be 
estopped from objecting to the sale on the ground 
of material irregularity*^ 

A waiver is an intentional relinquishment of a 
right or such conduct as warrants an inference of 
the relinquishment of such right and there can be no 
waiver unless the person against whom the waiver 
is claimed bad full knowledge of his rights and of 
facts which would enable him to take effectual 
action for the enforcement of such rights. No one 
can acquiesce in a wrong while ignorant that it 
has been committed and that the effect of his action 
will be to confirm it* The burden of proof of 
knowledge is on the person who relies on the 
waiver and such knowledge must be plainly made 
to appear* A presumption of waiver cannot be 
rested on a presumption that the right alleged to 
have been waived was known. The right of waiver 
is subject to the control of public policy which 
cannot be contravened by any conduct or agree- 

1, Ainhika Prasad v. R.H Whitetvell^ (1907) 6 C.Ij.J. 111. 

y. UUavi Chandra V. KhctraNath, (1901) yO Cal. 577. See 
also Protap Chunder v. Arathoor (1882) 8 Cal. 455. 

3. Rajah of Kalahasti v. Maharaja of Venkatagiri, (1913) 38 
Ma<l. 387. 

4 . (1900) 4 0.C. 331. 

Jl— 81 
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menfc of the parties and agreements which seek to 
waive an irregularity may be void on grounds of 
public policy or morality. Where it appeared 
from the proceedings that a iudgment-debtor waiv- 
ed objection to an execution sale on the ground of 
non-issue of proclamation when the sale was 
adjourned from time to time and on the ground 
of inadequacy of price as resulting therefrom, 
he cannot be prevented from attacking the sale 
on the ground that [the sale-proclamation had 
been fraudulently suppressed and the price was in- 
adequate [by reason of the decree-holder’s fraud. 
^^'hether there was a waiver or not of the rights of 
the judgment-debtor to object to a sale and if so to 
what extent, must depend on the circumstances of 
each individual case. When on the undertaking of 
the judgment-debtor not to raise any objection 
on the ground of illegality or irregularity, the sale 
was postponed, that amounts to waiver.^ The 
agreement to w’aive objection to an execution-sale is 
valid only when the Court sanctions it. Where the 
Court withholds the assent the matter is set free 
and the parties cannot be regarded as bound by the 
agreement.- 

The question of waiver haslto be determined, 
not merely on the language of the particular peti- 
tion, but with regard to the whole proceedings in 
the case and particularly with reference to the order 
made by the Court on the petition.^ A petition for 
postponement of a sale would not amount to an 
admission that the publication and proclamation of 

1, Ldkshmi Pra^ianna v. Rajcndra Poiliar^ 0918) 47 l.C. 831. 

2, Basania Knmari v. Kanai Sen, (1911) 13 C.L.J. 192 
= 9 l.C. fi08. 

3, DJianukdhari v. Nathimasahn, (1907) 11 C.W N, 848 = G 
C.L.J. G2. 
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sale were irregular. Such an omission to state irre" 
gularity on such a petition would not amount to an 
estoppel.^ So an omission to mention the irregu- 
larity in a previous petition to have the execution 
transferred to another district is no objection to 
enquiry into the same by the Court. The judgment- 
debtor should raise objections as early as may be 
possible alter he came to know of the details of the 
proclamatioUj and since proclamations are usually 
prepared behind his back, the fact that he did not 
raise them before the proclamation was settled on, 
does not debar his application-' 


The liberty to avoid may be lost by delay or Laches, 
acquiescence. When the equity of redemption in a 
major portion of mortgaged property was sold by 
the mortgagor to third parties and a minor portion 
to the mortgagee and in execution of a decree for 
costs and profits against the third parties, the equity 
of redemption in their hands was brought to sale by 
the mortgagee and purchased by himself, the third 
parties, twenty years after such sale) treated the 
sale to the mortgagee as a nullity and instituted a 
suit for redemption against the purchasers of the 
rights of the mortgagee in the property, without 
making the representatives of the mortgagee parties 
to the suit, it was held that the sale was only 
voidable and after a lapse of 20 years the plaintiff 
could not successfully set up the case that the sale 
was a nullity.’^ 

The purchaser at a sale in execution of a decree 
may apply to Court to set aside the sale on the 


1. 'Vhakoor Makatab v. Lctlaimnd, (1881) 7 Cal. 613; Hainan 
V. Kuibhiiijan, (18113) 17 Mud. 301. 

2. Rajah Ranicssnr v. RaisJuivi Krisscn, (1901) 8 O.W.N, 257. 

3. Muhammad v. Dilsukh, (1905) 27 All. 517. 
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ground fchat the judgment-debtor had no saleable 
interest in the property sold.^ The judgment-debtor 
must have had no saleable interest at all- That is, 
there must have been nothing to sell^ or the interest 
was one that could not be sold® in other words, the 
property sold turns out to have no existence at all or 
to be of no saleable value whatever.^ The words 
* no saleable interest ' are intended to embrace the 
cases in which a purchaser at an execution sale 
shall be entitled to receive back his purchase 
money to those in which the judgment-debtor 
though having an interest, such interest is by 
provision of law or for some other reasons un- 
saleable,^ Where after the vesting order had been 
made and property vested in the Official Assignee 
the property is sold, the purchaser is entitled to 
have the sale set aside on the ground of no saleable 
interest ; though the Official Assignee may have 
acquiesced in the sale and is willing to receive 
the sale proceeds.® This provision is intended 
for the protection of persons who are innocent 
and ignorantly purchase valueless property and a 
person who purchases immoveable property, know- 
ing that the judgment-debtor had no saleable interest 
therein, is not entitled to the lienefit of this equit- 
able rule.^ There must be the absence of all sale- 


1. C.P.C., O. 21, r. 91 = (01d CoJo, s. 313). 

2. Mitnjia Singh v. Gaiadhar Singh, (1883) 5 All. 577 F.B. 

.3. Lai v. Ramji Das, (18SG) 9 All. 167. 

4. Durga Sundari v. Govinda Chandra^ (1883) 10 Cal. 368, 
'* No saleable value ” docs not seem to be a correct interpretation. 

5. Uunna Singh v. Gaiadhar Singh, (1883) 5 All. 677 F.B. 

6. Dinobundhoo v. Shosht c Mohnn, (1882) 9 Cal. 217. Ram 
Soondur v. Shoshe Mohun, (1682) 11 C. L.K- 389; Stendarappaiyar v, 
Aru7iachalla Chettiar, (1905) 31 Mad. 493. 

7. Mahabir v. Dhuman, (1831) 3 All. 527. See also Dot'abally 
V, Abdool Azeest (1879) 5 I. A. 129. 
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able interest, at the time of the sale.^ To oust the 
benefit of this section, a saleable interest in a 
portion of the property sold'*^ or possessed by one 
of the judgment-debtors'^ or however small it might 
be"^ is sufficient ; for there is no warranty that the 
property will answer to the description given of 
it.^ Where the interest of the judgment-debtor in 
one of the numbers sold is admitted, it is for the 
decree-holder to prove that judgment-debtor had no 
saleable interest in the property sold at all-^ 

The mortgagor has a sufficient subsisting in- 
terest for the purposes of this rule, even though a 
decree for sale is passed in respect of his debt’ 
or the mortgage debt may exceed the value of the 
property.® After the High Court was established, 
the writ of fieri facias could not run beyond the 
local limits of the High Court’s original jurisdiction 
and the sheriff could not under that writ take 
possession of or sell property in the Moffusal. A 
sale held by a Muffusal Court during continua- 
tion of that writ passed a valid title to the 

1. Shul Bank Ld. v. Amcni Dyal^ (1924) 78 I.C. 279. 

2. Ham Coomar v. Shushce Bhonskun, (1883) 9 Cal. 626; Ram 
Naram v. Dwarkii Nath, (1899) 27 Cal. 264 ; ^lattng Tha Dun v. 
C]iokkalingam, (1911) 7 Buc. L.T. 233 — 23 I.C. 383. Soo also Birj 
^oh-un V. liaiXJma Nath, (1892) 20 Gal. 8 P.G.; Kriahnama v. 
Kandasami, (1912) 23 M.L J. 108 = 15 I.C. 109. 

3. i'aizaddin v. Ti^\^owri, (1895) 22 Cal. 565. 

4. Jahar v. Ramuii Dcbi, (1900) 28 Cal. 23S. 

5. Sundara Gopalan v. Veafeatavarada, (1893) 17 Mad. 228; 
Sheo Oobind v. Dhanukdhar, (1913) 19 C.W.N. 1291 (1297)=21 I.C. 
774 ; See also Shanto v. Nainsukh, (1901) 23 All. 355 ; Muham- 
mad RahmutuUah v. Bacheho, (1905) 27 All. 537. - 

6. Krishnama v. i^andasajHi, (1912) 23 M.L.J. 108=15 1.0. 

109, 

7. Protap Chunder v. Paniotjj, (1883) 9 Cal. 506. Durga 
Sundari v. Govinda, (1883) 10 Cal. 368 (372). Bui see Naharmul v. 
Sadut Ali, (1880) 8 C.L R. 468. 

8. Sant Lai v. Ranji, (1889) 9 All. 167. 
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purchaser*^ Where a property is sold in execution of 
a decree, it cannot be sold again at the instance of a 
decree-holder, who had attached it before the attach- 
ment effected by the decree-holder, under whose 
decree it is actually sold. On the happening of a 
judicial sale, all previous attachments effected upon 
the property fall to the ground, so that the judgment 
debtor will have no saleable interest after the first 
judicial sale.^ The purchaser of an estate in exe- 
cution of a decree, after default has been made in 
the payment of revenue for it, but before the 
revenue sale, cannot in the event of subsequent 
revenue sale, seek to set aside his purchase on the 
ground that the judgment-debtor had no saleable 
interest at the date of sale, for until the revenue 

sale takes place, the ownership continues in the 
defaulter ® 

Under Order 21 rule 92 C. P. Code “ (1) where 
no application is made under rule 89, rule 90 or 
rule 91, or where such application is made and 
disallowed, the Court shall make an order confirm- 
ing the sale and thereupon the sale shall become 
absolute. (2) Where such application is made and 
allowed, and where, in the case of an application 
under rule 89, the deposit required by that rule is 
made within thirty days from the date of sale, the 
Court shall make an order setting aside the sale. 
Provided that no order shall be made unless notice of 

1. Orish Chundar v. Broio Jibuiiy (18S0) 8 C.L.R- 4. See also 
Ram Narain v, Dwarka !^ath, (1899} 27 Cal. 264. 

2. Kashi Nath v. Snrbanand, (1885) 12 Cal. 317; Kcdar Nath 
V. Uma Charaii (1910) 6 GAV.N. 57; Girdhardas w. Sidd- 
hcsvuri Prasad-, (1917) 40 All. 411. For the law under the 
Code o: 1859, see Chttika v. G^bcrdhonc, (1880) 6 C. L, R. 85 ; 
Abhoy Churn v. Golam Ali, (188G) 7 Gal. 410. 

3. Sari Charan v. HaH Das, (1905) 2 C. L. J. 506, 
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the application has been given to all persons affected 
thereby. (3) No suit to set aside an order made 
under this rule shall be brought by any person against 
whom such order is made.”^ No order under this 
rule can be made without notice to all persons 
affected by it and an order passed without such notice 

is in valid. ^ 

An auction-purchaser cannot maintain a suit 
for refund of the purchase- money on the ground of 
absence of saleable interest in the judgment-debtor. 
When a sale is set aside, the purchase-money can be 
had back by an application under rule 93/ but if 
there is a fresh contract between the auction- 
purchaser, the judgment-debtor and the decree- 
holder, the auction-purchaser can sue on the basis 
of that contract.^ 

A suit to set aside a sale may be barred by section 

47, C. P. Code.*' 

Where questions are raised between the parties 
to a decree relating to its execution, discharge, or 
satisfaction the fact that the purchaser at a judicial 
sale, who is no party to the decree of which the exe- 
cution is in question, is interested and concerned in 
the result has never been held to prevent the appli- 
cation of section 244 of the Civil Procedure Code, 
limiting the disposal of these matters to the Court 

1 . This cocresponds to old Sections 312, 314 of the C.P. Code, 
1882. For commentary on this rule, see pages 481 — 491. 

2. Kumar Ramaaxind v. Bijit Singh, (1923) Pat. 607=75 l.C. 
853 ; Charu Chandra v. R^i Bchari Lal^ (1935) 80 l.C. 931. 

3. Banka Behari v, Qnrcr Das, (1924) Cal. 172 ; U. Paw v. 
V. R. M. A. Ghetty. (1912) 13 Bur. B. T. 152 = 16 1. C. 805; Hatiin 
Mizaw. Bhagioana, (1924) 73 I.G. 517 . 

4. Our Prasad v. hahnan, (1925) Oudh 404 ; Habihuddin v. 
Haiim Uirza, (1935) 20 Punj. L.R, 133 = 86 I.G. G22. 

5. Our Prasad v. Lalman, (1925) Oudh 404 . 

6. See Rajagopala v. Ramanuja, (1923) 47 Mad, 288 (303) . 
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executing the decree. The plaintiffs in a suit to 
have the judicial sale of a zamindari set aside alleged 
that the decree-holder, in part satisfaction of his 
decree, had received, from them and other co- 
sharers in the zamindari, their’ proportionate 
amounts of the debt decreed, and had agreed that 
their share .should be exempt from the execution 
sale about to take place. The sale took place, 
subject to that exemption ; the decree-holder, 
however, with whom some of the co-sharers and 
the purchasers colluded, fraudulently had the sale 
set aside, revived the attachment, and caused a 
second sale, at which all the shares in the zamindari 
were sold. It was held that the question, besides 
that the charge of fraud was not sufficiently specific, 
was determinable, in virtue of the section 244 of the 
Code of Civil Procedure, only by order of the Court 
executing the decree.^ 

Where circumstances affecting the validity of an 
execution sale have been brought about by the fraud 
of one of the parties to the suit and give rise to a 
question between the parties, such as, apart from 
fraud, would be within section 47 Civil Procedure 
Code, a suit will not lie to impeach the validity of 
the sale on the ground of such fraud. ^ 

When the Court had no jurisdiction to execute 
the decree and to order sale in execution, the sale 
is merely irregular and not void. Such a sale rests 

1. ^ Prosunno Kitmar v. Kalidas, (1893) 19 Gal. 083. See also 
Paranjpe v, Ranade^ (1S83) G Bom. 148 ; SdkliaTan v. DaTnodar ^ 
(1885) 9 Bom. 468 ; Kuriyali v. Mayan, (1S83) 7 Marl. 255. 

3, Mahendrov. Gopal, (1890) 17 Cal. 7G9 P.B. ; Di’bmdra- 
7iathv. Prasanna Kumar, (1907) 5 C L.J. 339; Virarayhava v. 
Venkata, (1882) 5 Mad. 217 ; Krishnan v. Ariniaohcllam, (1892) IG 

Mad. 447. 
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valid unless set aside by proceedings in execution or Bar of suits, 
by a regular suit.^ The Civil Procedure Code 
prescribes an application to set aside a sale on specific 
grounds and in these cases an application is the only 
remedy." The question whether a sale held in exe- 
cution is valid or not is one relating to the execution 
of the decree and must be determined by S. 47.^ 


An application to set aside a sale on the ground 
of non-service of notice under Order 21, rule 22 falls 
under section 47 and not under Order 21, rule 90. In 
saying whether the non-issue constitutes a material 
irregularity in publishing and conducting the sale 
their lordships said “ It is rather an irregularity in 
proceedings which are anterior to the publishing or 
the conduct of the sale. We think the words 
‘publishing or conducting of the sale’ refer res- 
pectively to the proclamation of the sale under 
section 287 and to the action of the officer by whom 
the sale was held. In our opinion then this appli- 
cation does not fall under section 311, and the order 
consequently does not fall under section 312. That 
being so, the order in our opinion falls under clause 
(c) of section 244. It has been suggested that 
clause (c) of section 244 is inapplicable inasmuch 
as the decree was already executed, but the question 
involved was none the less a ‘ question relating to 
the satisfaction of the decree ’ within the meaning 
of the clause.”^ 

1. Lala Siva Uam V. Kashi Ravi, (ISdO) 76; Ravisona 
Chowdhuraniy. Sonainala Chowdhurani, (1911) 16C.W.N. 805. 

2. Venkatachellavathyy. Peruvial, (1912) 10 M.L.T. 527 =.13 
I.C. 133, 

3. Parashram v. Bahnuhundy 32 Bum. 572 (074) ; Livinia 
Ashton v. Madhabinoni Dasi, (1910) 11 C. L. J. 480; Kvvuid 
Bewa V. Prasanna Kumar Roij, (1012) 40 Cal, 45 (49) ; Lakslnni- 
charan v. Sris Chandra Boy, (1910) 13 C. L. J. 1C2 = 9 I.\C. 684. 

U-82 


« 
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Bar of suits. A separate suit to set aside a sale held in execu- 

tion of a decree on the ground that the decree had 
been adjusted out of Court, but not certified in the 
manner required by law is barred by section 47.* 
When an application was made to set aside a 
sale on the ground of fraud, the fraud being that the 
decree had been satisfied by payment to the husband 
of the decree-holder on the day before the sale out 
of court, but the payment was not certified, it was 
held that the fraud was not in conducting or pub- 
lishing the sale, and that the application therefore 
came under section 47.^ 

Where after a sale is held in execution of an 
exparte decree, the ex parte decree was itself set 
aside the sale can be set aside by an applicaiont 
under section 47 and when the decree-holder is him- 
self the purchaser the application will lie even after 
confirmation.® 

When an occupancy right not transferable by 
custom was sold in execution, an application to 
quash the sale can be entertained under section ‘M 
on the ground that the sale was illegal and void,^ 
and a separate suit does not lie. Oldfield J. said, 

** In the case before us, the judgment-debtor has sued 
the auction-purchaser to recover the property 
sold in execution of the decree, on the ground that 
the property, which is a tenant’s right in land, is not 

A second appeal will therefore lie; see also Hari Lai Ohose v. 
Chandra Kanta Gliose, (1899) 26 Cal. 539, 

1. See Vol. I. 270. 

2. Alokcshi v. Biriaj, (1911) 10 I.C. 625. So far as the execu- 
tion Court was concerned, the payment could not be regarded as baviug 
been made aud the allegation of payment consequently fell to the 
ground and the sale could not be sot aside. 

a. Set Umedmal v. Srinath, ^1900) 27 Cal. 810 ; Sri Maharani 
Beni Prasoii v. Lokhi Rai, (1893J 3 C.W. N. 6. 

4, Durga Charan v. Kali Prasanna. (1899) 26 Cal. 727. 
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bylaw saleable in execution of decree. This question Bar of suit^. 
is one which arose between the plaintiff judgment- 
debtor and the decree-holder, who is also the 
purchaser, and was determined against the former 
by the Court which executed the decree prior to 
the sale, and it is a question which must be consi- 
dered to relate to the execution, discharge, or 
satisfaction of the decree. It is in effect whether 
any property was liable to attachment and sale to 
satisfy the decree. Certain things are by section 
266 of the Code of Civil Procedure not liable to 
attachment and sale. The questions regarding 
liability to attachment and sale arising out of the 
provisions of section 266 of the Code of Civil 
Procedure would clearly be questions within the 
meaning of section 244 of the Code of Civil Proce- 
dure. The question of the liability of the property, 
the subject of this suit, to attachment and sale, 
arises out of a provision in the Rent Act ; but 
equally with questions under section 266 of the 
Code of Civil Procedure, it is one which falls within 
the meaning of section 244 of the Code of Civil 
Procedure.”'^ 

Where property the transfer of which is 
prohibited by law as opposed to public policy, 
such as a temple office, is sold, the sale can be set 
aside, though made in pursuance of a compromise 
decree, by an application in execution proceedings 
under section 4-7.'^ 

V t M V ; ' . ( , , ’ 

r.iat lUe Sale pt\jcee. V'eie 

secretly brought about and that the purchasers were 

1. Basti Ravi Fattu n All UO. See also Sakhirai 
V. Ramautar Rai, (1920) Pafc. 22* =57 I. C. 261. 

2. Lakshmanasami v. Rangamma, (1902) 26 Ma'l. 31. 
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Bar of suits. 


benamidars of the decree-holder who had no leave to 
bid at the sale and the remedy is by an application 
under section 47.^ 

A separate suit will not lie to set aside a sale, 
on the ground that the person declared as purchaser 
at a court-sale failed to deposit 25% of the purchase- 
money as required under section 300, C. P. Code.^ 
Applications to set aside sales on the following 
grounds fall under section 47,^ and not under this 
rule: on the ground that the decree was without juris- 
diction,^ or that the party whose property was sold 
was not the judgment-debtor,^ or if the property of 
the representative that the latter had not inherited 
from the judgment debtor,*^ or that the decree in exe- 
cution of which the property was sold was barred 
by limitation," or that the decree under execution 
was obtained without service of summons on the 
judgment-debtor,^ or that it was obtained by fraud, ^ 
or that the property sold was not saleable within 
the meaning of section 60,’° or that the sale was 
held in contravention of the terms of the decree.^ ^ 

1. Diirga Kumar v. Balwant, (1901)23 All. 478. 

2. J3}iim Singh V. Sarwan (1888) 16 Cal. 33. 

3. Tassaduk Rasul v. Ahmad TJwsaifi, (1893) 21 Cal. 66 P. C. 
Ilarhans Lai v. Kundan LaU (1898) 21 All. 140 ; Jo7j Karain v. 
Goluck Chundcr, (1875) 25 W.R. 183. 

4. Goodiir Lull v. Ilubccboonissa, (1871) 15 W.R. 31 ; Shirin 
V. AghaAli, (1896) 18 All. 141. 

5. Rainchhaibar v, Bechu, (1885) 7 All. 641. 

G Wahed AH v. Jumayc , (1861) 6 W.R. Mis. 116, 

7. Gangathara v. Rathabai, (1383)6 Mad. 237. Lakhu Rai v. 
Kcsho Prasad, (1917) 2 Pat. L.J. 157 = 38 I.C. 876 (the applioatioo 
cm be entertained after confirmation.) 

8. Net Lai v. Sheik (1896) 23 Gal. 686. 

9. Khagcndra v. Premnath, (1902) 29 Cal, 395 P.C. 

10. Ramaohaibar v. Bschu, (J8S5) 7 All. 641 ; Timed v. Jai 
Ram (1917) 29 Ail. 612. See Sukhi Ram v. Ramauiar Rai, (1920) 
Pat. 221=57 I. C. 261. 

11. Palniapfa v Arumitqa, (1916) 1 M.W.N, 256 = 33 I.C, 
692. 
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Under Article 166 of the Indian Limitation Act Limit atiou. 
1908, an application under the C. P. Code, 1908, to 
set aside a sale in execution of a decree must be 
filed within thirty days from the date of the sale 
and under Article 181, an application, “for which 
no period of limitation is provided elsewhere in this 
schedule, must be filed within three years from the 
date when the right to apply accrues.’ 

According to the Calcutta High Court, Article 
166 is quite general in its expression and is not 
limited to application under Order 21 rules 89 and 
91, C- P. Code so that an application under 
section 47 C. P. Code to set aside a sale in execution, 
whether it is void or voidable, is governed by Article 
166 only. 

Therefore, an application under section 47 by 
the son of a deceased judgment-debtor to set aside 
a sale of property on the ground that the property 
belonged to him only and not to his father and was 
not saleable under the decree fell under Art, 166.^ 
Accordingly it was said in Haripada Haldhar v- Bar- 
ada Prasad,^ that an application to set aside a sale 
under section 173 of the Bengal Tenancy Act was 
cognisable under section 47, C. P. Code and fell with- 
^ in Art. 166 and not article 181 and that the rulings in 
support of the contrary view — Chand Mani v- Santa 
and Chandrama Rai v. Maharajah of Duni~ 
toan;' “ were decided under the Act as it formerly 
stood before the passing of the present Limitation 
Act when Art. 166 was restricted to a particular 


1. See also Vol. I. 479. 

2. Satish Chandra v. Nis/ii Chandr'i^ (1919) 46 Cal. 975 

3. (1924) 51 Cal. 1014. 

4. (1897) 1 C.W.N. 534. 

5. (1916) 38 I.C. 209. 
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LimitatioD . 


class of applications- That article as now worded is 
very much wider and is quite general in its terms 
governing all applications to have an execution sale 
set aside.” 

But in Jogeswar v. Jhapal Santal,^ it was 
held that a sale in contravention of the provisions of 
Bengal Act II of 1918 was a nullity and in an 
application to set aside such sale, the question of 
limitation did not arise- But the learned judges 
did not say under what section of the C. P. Code they 
entertained the application and in Ram Kinkar v. 
Stithi Ram^, Mookerji J, held that an application 
to set aside a sale held without notice under section 
248 of the C. P- Code of 1882, that is, without juris- 
diction fell under Art- I8I of the Limitation Act of 
1908. It seems therefore that the statement of the 
law made in these cases, viz., that all sales, void or 
voidable, fall under Art. 106, that void sales are not 
restained by any limitation and that void sales come 
under Art. 181, do not appear to the reconcileable. 

According to the Patna High Court an appli- 
cation to set aside a void sale under section 47 C. P. 
Code falls under Art- 181, and an application to set 
aside, a sale not voidable falls under Art. 166.^ 

In Madras in Rajagopal v- Ramanuja,^ the 
Full Bench held that though where a sale in 


1. (1923) 51 Cal. 224. 

2. (1918) 27 C. L. J. 528 = 4G I. C. 221. 

3. BahE Das v. Muhaniuiad (1921) Pat. 181 = 61 l.C. 823. 

\, (1923) 47 -Mid. 288 F, B. approvincr St'shagiri Uan v. 

(PJ '0; 43 Ma i 3l3 ; Ua;' "'. 

26 M Lj J. 267 = 23 1.0 251 ; Nulu v ^ ■ubvdhy/ian.a, (1919 
897=53 I. C. 809 and overruling Paraviasiva v. Pulukaruppa, 
(1924) Mad. 137 = 45 M L.J. 829; Muthiah v. Bava Sahib, (1914) 
37 M.L.J. 605 ; Kannayya v. Ramanna, (1922) Mad. 95 = 16 L.W. 
334; Qanapati v Krishnamachari, (1922) Mad. 417 = 43 M. L.J. 184. 
See also Payidanna v. Lahshininarasanna, (1915) 38 Mad. 1076. 
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execution is a nullity it has not got to be set aside, Limitation 
yet if one party files an application to have it set 
aside either under section 47 C. P. Code or other- 
wise, it is governed by Art 181 of the Indian 
Limitation Act, 1908 and not by Art. 166. 

The following applications were held to fall under 
Article 181, an application of the insolvent or of 
his creditor for cancelling on the ground of fraud a 
sale of immoveable property by the Insolvency 
Court in realising the assets of the insolvent,^ an 
application of an exonerated defendant to set aside 
sale of his property, an application to set aside a 
sale held under an ex parte decree subsequently set 
aside, ^ an application to set aside a sale on the 
ground of fraudulent suppression of sale process,^ 
on the ground that the purchaser was a benamidar 
for the judgment-debtor-^ 

The following applications were held to fall 
under Article 166 : an application to set aside a 
sale on the ground that the decree-holder purchased 
property without leave to bid," an application to 
aside a sale in execution of a decree passed against 
the father on the ground that the property sold belong- 
ed to the applicant and not to the father,’ an appli- 

1. Afzal AH V. Amar AH, (1914) P.W.R. 36 = 23 I.C. 397. 

2. Ses/iaffiri Rao v. Sreenivasa Rao, (1920) 43 Mad. 213. 

3. Shivabai v. Fesu, (1919) 43 Bom. 235 (from the date when 
the decree was set aside). 

4. Ram Kinkar v. Sithiti Ram Panja, (3916) 27 C.L.J. 

528=46 1.0,221. Seealso Neelu v. Snbramania, (1920) 11 L.W. 

69=53 1.0. 809. 

5. Naraijayiv. Muhammad, (1914) 24 1.0.366; Chandrama 
V. Maharaja of Daairam, (1916) 38 1,0. 209 ; on this Ust case see 
Bariyada v Baroda Prasad, (1924) 51 Oal. 1014. 

6. Oauesh *Varaijt v. Gopal Vishnu, (1917) 41 Bom. 357. See 
sbUo Sakharan V. Damodar, {l8Sb) 9 Bom. 468; Marimuthu v. 

Subbaraya, (1903) 13 M.L.J. 231. 

7. Saiish Chandra v. Nishi Cha^idra, (1919) 46 Cal, 975. 
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Exteiision of 
time. 


cation to set aside a sale on the ground of fraud, ^ 
on the ground of want of or defective attachment.*^ 

An application to set aside sale of plots not 
specified in mortgage deed and the decree for sale 
and for recovery of possession was held to fall under 
Art. 165 and not Art. 166.® 

The Court cannot extend the period of limita- 
tion^ except on the ground of fraud'' etc. as provided 
by the Indian Limitation Act. 

A judgment-debtor who seeks to set aside a 
sale under Order 21 rule 90 and who relies on 
section 18 of the Limitation Act must prove that 
there was some contrivance on the part of the 
decree-holder by which the judgment-debtor was 
kept from the knowledge of the right to apply* 
The fraud to be proved is not the fraud and the 
conduct of the sale, but the fraudulent concealment 
of the proceedings must be proved and the general 
conduct of the decree-holder before and after the 
sale must be considered.^ If initial fraud is proved, 
there is no need to prove any fraud after the sale 
for the initial fraud must be deemed to have con- 
tinued and it is only after he become aware of the 
sale, that the judgment-debtor ’ can be said to have 

1. BashiRayn v. Bassan Makoyned, (1919) 51 l.C. 447 ; Ahiar 
RowiJier v. Narayana Ktidumban, (1921) Mad. 317 = 81 I, C. 844. 
SoQ also Bcildco v, ^cyhu SUiQh, (1919) Pat, 3S6 =/4 I. C. 202 
(three yairs from sale or knowledge of fraud.) 

2. Maowa v. Mahomed Tainbi, (1921) 1 Ran. 533. 

3. Raja Ratnv . Itraj Kuntoar^ (1914) 17 0.C. 94 = 24 l.C. 137. 

4. Genda Mai v. Munshi Ram, (1920) 57 I C. 224. 

5. Bashi Ram v. Hassan Mahovisd. (1919) 51 l.C. 447 ; 
Ra^ndhciri v. Deonanandan, (1922) 2 Pat. 65 ; Mahabsri Ravi v. 
Ram Bahadur, (1923) Pat. 435 = 72 l.C. 625. See Vol. I, Chap. X 
and Xbid, p. 468. 

6. Bajrang Prasad v. Mt, Sonijhari, (1925). Pat. 521 = 85 
l.C. 622; Kishtifidco v. Ramrijan, (1924) Pat. 67 = 83 l.C. 748. 
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known of his right to apply.^ When the fraud was 
not by the decree-holder but by. the purchaser, the 
exemption under the section does not apply. ^ 

■Neither Section 47 nor Order 21 rule 92 bars a 
suit by a person whose objection under rule 89 has 
been disallowed where he was neither a party to a 
suit in which the decree was passed nor to the 
execution proceedings which followed the decree.' 

The finality and validity of an order depends 
on its compliance with the terms of the law. When 
therefore an auction sale of landed property was 
set aside solely on the objection of the judgment- 
debtor that the price realised was low, and no 
irregularity was alleged, it was held that the Court 
has failed to do the duty imposed on it by law of 
confirming the sale, and exceeded its jurisdiction by 
cancelling the sale, and a suit would lie by the 
auction-purchaser to cancel the order of the Court 
cancelling the sale-** 

Although a bonafide purchaser at a court-sale 
is protected when the decree was passed by a Court 
of competent jurisdiction, notwithstanding the fact 
that the decree was vitiated by illegality or was 
afterwards set aside, he receives no such protection 
when the irregularity is in the conduct of the sale 
itself. Where therefore the sale is held without 
notice to a major judgment-debtor wrongly taking 
him as a minor, it was held that it was such a grave 

1. (1925) 17 All, 650. 

2. Azizaiicssa v, Dwarika Prasad^ (1925) Cal. 1227 = 80 l.C. 

745. 

3. Bka'i Singh v. Pirthmi Chand, (1910) P.L.R. 104 = 30 
l.C. 212. 

4. Sukhai w . Daryai, (1876) 1 All. 374 ; Ditoan Singh v. 
Bharat Singh, (1881) 3 All. 20G F, B. ; Kriito Moni Giqda v. T]ie 
Secretary oj State for India in Co^tncAl, (1899) 3 C.W.N. 99, 
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irregularity as vitiated the sale and that the judg- 
ment-debtor was entitled to maintain a suit on the 
sole ground of want of notice, unless the defendant 
pleaded facts which raised valid defences to the 

claim of the plaintiff which was prima facie sus- 
tainable. ' 


Suit to set 
aside sale. 


A suit lies to set aside an execution sale on the 
ground that the decree in pursuance of which the 
sale was held was obtained by fraud and was not as 
such binding on the party affected.^ Where a decree 
was passed against A and others and the decree- 
holder received some money in full discharge of As 
liability, but the payment was not certified to Court, 
the sale held afterwards of A’s property, wherein 
the decree-holder became himself the purchaser, can 
be set aside by a regular suit.^ Where after an 
agreement to postpone an execution sale was come 
to and filed in Court but in the wrong Court, 
and in a sale consequently held by mistake in the 
judge’s absence, the decree-holder bid for and 
purchased the property, a suit was maintained to 
set the sale aside."* Where the objection of the 
judgment-debtor on the ground of bar by limitation 
was overruled and in a sale held under the decree 
the decree-holder purchased the property, a suit lay 
to set aside the sale after the court of appeal heid 
that the e.xecution was barred by limitation. 


In an application to set aside sale purporting to 
have been signed by a person, a compromise was 


1. Tangutfiri Jagannadham v. Scshagiri, (191G) 20 L.T. 

479. 

a. Motilal V, Russirk, (1896) 26 Cal. 326 note. 

3. Uman Chfinder v. hidro Narain, (1333) 9 Cal. 788, 

4. Gunga Pcrshad v. Gopa}^ (1834) 11 Cal. 136. 

5. Mina Kum-iri v, Jagatsaft mi, (1833) 10 Cal. 220. 
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filed signed by the person who presented an applica- 
tion to set aside the same sale. It was held that she 
was entitled to show in this application that the 

compromise was obtained without her participation 

and in fraud of her rights without setting it aside by 
review or by a regular sait.^ 

If a purchaser at a court-sale was induced 
by fraud to pay a larger sum for the property 
purchased than he would have had to pay if he had 
not been so deceived and complained that he had 
bean led into a mistake as to the extent of the 
property sold, he had no remedy by application to set 
the sale aside and a suit was therefore maintain- 
able.^ 

When the mortgagor of certain property, which 
has been brought to sale in execution of a decree 
obtained thereon, sues to set aside the sale on the 
ground of fraud practised by the purchaser, the 
pleader of the mortgagee in purchasing the property 
himself in an underhand manner, the circumstance 
that fraud was not alleged against the purchaser in 
a petition brought for the same purpose under S- 311 
G. P. Code would not vitiate the suit.^ 

When the appellant had successfully resisted a 
suit to set aside a sale on the ground that a suit was 
not a proper remedy, but that the matter should be 
tried in execution* he should not be allowed to go 
behind that and object in the execution proceedings 
that an application under S. 47 did not lie, but that 
a suit must be brought.^ But when the objection 

1. iSr ^eviaty Asaban v. Ananda CJuindra, (1900) 3 l.C. 116. 

*2. Birj Mokun v. Rai Umanathy (1892) 20 Cal. 8 P.C. 

3, Subbamy^idu v. Kotayya^ (1892} 15 Mad. 38y. 

4. Gaya Prasad v* Randfiir, (1906) 26 All. 681. 
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to the suit did not come from the defendant} but the 
Court erroneously decided that the suit did not lie 
and the remedy was in execution proceedings, the 
error was to be set right only by appeal and the 
defendant would not be precluded from pleading, in 
answer to execution-proceedings, that the remedy 
was by a suit only. 

# 

Where an application to set aside sale on the 
ground of fraud is rejected the judgment'debtor 
cannot litigate the same point again. An auction 
sale is good until set aside. If the defendant has a 
good cause of action, he may seek a remedy, but he 
cannot oppose the plaintill’s suit on that ground.^ 

A suit to set aside a sale held in execution of a 
decree of a Civil Court or in pursuance of a decree 
or order of a Collector or other olheer of revenue 
must be instituted under Article 1.^ of the Indian 
Limitation Act, 1908 vvithin a year from the date 
when the sale is confirmed or would otherwise have 
become final and conclusive, had no such suit been 
brought. 

A sale in execution which is null and void on 
any grounds described in the previous chapter has 
jin the eye of law no existence whatever and being 
incapable of affecting any existing rights, need not 
i be set aside. It caa be declared to be void in a 
suit framed for the purpose and to such suit, 
with or without consequential reliefs, this Article 
has no application, “ and the ordinary period of 
limitation fixed in the Ijimitation Act will apply. 
Where the decree under vvhich the sale was held 

1. hi rc Jkara Bisioa'i, (191G) 3S I.C. 47. 

2. Sitara.n v. Subheda K-itar^ (1914) t24 I.C. G95 ; Ahniid Yar 
liha)i V. Dina'tiath, {1925) Cil. 1140 = 90 I.C. 40. 
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was passed by a Court which has no jurisdiction 
or where the Court which ordered the sale had no 
jurisdiction?"^ or the ohicer who held the sale has no 
authority to sell,^ the sale is void and a suit to 
declare it so is not within this Article-"* bo it will 
be where the property of a stranger has been sold 
in execution of a decree to which he was no party/ 
where property was sold ostensibly in execution of 
a decree, but the sale of which was not in fact 
authorised bv the decree/’ where the decree was 


1. Soo ChAptGi* XXI sapri; Sadvjopa v. Jamuna Bai, (1832) 5 
Ma'l. 51 ; Sdshagirirao v. Tanjaturi, (1915) 32 I.C. 391, 

'2. Rama)i v. ChanJan, (1891) 15 M-id. 219 (uoder Act II of 
18G1) ; Balioant Rio v. MuJiDnimd Husain, (1893) 15 All. 321 
(^alo for coart-fees uot duo.) 

3. Derab Ally Kkan v. Khazah Mohiooddecn, (1877) 5 I. A. 116.; 
Nazar AH v. Kcdarnafh, (1897) 19 All. 303. 

1. Mulcliand v. Bliuft Jndro, (1390) 10 A.W.N. 69 ; Annaiht 
Pershad v. Vrasanna Hoyi, (1907) 31 Cal. 711 P.C. ; Puma' 
Chandra v. Dinabandku, (1907) 31 Cal. 4 F.I3.; Saroda Charan v. 
Kista Mohun, (1896), 1 C.W.N. 516 ; Soohan v. Lala Badrinarain, 
(1905) 5 O.L -T. 6SG ; Sham Hal v. Nilmani, (1907) 34 Cal. 241 ; 
Nazar v. Kedarnath, (1897) 19 Mi. 303 ; Lafa Siva Ram v. Kashi 
Ram. (1390) P.R. 76 ; Pra igotir w . Himanta Kumary, (1886) 12 
Gal. 597. Chouharja V. Kiniz, (1910) 13 O.C. 297-=3 I.C. 374. 
Erava v. Sidramam)a. (1897) 21 Bom. 424 P.B ; Jahnavi Prasad 
V. Gharbaran, (1916) 35 I-C. 404 ; Bakoo Jodoonath v. Radhamonee, 
(1867) 7 W.R. 256F.B. ; Hiraw. Ohulam, (lOlS) P.R. 113 = 46 I.C. 
399 ; diet Ny Ma v. Mx Sheve, (1916) 10 Bur. L.T. 225 = 30 I.C. 3. 

5. Mt. Sharafatunnissa V. Laohminarain, (1876) 7 N.W.IX 
288; Vciikalanarasiah v. Subbamma, (1831) 4 Mad. 173. 

6. Sxdajopa v. Jammx Bhai, (1833) 5 Mai. 51 ; NilakaKda 
V. Thandamma, (1886) 9 Mad. 460 ; Narasimhx Naidu v. Rxma- 
samif (1894) 18 Mad. 478; Khadar Hussain x. Hussain Saltcb^ 
(1896) 20 Mad. US P.B, ; Tarachani v. Abdul Ahad, (1922) 67 I.C. 
894 : Sharfiiddin y. Hmsraj. (1911) P. L. R. 203 = 11 I. C. 76; 
Nxthu V. Badridas, (1383) 5 .\ll. 611 ; Tota Rxtn v. Chain Sukh. 
(1333) A. W. N. 154; Jioala Sahai v. Masiat Khan, (1904) 26 
All. 346 ; iVa(/Vjo Ram v. Rija Bijaya Bahadur, (189j) 9 C.P.L.R. 
113 ; Ahmed Ally v. Maung Shtoa Thin, (1900) I L.B.R, 53 ; Hxjes 
Goya V. Zaccheus, (190J) 4 L B.R. 40 ; Azim Kha t v. Karim, (1923) 
71 I.C. 322; Nazar Aliv^ Kedar-aith, (1337) 19 All. 303; Khet 
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passed against a minor not properly represented/ 
where the sale was held without attachment and 
this only in provinces where want of attachment is 
held to make the sale a nullity.^ 


A suit to set aside a sale on the ground that 
the judgment-debtor had previous to the sale trans- 
ferred his interest to the plaintiff is not within this 
Article-'* Where property has been once sold in 
execution, a subsequent sale of the same property in 
execution of another decree passes nothing to the 
second |)urchaser and leaves the first purchaser’s title 
unaffected. If the second purchaser has obtained 
[) 03 session in pursuance of his purchase, a suit 
brought by the first purchaser for possession is not 
a suit to set aside the sale and is governed by the 
ordinary rule of limitation for recovery or possession.^ 


A suit by the members of a tarwad to set 
aside a sale in execution of a money-decree against 
the Karnavan of the tarwad, when the records do 
not show that the Karnavan was sued in a represen- 


Singh v. Ml. Rad ha, (1889) 3 C.P.L.R. 162. See also Protab 
Chundcr v. Brojolail, (1867) 7 W R. *253 F.B. 

1. Vishnu V RamJiandra, (18S6) II Bom. 130 ; DajiHimat v. 
Dhirajram, (1887) 12 Bom. IS ; Lala Siva Ram v. Kashiram, 
(1990) P.R. 76 : Alam Din v. Allah Din, (1922) Lah. 447; Bira 
Singh V. Ghttlam Qadir, (1918) P.R. 113 = 43 l.C. 399 ; Pydanna v. 
Lakshminarasimma, (1916) 38 Mad. 1076. 

2. See Chaptei- XXI : Mahadcow. Bholanaih, (1882) 5 

All. 86 F.B. ; Ramchcnd w. Pitam Mai, All. 506; Lala 

Siva Ram v. Kashi Ram, (1890) PR. 76; but see now contra 
Sheo Dhijan v. Bholanath, (1899) 21 All, 331. 

4. Radha Koonwar w Jankes Boonwar , (1862) 9 W.R. 199; 
Nisar AH v. Madho Das, (1890) A.W.N. 224. 

5. Motilal V. Karrabnddin, (1897) 25 Cal. 179 P.C,; Prangour 
V. Himanta Kumary, (1SS6) 12 Cal. 597 ; Nagina v. Furan, (1906) 
P.R. 11 ; Chauharja v. Kani^ Fatima, (1910) ISO^C, 297=^8 l.C. 
374. 
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tative capacity or that the debt sued upon was a 
tarwai’d debt, is not governed by this Article.^ 

The sale of moveable property belonging to one 
man under an execution against another is not a 
mere irregularity. The owner is entitled to sue 
either for the restoration of the property specifically 
or for damages when the owner asks either it is in 
the option of the Court to award either, according 
to its own view of the justice of the case.^ 

Under section 10 of the Public Uemands Re- 
covery Act (Bengal Act I of 1895), the service of 
notice is a condition precedent to the validity of a 
sale of immoveable property in execution of the 
certificate and a sale held without such notice is a 
nullity. If the sum has been deposited in the 
treasury, and the officer overlooked it and issued 
notice and sold the property, the sale is without 
jurisdiction.® 

1. Ha 7 i V. Xt/tarama'i, (1884) 7 Mad. 512. See also 
V. Velappan, (1885) 8 Mad. 484 F.B. ; Thenju v. Chimmu, (1884) 
7 Mad. 413; Moidin Kuiti v. Krishnan, (1887) 10 Mad. 322 ; 
Kanappati v. Ukkarat^t (1333) 17 Mad. 214 ; Vasudevai v. San- 
haraUf (1397) 20 Mad, 129 ; Manakat Velamma v. Ibrahim Lclbe, 
(1903) 27 ^lad. 375. 

2. MohaJiimed v. (18G2) 9 W.R. IIS; ICanai Prasad 

Bose V. nirachand^ (1870) 14 W.R. 120. 

3. Puma Chandra v. Dinabandhu, (1907) 34 Cal, 811; Bepin 
Behari v. Shashi Bhushan, (1914) 18 C.L.J, *028=22 I.C. 95; Nil- 
kanta Narain y . Brajakumir , (1925) 3 Pat. L.R. 37. The suit 
must bo valued ou the value of the whole property sold, Pran Krishna 
V. Nitija Gopal^ (1924) 50 Cal. 892. la such case Art. 12 of the Ind. 
Limitatlou Act is not applicable. Such a suit is not maintainable 
after grant of the sale certificate, Sheorutton v. Net Loll, (1902) 30 
Cal. 1 ; Bhaioani Koer v. Afzal Husain^ (1907) 34 . Cal. 381 ; such a 
suit is not barred by S. 47 or O. 21 r. 90, C.P. Code, Ram Taruck v. 
Dilwar AH, (1901) 29 Cal. 73 P.B. , Girish Chandra v. Goiam 
Karhut (1900) 33 Cal. 45L. See the amendment of the Act, by Act I 
of 1897 which channel the law: Hari Charan v. Chandra Kuynar, 
(1907) 34 Cal. 787. 
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If sale is 
voidable. 


Where a decree is not void but only voidable 
and binding on the parties until set aside, a suit to 
set aside a sale held under such decree is governed 
by this Article.^ So it is when the sale is not void- 
able." In such a case a suit brought beyond a year 
from the date of confirmation will be barred, though 
there is a prayer for possession, or for redemption.® 
If a decree had been passed against a joint family 
which was effectively represented in the suit, a suit 
to set aside a sale held in pursuance of it falls within 
this Article.^ When a decree-holder purchases at an 
execution without leave to bid and in spite of the 
Court’s refusal to grant leave, the sale is only voidable 
and a suit to set it aside the sale is governed by this 
Article.'^ Where property outside the suit had been 
included by mistake in the decree as being liable 
to be sold in satisfaction of the decree and was sold 
in execution and two years after the sale the judg- 
ment debtor sued to recover it, it was held that the 
sale was not a nullity and was to be set aside within 
30 days of its date and that the suit was barred by this 
Article.*^ Where in execution of a mortgage decree, a 
prior mortgagee purchased the property, a suit to 
set aside the sale (if invalid) is within this Article.^ 

1. Al(htl Mviisoor v. Aboiil }lQ7?ii(i, (18VG) 2 Cal. 98 ; Baga- 
vendra v. Kamii a^ (1890) 20 i^Iad. 33 ; Rajhi 7nar So.rkd \. 
Rajkmnari Mali, (1910) 20 C.W.N. 509=33 I.C. 707 ([hough the 
decree was fraudulently obtained). 

2. Imam Din v. Pm-naohand, (1920) 1 Lah. 27. 

3. Chondhry v. Kalcc Molivn, (187*1) 22 W.R. 84 ; but not 
when the sale must not beset aside : Mt. Anooragcc v. Mt. Rhuglvtly, 
(1S75) 25 W.R. 148. 

4. Raiijit V. Ramjatan, (1917) Pat. 113 = 37 I.C. 833 ; Bhola 
Jha V. Kcli Prasad, (1910) 1 Pat. L.J. 180=34 PC. 288. 

5. Rax Radha Krishna v, Bishcshivar Sahay, (1922) P.C. 330. 

G, Kagabhatta v. Kalavfa, (1923) Bom. 102 = 24 Bom. r..K. 

423 . 

7. Rnttan Nair v. Krishna, (1902) 12 M.L.J. 390. 
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When property sold in execution of a decree was 
purchased under a private sale from the judgment^ 
debtor pending confirmation of sale and on the judg- 
ment-debtor pa 5 dng the amount into Court the sale 
was set aside but was confirmed on appeal, a suit by 
the private purchaser against the auction-purchaser 
for possession of the property was subject to this 
Article.^ 


Where a mortgagee purchases property in 
contravejjtion of the provisions of Order 34 iule]4,^ 
where the judgment-debtor died after attachment 
and sale was held without proper legal representative 
on record,^ where a sale was held in ignorance of the 
adjustment of the decree out of Court between the 
parties,^ where the decree in execution of which the 
sale was ordered had been barred by limitation/ 
where property was sold in execution of a decree, 
notwithstanding the existence of a cross-decree for 
a higher amount in favour of the judgment-debtor 
against the same decree-holder,*^ where the property 
sold was partly within and partly beyond the juris- 
diction of the court executing the decree,'^ where the 


1 , NagUia Singh v. Puran Chanda (1906) P.R. 1 1. 

'2. See Chapter XXI supra. Sahadu Manaji v. Dcvhja Jaha 
Mahar, (1916) 14 Bom. L.R. 254 =-■ 14 I.C. 760; Arjuna Prddi \\ 
VcnhatachalaPuddi, (1912) 32 M. L. J. 525 = 32 I. C. 611. See 
contra under S. 99 of T. P. Act, Datto v. Ganesh, (1903) 5 Bom. L,R, 
952. 

3. Xasnman v. Gnlzari Lai, (1920) 23 O. C. 215 = 58 I.C. 549. 

4. Mothnra Mohvn v. Ahhoy Ktmiar, (ISSS) 15 Cal. 557. 

5. Mina Kumari v. Jagat Satfani^ (1883) 10 Cal. 220 ; Afa/io- 
med V. Pttrnndur, (1885) 11 Cal. 287 ; Mussavnnat Mansa Devi v. 
Paliim PaksJi, (1891) P R. 49. 

G. Rcua Mahtcn v. Ram Kislien, (1886) 14 Cal. 18 P.C, 

7. Ram T^all v. Bama Snndari, (1885) 12 Cal. 307 ; Rally 
Prasonno v. Dinnonatli, (1873) 11 B.L.R. 56. 
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auction-purchaser sued for cancellation of the sale 
on the ground that the property put up for sale was 
wrongly described,^ when the decree under which 
property was sold was subsequently reversed on ap- 
peal,^ where a decree is passed against the -represen* 
tatives of a deceased person as such representatives 
and as being in possession of assets and property 
forming part of such estate is sold in execution,^ 
or when in execution of a decree against a minor 
in a suit in w'hich he was properly represented, his 
property is sold and he cannot recover possession 
from the purchaser without setting aside the sale,^ 
or where several years after a mortgage-decree 
against the father, and sale held under it, the sons 
sued for account, redemption and annulment of the 
sale,'^ the suit is governed by Art. 12. 

So is a suit in which the substantial relief is to 
set aside an execution-sale-^' When the mortgagee 
made only one of two persons, who represented the 
estate of the mortgagor, a party defendant, not 
having notice of the existence of the other, the 
property was sold in execution of the drecee, a suit 
by the other person to redeem the mortgage after 
the sale of the propei’ty is governed by this 


1. Mohamcd v. Xovroji, (1S85) 10 Bom. 211. 

2. ParsJiadi v. Muhammad , (1883) 5 All. 573. 

3. Tala Singh v. TIarnama, (1918) P L.R. 40=43 I.C, 712. 

4. Scshagiri v. Jaga'inadham^ (1815) 39 M'arl. 1031 ; Iviam 
Din V. Pm an Chand, (1920) 1 Lah. 27 = 55 I.C. 833. 

5. Bhola Jha v. 2xaH Prasad, (1910) 1 Pat. L. J. 180 = 34 I.C. 
288, See also Ramjit v. Ramjafan, (1917) Pat, 113=37 I.C. 833. 

G. Gurnnarain v. Ram Narain^ (1899) 1 O C. 83. See al^o 
Ra7n Kaiith v. Kalcc Mohan, (1874) 22 W.R. 84 ; Abdul 
V. Ahdnl Hamid, (187G) 2 Cal. 93 ; Srcemntty v. Shaehanee, (18G0) 
5 W.R. 123 : Ramessur v. Majeda, (18G1) 7 W'.R. 252. 
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Article, as he cannot succeed without the sale 
being set aside. ^ 

For the purpose of this Article, time begins to Coraputaticn 
run not from the data of sale, but from the date of 
confirmation,' or where there is no need for con- 
firmation, from the date when the sale becomes 
otherwise final under the law under which the sale 
is held.® The certificate of sale must bear the date 
of confirmation.^ If an order confirming a sale is 
set aside and is subsequently restored, the date of 
final confirmation must be taken to start the limita- 

tion.^ 

In computing tlie period of limitation, time re- 
quired for obtaining copies under section 12," the 
period of disability under sections 0 and 7,^ and 
the period during which the plaintitf’s right to 
sue is concealed by fraud under section 18, will 
be excluded. Likewise will other exemptions such 
as absence from British India, pendency of infiuc- 
tious proceedings, stay or injunction mentioned in 
the Indian Limitation Act apply* 

Sales which have become unimpeachable by the 


1. Bam Taran w . . liamcsivar, (1907) 11 C.W.N. 1078— G 


C Li J 710 

2. BaijnalJL Sahai v. Bavigut SingJi, (1396) '23 Cal. 775 P. C 


(1921) 43 185 F.B. 

3. Bhiiban MoJiun v. Girish Narai-i, (1911) 13 C.L.J, 339 = 10 
1 G. 87 (uuder Ecng. Reg. VII of 1819). 

4. C.P. C.,0. 21,r.94- _ 

5. Baijnath Sahai v. Bnmg-iU Singh, (189G) 23 Cal. 77o P.C. 

6. Chttnder Roy v. Broio Bthary, (1881) 9 G.L.R. 293. 

7 Snbraiyianya v. Sivas^nbramvnya, (1897) 17 Mad. 3l0; Pala 
Singh M. Waryam Singh, ( 1918 ) P.L.R. 40 = 43 I.C. 712 (the suit 
must be brought withiu a yeiir and uot within three years after attaiu' 
a^e)- Khoda Bux v. Budi ce .Varaia, (1881) 7 Cal. 137. 

6 Rliod^'n V. Padmanabha, (1914) 17 M.L.T. 1S = 261.0. 369 ; 
Shchambas v. Ram Kumar Das, (1914) 23 I.C. 240. 
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lapse of the period of limitationj cannot be im- 
peached directly or collaterally.^ 

Under Article 95 of the Indian Limitation Act, 
1908, a suit to set aside a decree obtained by fraud 
or for other relief on the ground of fraud must be 
instituted within three years from the date when the 
fraud becomes known to the party wronged. 

A sale in execution of a fraudulent decree is 
only voidable and when the right to impugn the 
decree is barred by Art- 95, the sale cannot be set 
aside.- 

If a decree is tainted with fraud, a suit will lie 
to set aside the execution sale, though the decree 
aiay have been set aside previously under section 108 
Civil Procedure Code and there is no subsisting 
decree to be set aside in the suit in which the sale 
is impeached.^ 

A suit by a reversioner to set aside a sale in 
execution of a decree against a widow on the ground 
of fraud and collusion between her and the decree- 
holder is only one for a declaration that the sale 
does not bind his reversionary interest and as he is 
not bound to set aside the sale, the suit is governed 
by Art. 95 or by Art. 120. 

When the judgment-debtor sues to set aside a 
sale and recover possession from the purchaser, on 

1. yiulhnaami Iyer v. 8rce Meihanithi Sivamiar, (1913) 38 
Mad. 350. 

2. Raj Kumar v. Raj Kumar ^ '(1910) 20 C.W.N. 659 = 33 LG. 

767. 

3. Dcbcndranth v. Prasaana Kumar^ (1907) 5 C.L.J. 328. 
Mati Lai v. Russiok Chandra, (1899) 26 Cal. 326 note. 

■1. Pareksh w . Bai Vakhat^ (1SS6) 11 Bom. 119. See also 
Tallafragada Bunirai'i'aw Boorugai'-illi Sriramvlu, (1907) 30 Jlad. 
102. See Kali Mohun v. Anonda Moyve, (1881) 9 C.L.R. IS. 
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the ground that the sale took place in consequence 
of the defendant’s fraud or that the decree under 
which the sale took place and the entire proceedings 
resulting therefrom, were vitiated by fraud, in which 
the purchaser participated, the suit was governed by 
Art. 95.^ 

Where a sale on a certificate issued under 
Bengal Public Demands, Recovery Act (I of 1895) 
is sought to be set aside on the ground of fraud and 
the fraud is established, the suit is governed not by 
this Article but by Article, 95.“ 

The primary Court has power in certain circum- 
stances to set aside an execution sale on a ground 
not mentioned in the application of judgment-debtor 
and did not in fact exist when the application was 
made.® 

The Court has inherent power to set aside its 
order of confirmation of sale in favour of a person 
other than the bidder and there is no question of 
limitation in the matter.’^ The Court has inherent 
power to cancel a sale of its own accord, when it 
discovers in the course of the proceedings that the 
decree-holder auction-purchaser deliberately misled 
it and profitted thereby to the disadvantage of the 

1. Chenvirappa v. Puttappa, (1887) 11 Bom. 708 ; Moti Lai v. 
Russick, (1901) 2G Cal. 32G note; Ramcharan v. Rameshtuar, 
(1903) IG C.P.Tj.R. 131, Krisknabhzipati v. Rxviamurtki, (1892) 16 
Ma3. 198 ; Natha Singh v. Jodha Singh, (1884) 6 All. 406 ; Deben- 
dranath v. Prasana Kumar, (1907) 5 C.L.J. 323, Hitendranath v, 
Rameswar, (1925) 4 Pat. 510; Fazluddin v, Khetra Ghorai, (1925) 
90 l.C. 86C ; Ambikamoni v. Khc-ltra Gkosai, (1926) 30 C.W.N. 59. 

2. Syamal Mandai v. Nihnay Das, (1907) 34 Cal. 241. 

3. Abdul Rahmaa V. Sarafat, (1815) 20 C.W.N. 667 = 31 l.C. 

896. 

4. Muhammad v. AH Khanum, (1915) 2 O.L.J, 216 = 30 
C. 230. 
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judgment-debtor or the judgment debtor’s creditors.^ 
When after the sale in execution of a decree the 
decree-holder is paid the full amount due and the 
parties desire that the sale should be set aside, the 
Court may treat the sale as of no effect and de- 
cline to confirm it.^ But in a case where Order 
21 rule 91 applies, and an application under that 
rule is barred by time, the Court cannot exercise 
inherent powers to set aside the sale.^ 

A suit by a purchaser at a sale of immoveable 
property in execution of a decree which has been 
set aside under sections 31 1 and 312 of Act X of 
1877 (now O 21 rr. 89, 90) to have such sale con- 
firmed on the ground that there was no irregularity 
in the publication or conduct thereof, is not barred. 
Spankie J. said “The wording of section 257 of 
Act VIII of 1859 and the wording of s. 312 of Act 
X of 1877 are not identical. In the old Act, the 
passage runs as follows : — “ If the objection be 
allowed, the order made to set aside the sale shall 
be final : if the objection be disallowed, the order 
confirming the sale shall be open to appeal, and 
such order unless appealed from, and if appealed 
from, then the order passed on the appeal, shall be 
final, and the party against whom the same has 
been tnade shall bo picciuclod from bringing a suit 
to establish his claim.” The result of this was 
that a party desirous of bringing a suit to confirm a 
sale, in consequence of an order in appeal setting it 
aside, was strictly precluded from doing so by the 
words of the section. No suit could be brought by 

1 Haghavachariar v. UnriigL^a (1923) 46 Mad. 383. 

Pras.id v. Ram Ch.xran, (1915) 27 I.C. 601 ; see also 

Mahomed BudJisen, (1911) 16 A.L.J. 750=47 I.C. 8So. 

3. Muthiaii Chettiar v. Bawa Sakib, (1914) 27 M.L.J. 60o- 

26 I.C . 46. 
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the party against whom an order was passed to 
establish his claim whatever it might be, and in the 
case of an auction- purchaser it would be a claim to 
maintain the sale in his favour on the ground that 
there had been no material irregularity in publish- 
ing or conducting it. But the words of s. 312 are 
different '• — “ If such application be made, and if 
the objection be allowed, the Court shall pass an 
order setting aside the sale.” It is not said, as it 
was in s. 257 of A.ct VIII of 18o9, that “ if the 
objection be allowed, the order made to set aside 
the sale shall be final.” But it is added that No 
suit to set aside, on the ground of such irregularity, 
an order passed under this section shall be brought 
by the party against whom such order has been 
made.*’ As we have seen, there is only an appeal 
from an order confirming the sale. If the appeal 
be disallowed, it is dismissed and the sale confirmed. 
If the appeal be decreed, the sale is set aside upon 
the ground that there was a material irregularity in 
the publishing or conducting it. From this order 
there is no appeal, but an order by the Court 
executing the decree and setting aside the sale on 
this ground has not been declared final by s- 312. 
Thus there is nothing to preclude a person from 
coming into Court to confirm a sale on the ground 
that there was no irregularity, though not to sue to 
set aside an order of confirmation, passed in appeal, 
on the ground that there was material irregularity 
in the publishing or conducting the sale. Any 
claim in a suit was barred by s. 257 of Act VIII of 
1859. The suit to set aside a sale, when confirmed, 
on the ground of material irregularity in publishing 
and conducting it alone is barred by s. 312.”^ 

\. Azimuddin v. Baldeo, (1881) 3 All. 554 F.B. Seo also 
Snkhai v. Daryai, (1877) 1 All. 374. 
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Likewise a suit lies for confirmation of a sale 
held in execution of a decree by the Collector under 
s. 320 of Civil Procedure Code of 1882 and to set 
aside an order passed by the Collector cancelling 
the sale.^ 


2. Bandi Bibi v. (1867) 9 Ml. G02 \ ]\Jathm-a Das \\ 

(1894J 19 Bom. 21C ; Bee nlso Bai A7ithi v. Modhar, 
(1891) 15 Bom. 694. 
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CHAPTEK XXIV 

Auction-Purchaser 

Sale by auclioa— Payraeut of price— Resale— Discovery of defects — 
Annulment of sales —Want of saleable interest— Recovery of price 
— Suit and application — Change in the law — Scope of the change 
— Poundage — Interest —Confirmation of sale — Certificate of sale — 
Kffect of certificate — What passes by sale- General rule and ex- 
ceptions— Caveat emptor — History of the rule — Present Law — 
“Right title and interest” — Hindu vvi-low — Hindu joint family — 
Right to parti lion— Impartible estates — Muhamadan debtor — Right 
of residence— Insolvency — Tacking of possession — Date of vesting 
— Right to trees etc. — Liability for rent etc. — Mortgage decree— 
Rights of rival mortgagees— Rival purchasers — Right of redemp- 
tion — Contribution — Amount payable on redemption — Sale subject 
to mortgage or not— Notice of foreclo^^ure — Subrogation— Right on 
annulment of sale— Improvements— Lis lindens — Representation 
— Benami purchases —Rule in court-sales— Rxtent of the rule — 
Limitations on the rule. 

Except when the Court authorises a sale in a 
different mode, sales in execution are by public 
auction and the highest bidder is declared the pur- 
chaser. 

“ (1) On every sale of immoveable property the 
person declared to be the purchaser shall pay 
immediately after such declaration a deposit of 
twenty-five per cent, on the amount of his purchase- 
money to the officer or other person conducting the 
sale, and in default of such deposit, the property 
shall forthwith be re-sold. (2) Where the decree- 
holder is the purchaser and is entitled to set off the 
purchase-money under rule 72, the Court may dis- 
pense with the requirements of this rule.^ “ The full 
amount of purchase-money payable shall be paid by 
the purchaser into Court before the Court closes on 
the fifteenth day from the sale of the property: 


Sale by 
auction. 


Payment of 
price. 


1. C. P. C., O. 21, r. 84. 
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Provided that, in calculating the amount to be so 
paid into Court, the purchaser shall have the ad- 
vantage o fany set-otf to which he may be entitled 
under rule 72.”-^ 

“ In default of payment within the period men- 
tioned in the last preceding rule, the deposit may, if 
the Court thinks fit. after defraying the expenses of 
the sale, be forfeited to the Government, and the 
property shall be re-sold, and the defaulting pur- 
chaser shall forfeit all claim to the property or to 
any part of the sum for which it may subsequently 
be sold.”^ “Any deficiency of price which may happen 
on a resale by reason of the purchaser’s default, 
and all expenses attending such re-sale? shall be 
certified to the Court or to the Collector or subordi- 
nate of the Collector? as the case may be, by the 
officer or other person holding the sale, and shall, 
at the instance of either the decree-holder or the 
judgment-debtor, be recoverable from the defaulting 
purchaser under the provisions relating to the 
execution of a decree for the payment of money. 

“(1) No holder of a decree in execution of which 
property is sold shall, without the express permis- 
sion of the Court, hid for or purchase the property. 

(2) Where a decree-holder purchases with such 
permission, the purchase-money and the amount 
due on the decree may, subject to the provisions of 
section 73, be set off against one another, and the 
Court executing the decree shall enter up satisfaction 
of the decree in whole or in part accoidinglv. 

(3) Where a decree-holder purchases, by himself 
or through another person, without such permis- 

1. G. P. C., O. 21, r. 85. 
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sion, the Court may, if it thinks fit, on the 
application of the judgment-debtor, or any other 
person whose interests are affected by the sale, by 
order set aside the sale ; and the costs of such 
application and order, and any deficiency of price 
which may happen on the re-sale and all expenses 
attending it, shall be paid by the decree-holJer.”' 

If the purchaser at a void court-sale discovers Discovery o£ 
the true character and effect of the sale, prior to 
actual payment of the purchase price, he will seek 
to avoid making such a payment. “ Every pur- 
chaser has a right to suppose that by his purchase, 
he will obtain the title of the defendant iu execution, 
in case of execution sale and of the ward or in the 
case of a guardian’s or administrator s sale. The 
romise to" convey this title is the consideration 
upon which his bid is made If the judgment or 
order of sale is void or if, from any cause, tae 
conveyance, when made cannot invest him with the 
title held by the parties to the suit or proceeding, 
then his bid, or other promise to pay, is without 
consideration and cannot be enforced. He may 
successfully resist any action for the purchase- 
money. whether based upon the bid or upon some 
bond or note given by bim.^ “ The rules of the 
Court on the original side of the High Court of 
Calcutta direct compensation for errors and mis- 
I statements if capable of compensation in cases of 

sales by the Registrar. No condition of this kind 
governs the sale by the Sheriff.® Where there is 

1. c. P. C., o. 21, ^ 72. 

2. Fremiau ou Viod Judicial Salihs, IGO IGI ; Freemau ou 
Executions, S. 313. 

3. Ram Narain V . Dwarka Nath^ (l699) *37 Cal. 364. See 

' alfo Rujaarainy. Tek LaU (1806) 1 C.W.^:. 104; D? al Krishray. 

^ Aynrita Lai, (1901) 29 Cal. 370. 


I 
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a substantial deficiency in area of a property sold at 

a Registrar’s sale, so that the purchaser would not 

have offered the price he did, if he had been aware 

of the deficiency, the Court will discharge the sale 

and not compel the purchaser to take the property 

with compensation.^ V/here goods offered for sale 

in execution of a decree are described as of a parfci- 

culai denomination and every circumstauce points 

to the buyer having contracted for the specific 

goods produced as described and the goods tendered 

do not answer that description, the purchaser is 

entitled to reject them and if he has paid for them, 

to ieco\er the price as uioney had and received for 
his use.- 


AuDulmcnt 
of sales. 


A sale once complete may he set aside by depo- 
sit of the decree-amount, etc., under Order 21 rule 
80,''^ or on the ground of fraud or material irregu- 
larity in [)ubli5hing and conducting sale under Order 
21 rule or on the groun I of want of saleable 
interest under Order 21 rule U1 or on other grounds 
under section 17.^ 


Want of 
saleable 
iuterest. 


Under section 815 of the C. P. Code, 1882, 

When a sale of immoveable property is set 
aside under section 3I0A A' 812 or 313, or when it 
IS found that the judgment-debtor had no saleable 
interest in the property which purported to be new, 
and the [uirchaser is for that reason deprived of it, 
the purchaser shall be entitled to receive back his 
purchase money (with or without interest the Court 
may direct) from any person to whom the purchase- 


1. Bank of Bengal Akhoy Kumar, (1901) G C.W.N. 365 ; 
AdminUirator-GeneraX of Bengal v. Ajkorenath, (1902) 29 Cal. J20. 

2. Tukaram v. (1920) ol I.C. 315. 

S. See Chapter XXII su}^ra. 

4. See Chapter XXIII supra. 
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money has been paid- The repayment o£ the said 
purchase-money and of the interest (if any) allowed 
by the Court may be enforced against such person 
under the rules provided for by this Code for the 
execution of a decree for moneys.” 

Under this section, it was held that a purchaser 
at a sale in execution of a decree was competent to 
maintain a suit against the decree-holder for the 
recovery of his purchase-money when the judgment- 
debtor was found to have had no saleable interest 
in the property sold and that the purchaser was not 
limited to the special procedure in the execution 
department mentioned in this section and such a 
suit was governed by Article 120 of the Indian 
Limitation Act, 1877-^ 


Recovery of 
price. 


Under Order 21 rule 93, C. P. Code, 1908, 

‘‘ Where a sale of immoveable property is set ohang© iu the 
aside under rule 92, the purchaser shall be entitled 
to an order for re-payment of his purchase money, 
with or without interest as the Court may direct, 

against any person to whom it has been paid-’" 

% 

Under this rule the purchaser’s right to a re- 
fund only arises when the sale has been set aside 

1. Munna Singh v. Gajadhar SUigh^ (1883) 5 All. 577 ; 

Kishunlcil v. Mn)ia7nmad Safdar dli, (1S91) 13 All. 333 ; Siddhcs- 
wari V. Goshain, (1013) 35 All. 410 ; Muhammad NajibuUah v. 

Jainarain, (1914) 3G All. 529 ; Girdhar Das v. Siddheswarit (1918) 

40 All. 411 ; Giirshidazua V . Gangazja^ (1897) 22 Boui. 783; Rari~ 
doyal V. Sheikh Samsziddin, (1900) 5 C.W.N. 240 ; Bustomji v. 

Vinayak, (1911) 35 Bom. 29 [as explained in Lakhmiohand v. 

ChaturWnij^ (1922) G5 I.C. 230] ; Nityanand v. Juggat Chandra, 

(1902) 7 C.W.N. 105 ; Ram Kumar v. Ramgour, (1909) 37 Cal. 67 ; 

Paohayappan w . Narayana, (1887) 11 Mad. 269, N ilakanta v . Imam 
Sahib, Q892) 16 Mad. 361 ; Mohideen v. Mahomed Mura, (1912) 
i3 M.L.J. 487 = 17 I,C. 437 ; Tirumalaisatni v. Subramanian, 

(1916) 40 Mad. 1009. 

2 2^ilaka,ita v. Ii7iam Sahib, (1892) 16 Mad. 361 ; Siddhes- 
wari V. Goahain, (1913) 35 All. 419. 
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under the preceding rule (92) and the right conferred 
is “ to an order for repayment of his purchase- 
money, with or without interest as the Court may 
direct, against any person to whom it is paid.** This 
implies that an order will be made as incidental to 
the proceedings by which the sale is set aside. 

It will be observed that the second and fourth 
paragraphs of section 315 are not reproduced in 
rule 93, while the words “ shall be entitled to 
receive back ” which occurred in the third paragraph 
of section 315 are replaced by the words “ shall be 
entitled to an order for repayment ” in rule 98« 
These changes have elTected a substantial alteration 
in the pre-existing law. First, the right to recover 
the purchase-moneys by a suit instituted within 
six years after the accrual of the right to sue has 
been taken away: secondly-, the purchaser is restrict- 
ed to his remedy by an application under rule 91, 
which must be made within thirty days from the 
date of the sale under Article 166 of the Limitation 
Act. 1908, followed by an application under rule 93 
which may be made within three years from the 
accrual of tho right under Article 181-^ 

Therefore an auction-purchaser in execution of 
a decree who is deprived of his property by reason 
of the fact that the judgment-debtor bad no saleable 
interest therein or who is evicted under a title par- 
amount to that of the judgment-debtor is not entitled 
under the present Code to bring a suit for recovery 
of the purchase-money from the decree-holder.^ 

1. Makar .Ui v. Sar f nddin , (1922J oOCal. 115, where there is 
a complclo collectiou of the case-law. 

2 yagcndrctnathv. Sambhtmath^ (1925) 3 Pat 917 = 88 1.0. 
212 ; Lalv. Bhatjwam Da$, (1916) 39 All. 114 ; Ram Saroop 

V. Dalpat Rai (1921) 43 All. 60; Jurami v. Jathi, (1918) 46 I.C. 783. 
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la the case of sale which took place when the s.ope of the 
C.P.C. Code, 1882, was in force a right of suit ha 
accrued, while that Code was in force and that rig 
cannot he affected by the provisions of the new 
Code^ and such a suit falls under Art. 120 of the 
Indian Limitation Act.^ In Inti Tarrm v. Kornolo 
Bisoyi, held under the C-P- Code, 1882 when a sale 
in execution was set aside on the ground that the 
judgment-debtor had no saleable interest in a 
separate suit after the C-P- Code, 1908 came into 
force it was held that the purchaser must enforce 
his claim to recover the purchase-money not by 
execution under section 325 of the old code but by 

a separate suit only.^ 

Begarding this right ol suit, a 
expressed in Parhalhi v. Govindasami, There the 
sale was set aside at the instance of the judgment- 
debtor on the ground of fraud and material irre- 
gularty under Order 21 rule 90 and the purchaser 

mn Uolian v. GopinaJ/t, (1918) 1C A.L .T. 511 = 4G l.C. 103 : Bepm 
Lharix. Haricharan, (1921) C4 l.C. G2S ; 

nqiq\15 N.L.R. 140=52 l.C, 818; Subba v. Ponnambala, {l9iS) 

M WN 655 = 49 I.G. 359; Prasanna Kumar v. Ibrahim, (1917) 41 
1 C 924 V. Mona,ne,, (1912) M.W.N. n30 = 17 l.C. 4S7 •. 

n;LaLisa,ni.. Su.ra.nania., ( 19 IG) 40 Mad. 1009 ; Go„u<l v 
Shankar, (1917) 42 l.C. 453 ; firm Daya^ v. Rampa.1 Svngh, {IQIO) 

22 0 C 42 = 51 l.C. 95 ; Ilabibuddin v. BiUm Mirza, (1925) G Lah. 

283 • Our Prascul V. Lai Man. (1925) Oath. 404=88 l.C. 379. In 
Muhammad Naiibv.Jai Narain. (1919) 36 All. 529, the provisions 
of tbo C. p. Code of 1882 were assumed to be applicable and it was 

rs * ^ 

1. Tirumalaiswami v. Subramanian, (l9lG)40Mad. 1009; 

Makar Aliv. Sarfaddin, (1923) 50 Cal. 115; Alaii V. Venga 
Chctty, (1020) M.W.N. 736 = 60 l.C. 66. See also Rustomji v. 

Vifiayak, (1911) 35 Bom. 29 ; Mohidcen, v. Megra, (1912) 23 M.L.J. 

487 = 17 l.C. 437. 

2. Sidheshwari Prasad v. Maymaud, (1913) 35 All. 41J ; 

Makar AH v. Sarfaddin, (1023) 50 Cal. 115. 

3. (1917) 37 l.C. 763. 

4. (1915) 39 Mad. 803. 
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sued the decree-holder who brought the property 
to sale for recovery of poundage fee, interest, etc. 
Seshagiri Iyer J. said “ It may be that unless the 
purchaser seeks the aid of the Court to set aside the 
sale he has no remedy against the decree-holder. It 
was laid down in Borah Ally v. Ahdool Aziza, ^ there 
W'as no warranty of title in court-sales. The right 
to obtain a refund consequent on a want of 
saleable interest in the judgment-debtor is not a 
right inherent in a purchaser but is the creature of 
a statute, but the right thus conferred can only be 
exercised within the limitations prescribed. Conse- 
quently without getting the sale set aside through 
Court the purchaser has no right of action. The 
general principle of caveat emptor would affect the 
purchaser unless he chooses to adopt the remedy 
given to him by the statute. But the right to 
recover from a party whose fraud or carelessness 
has led to the invalidity of the sale stands on a 
different footing. In such cases by neglecting the 
duty cast upon him, he renders himself liable to 
compensate the injured party for the loss the latter 
has sustained. This right is not created for the 
first time by the statute-’’ 

Where some oi the judgment-debtor's proper- 
ties were sold and portion of the purchase-money 
was drawn out by another decree-holder in rateable 
distribution and subsequently the sale of the portion 
of the property was set aside on the ground of want 
of saleable interest in the judgment-debtor, the pur- 
chaser bought a suit for the proportionate share of 
the purchase-money drawn out by the other decree- 
holder. It was held that assuming Article 97 applied 
to the case, the commencement of limitation was 


1. (1878) 3 Cal. 80G P.C. 
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fche date on which the sale was set aside and not 
date on which the purchaset’ lost possession '^ 

Poundage is the fee which is levied in England Poundage, 
by the Sheriff as remuneration for his service. In 
this country, as the officers of the Court conducting 
the sales are paid a fixed salary, a certain percentage 
of the purchase-money is taken for purchasing 
stamps. In effect the fee is the charge paid by the 
decree-holder for the services he obtains from the 
Court. In England as well as in this country this 
fee is taken out of the sale-proceeds- In England 
the Sheriff has a right of action to recover poundage 
fees when the sale proves abortive. The auction- 
purchaser whose money has been paid by way of 
poundage to the Sheriff will stand in his shoes to 
recover it from the execution-creditor.^ The amount 
of poundage is fixed by rules made by the High 
Courts under section 20 of the Court Fees Act. 

Some of these l ules provide for refund of the poun- 
dage when a sale is set aside For instance, under 
the Madras Civil Rules of Practice, 

‘‘154. (1) The person appointed to sell the pro- 
perty shall conduct the sale in the manner pres- 
cribed by the Code for the sale of attached property, 
and shall out of the deposit or sale moneys, so soon 
as the same are received by him, purchase CourtTee 
stamps, to the amount of the poundage, if any 
payable on the sale and shall bring the same into 
Court forthwith, together with the balance of the 
deposit or sale moneys. If the applicant purchased 
the property with the leave of the Court, and is 
allowed to set-off the purchase money against any 
snm due to him, he shall pay the amount chargeable 

1. Bijirai Bcyoe v. Raja Bij(y (1925) 30 C.W.N. 79. 

2. Parvathi v. Govindaswavdy (1915) 39 Mad, 803. 
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for poundage to the person appointed to sell the 
property so soon as he is declared to bo purchaser. 
The amount .deducted or paid on account of poun* 
dage shall form part of the costs and expenses of the 

sale. 

(21 Upon the completion of the sale, the person 
appointed to sell the property shall file in Court his 
report of the sale as in Form No. 58- 

157. (1) If the sale is set aside under S 310-A. 
(0. 21, B. 89) of the Code, the Court may make an 
order for payment by the judgment-debtor of the 
poundage, and other costs and interest, if any, not 
covered by the proclamation of sale. 

(2) If the sale is set aside under 8. 311 (0 21, 
B. 90) of the Code, the Court shall determine 
whether any and what party is, responsible therefor, 
and may order such party to pay the costs and 
expenses of the salei and may make an order that 
any other party entitled to have the property sold 
may have the conduct of the suit, and may make an 
order for the re-sale of the property. 

(3) If the sale is set aside under S. 311 (O. 21, 
B. 91) C.P.C., the Court may make an order for 
payment by the execution-creditor of the poundage 
and other costs of the sale.”^ 

Where after a sale was set aside on the ground 
of material irregularity, the auction-purchaser ap- 
plied for refund of the poundage fee from the decree- 
holder and the Court ordered refund from the judg- 
ment-debtor, without notice to him, it was held that 
the order was illegal, because the purchaser did not 
ask for a refund from the judgment-debtor and it 
w.as addeh “ It is again very doubtful whether the 


1. Parvati v, Govindastoami, (L915) 39 Mai. 603. 
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judgment-debtor (who was not a party at whose 
instance the sale was held, though he was the 
person at whose instance the sale was set aside) could 
be considered to be a person to whom the poundage 
money (which is deposited in Court) has been 
paid” within the meaning of Order 21 rule 93 of 
the C P. Code ^ 

In directing repayment of the purchase-money interest, 
to the purchaser under rule 93, the Court may at 
its discTetiou allow interest- When the sale was set 
aside on account of some irregularity of the mode 
in which the Court executing the decree published 
the sale, and not on account of the decree-holder’s 
default, the Court did not allow interest.- When 
the purchaser asked for far more than what the de- 
fendant was liable to refund, as one who took under a 
rateable distribution, the Court refused interest, but 
there is no reason why the Court should not allow 
interest, on the sum actually decreed to be repaid. 

Where the decree- holder was responsible for the 
irregularities in the conduct of the sale, the Court 
awarded interest against him."* The rate of interest 
granted is G% only-^ When upon the sale in execu- 
tion the purchase-money was paid to the decree- 
holder on a security bond and the sale was subse- 
quently set aside the Court had power to order 
interest for the period for which the decree-holder 

1 . Lingam Krishn'i Bhuiati Devu\. Jo<jani Venkata’^wamy^ 

(1916) 3 LAV. 1C5 = 33 I.C. 235. 

1. Uaghuhar Dayal v. Bank of Upper India, (1883) 5 All. 364 

F.B. 

2. Kishun Lai v. Mtihatn7nad, (1801) 13 All. 383. 

3. Parvathiv, Govindasami, (1015) 29 "M.L.J, 467 — 30 I C. 

327 ; Sati/iath v. Bat-ziaftiani, (1917) 41 I.C. 200. 

4. Tiruhialai Sami v. Subramaniam, (lOlS) 40 Mad. 1009. 
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had the benefit of the money, though the bond did 
not provide for it- ^ 

Where no application is made under rule 
89, rule 9J or rule 91) or where such application is 
made and disallowed, the Court shall make an order 
confirming the sale, and thereupon the sale shall 
become absolute.”' 

” \Vheie a sale of immoveable property has 
become absolute, the Court shall grant a certificate 
specifying the property sold and the name of the 
person who at the time of sale is declared to be the 
purchaser. Such certificate shill bear date the day 
on which the sale became absolute/’^ 


By section 259 of Act VIII of J859, it was 

declared that the certificate shall be taken and 
deemed to be a valid transfer “ of the right, title and 
interest of the judgment-debtor-” Accordingly it was 
held that the certificate should be construed without 
reference to external evidence,’^ except where the 
language of the certificate required elucidation.'^ 
Where the description was partly accurate and 
parti}" inaccurate, the inaccuracy did not vitiate the 
sale and the intention of the parties as evidenced 
by the execution proceedings should be looked at.*^ 


1. }.laharai Bahadur Singh v. .1. 

217. 


11. i'orbvs, (1921) 13 L.W. 


2. C.P.C.. O. 21 V. 92 (1). 

C.P.C., 0. 21, r. 94. 

4. Mooktiya lluruokraj v. Baui LalU (1S70) 14 W. R. 435 ; 
liidctmoodveM V. .Uhriif, (1873) 19 W. R. 276 ; Bissesur v. Doolar 
Ohand, (1374) 22 NV. R. 181; Pcaric Mohutt Gosto Behary, 
(1S7G) 26 W. R. 104. 

5. Manager of Hal of Dtirhkangahx . Bamayat Singh, {187^} 
17 W. R. 459 ; Barhamdeo v. Hamnarain (1914) 19 C. L. J. 182 — 
22 I. C. 2S0. 

G. Mcula Buksh v. Kuriick Ball, (1S61) 7 \V, R. 245 , 
Manson v. Golam, aS7l) 15 W. R. 490; laranatn v. ^ 
Soondur^ic, (1873) 21 W. R. 93- In Baluk Das v. Nuyiaijcg, {IS r2} 
17 W. R. 51 oral evidence was admitted to contradict sale certidcate. 

7| See Ma 'alir Ptrshad \\ Marktaiddi ilS90) 171. A. 11 (14). 
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Where there was a difference between the 
notification of sale and the sale-certificate, the 
conditions of the notification were said to be of 
superior authority,^ but in another case it was 
held that when there was a difference between the 
order of sale and the certificate, the latter would 
prevail, unless the purchaser had notice of the differ- 
ence.^ The Privy Council ruled that the grant of 
the certificate did no more than create statutory 
evidence of the transfer in place of the mode of 
transfer by bill of sale,^ and it did not create a title, ^ 
so in Balwant v- Hirachand/'^ it was said that the 
certificate of sale was not conclusive evidence of 
as to the property purchased : “ It is granted 

by the Court in pursuance of a duty, not to deter- 
mine what property is to pass by the sale, but 
namely to record the already accomplished fact of a 
trausaction that has taken place and to state what 
has been sold ; and the Court has no more power to 
do more or to alter the fact of the sale? which has 
actually taken place.” “ In that case in execution 
of a mortgage degree the interest of five brothers was 
sold, but the sale certificate erroneously mentioned 
that the interest of only one brother was sold, the 
defendant subsequently obtained a wrong decree 
against the other brothers and purchased them with 
himself and took possession of their share The 
plaintitf brought the suit to eject him. In giving a 
decree the High Court said, " Again it is urged 

1. Uma Cltuni v. Gobiitd Cliutuier, (1876) 1 C. L. R. 460. 

2. Goivrct Kumul v. Sarat Chundcr, (1674) 22 W. R. 405. 

3. Bulian$ Koioar v. Buhorea Lall, (1872) 14 M. I. A. 496 
(523.) 

4. PromothanatJi v. Sovrar Dasi^ (1920) 47 Cal. 1106. 

5. (1903) 27 Bom. 334 ; Gajanan Vasudev v. Silo Sakharam^ 
(1904) 6 Bom. L. R. 864. 
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for the respondent that even supposing the actual 
sale was, by the order of the Court directing it and 
according to the proclamation, a sale extending to 
the interest of all the five brothers, yet the court 
confirmed only the sale of Yashvant’s interest. A 
reference, however, to sections 312 and 314 shows 
that it is the actual sale which the Court confirms, 
and not any transaction which by inadvertence, 
fraud or collusion may have been described in any 
reference to the sale made in a document subsequent 
thereto. For section 312 requires that if no appli- 
cation be made under section 311, or if any such be 
made and disallowed, the court shall pass an order 
confirming the sale as between the parties to the 
suit and the purchaser. A subsequent purchaser of 
the interest of one of the parties is therefore bound 
by the sale confirmed, and if the sale of that interest 
has been confirmed, cannot avail himself of any 
misstatement in a subsequent document which pur- 
ports to vary the transaction confirmed- The real 
(juestion in such case, under the present Code of 
Civil Procedure, seems therefore to be what was the 
sale, i.e-, what was bargained and paid for, and that 
must depend not on erroneous statements of what 
was offered for sale, but on what was actually offered 
for sale and bid for. What was offered for sale was 
determined by the order of the Court and the pro- 
clamation, and if the order has been carried out and 
the property sold accordingly that sale and nothing 
else must be taken to have been confirmed, what- 
ever words of description referring to the transaction 
may Lave been inserted in the order confirming it 
or in the certificate stating it There is no allega- 
tion that there is evidence, nor is there any finding, 
in this case that the property offered and bid for 
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was anything but the property ordered to be sold 
and proclaimed for sale; and I therefore think that 
the property sold to the plaintiff was the interest 
mentioned in the Court’s order and proclamation, 
and that the sale of that property became absolute 
by the order which confirmed the sale.” 


Effect of 
certific.ifce. 


In Thahur Barniha v. Jiban Rain^ property 
which was to be sold under a decree was described in 
the application for execution, and in the proclamation 
of sale subject to an existing mortgage. After the 
sale had been confirmed the auction-purchaser 
applied for a certificate of sale and alleging that a 
mistake had been made in the schedule by the 
omission of the word ‘ not ’ asked to have the certi- 
ficate as a sale of the six anna share not encumbered 
by the mortgage. The alleged mistake was stated 
to have been corrected by a notification in the 
Calcutta Gazette before the sale. The Sub-Judge 
and the High Court granted the application. But 
on appeal the Privy Council said '‘that what is sold 
in a judicial sale of this kind can be nothing but the 
property attached and that property is conclusively 
described in and by the schedule to which the 
attachment refers. In the present case that property 
was six annas subject to an existing mortgage- 
The effect of the certificate of sale granted by the 
order of the Subordinate Judge is to make the sale 
that of a property not attached, namely the six un- 
encumbered annas — in a property which could not be 
sold in such proceeding in as much as it was the pro- 
perty attached. If by a mistake the wrong property 
was attached and an order made to sell it the only 
course open to the decree-holders on the discovery 
of the mistake was to commence the proceedings 


1. (1913) 41 Cal. 590 P. C. 
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over again. They could turn an authority to sell 
one property into an authority to sell another and a 
different one.” 

So ia Christian v* Prasad it vras said 

that ** there is nothing in the Code which makes a 
certificate of sale conclusive as to the property sold 
and in granting a certificate it is the duty of the 
Court not to determine what property is to pass by 
the sale but merely to record the already accom- 
plished fact of a transaction that has taken place and 
to take what has been sold ; if the petition for 
execution, the writ of attachment, and the sale pro- 
clamation are clear and unambiguous, any discre- 
pancy from the description of the property contained 
in these documents which occurs in the sale certifi- 
cate can have no effect. 

The mere fact of a sale certificate reproducing 
the order on a claim petition that the property is 
sold with notice of a claim that it is liable to a 
charge, will not make such charge binding on the 
purchaser if the claim had in fact no legal founda- 
tion. Where the charge is sought to be enforced) 
the said statement in the sale certificate cannot be 
accepted as conclusive evidence against the pur- 
chaser-^ 

An auction-purchaser of land is not bound by 
a statement in the certificate as to the situation of 
the land purchased by him.^ When the certificate 
gives the boundaries, the boundaries prevail over 
the areas mentioned in it.^ But where there is 

1 . (1925) 4 Pat. 760=90 I. C. 501. See also Pcttachi v. 

Chwiiutlici'nihiar ^ (1887) 10 Jlael, 241 P C. 

2, Itamachendr a v. Hazi Kassim, (I892j IG Mad, 207 ; Oanga 

Din V. Chet, (1903) 6 O. C. 7G (78). 

3, Pnrgan Panda v. Dhanpat Tewari, (1929) 52 I.C. 739; 

4, Gesain Dasv.Mrittxinjoy, (1914) 18 CX-J. 541 = 22 I.C. 2G. 
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only a general description of the boundaries of the 
area sold, without any specification of the bound- 
aries of the plot sold, the survey number of 
the plots must be taken as the more correct specifi- 

cation.^ 

When property is sold in execution of ^ 
decree, ordinarily, all right, title and interest therein 
which the judgment-debtor had in possession, 
reversion, remainder, or in expectancy would pass 
to the purchaser, unless the Court limits the operat- 
ion of the conveyance/'^ The plaintiff who is in 
possession of land on payment of consideiation 

under a contract of sale has an interest in the pro 
perty, which would be purchased in the auction-sale 
and the plaintiff cannot recover the property from 
the auction- purchaser on getting a registered con- 
veyance from its former owner after the defendant’s 
purchase.^ A, a legatee, under a will agreed to 
sell the bequeathed property to B, and received 
full consideration before obtaining Letters of Ad- 
ministration for which the execution of the deed 
was postponed. Meanwhile the property was 
attached, sold and purchased by C, who sued for 
possession. It was held that C, obtained the right, 
title and interest of A who was bound to hand over 
the property to B owing to the receipt of considera- 
tion before attachment and therefore C could not 
oust B.^ When an auction-purchaser is claiming 

1. Kuppusiva^ni v. Stibbarajja, (1913) M.W.N, 1 = 18 I.C. 324. 

2. Kiimund Krish^ia Mandal v. Jogethdra Wai/t, (1918) 31 
C.W.N. 85J=44 I.C, 611; Hasan Aliv,A 2 ha Ral Ilvaan, {lOld) 
41 All, 46 ; Babu Maheiuiranaih v. Jaciunatb, (1913) 31 X C. 263. 

3. Jhan Ckandar Das v. Bajadi Kanta Pat, (1917) 22 

C.W.N. 522 = 41 I.C. S50. 

4. Fakir Mahomed v. Aga MahomM Ali, (1911) 4 Bar. L.T, 

136 = 13 I.C. 831. 
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possession from the persons who could claim only 
through one or more of the mortgagors and whose 
claim has been declared to be unfounded, a mistake 
or oversight, in omitting to include in the lands 
sold a certain holding, cannot affect the real 
substance or subject of the litigation between the 


mortgagors and the mortgagee. ^ Where the in- 
terest secured by a bond is sold by Court and there 
is no mistake as to what was sold, the fact that the 
date of the bond was incorrectly given would not 
affect the validity of the title acquired at such sale, 
tor Order 21 rule 12 only requires a reasonably 
accurate description of the property sold.^ 


General 
rule and 
exceptions. 


The rule that a purchaser succeeds to the 
title and interest of the defendant in execution is 
subject to some apparent exceptions, which may 
all, we believe, be resolved into two classes, viz ; 
1. Sales in which the property sold or some interest 
therein is not subject to execution ; 2. Sales in 
which the defendant has some interest which either 



and sale in the inode employed ; and 3, Sales which 
do not purport to be of all the defendant’s interest, 
and which, on the other hand, either embrace a 
part only, or are made subject to some supposed 
writ or lien. In the first class may be included all 
property not subject to execution in any case, or, if 
so subject in some cases? exempt in the particular 
case under consideration. In many of the States, 
equitable interests are not subject to execution, and 
therefore, in them an execution sale against a 
defendant who has an equitable interest only must 


1. Maung Maung v. Man^ig San Nyein, (1915) 39 I.C. 17. 

2. Palaniajypa v. Sadagopa, (1911) 3 M.W.N. 133 = 9 I.C. 

729 . 
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be wholly inoperative. But in those States wherein 
an execution sale may transfer the legal title held 
by a ‘trustee, it never transfers the interest of the 
beneficiary, and the better opinion is that, unless 
the trustee has a beneficial interest in the subject of 
the trust, his estate is not subject to execution, and, 
therefore, a levy and sale, under a writ against him, 
transfer no title whatsoever. Though the pro- 
perty sold is of a class ordinarily subject to execu- 
tion, the defendant may be entitled to hold it as 
exempt, in which case its sale under execution 
does not impair his title, unless he has waived his 
right of exemption. As instances of the second 
class may be mentioned a sale of personal property 
not present at the sale, or a sale under a writ 
against two or more defendants, when the interest 
of only one was levied upon, or when one of them 
held a lien by way of mortgage on the property 
sold. In the last case the sale would not affect the 
lien, because it could only be transferred by some 
proceeding adapted to reaching the debt, of which it 
was a meie incident. Cases of the third class are 
illustrated by sales made subject to a designated 
lien or condition, in which the purchaser is not at 
liberty to contest the lien or disregard the con- 
dition, or to a specified estate or interest, though 
the defendant was possessed thereof, and it might 
have been levied upon and sold under the writ.”^ 

“An execution sale, while it relates back to the 
inception of the lien, is not confined to the debtor’s 
title at that time. It includes, in addition thereto, 
all title held by the debtor at the moment of the 
sale, though acquired subsequently to the levy. But 
if the defendant acquires title subsequently to the 


General 
rule and 
exceptions. 


1. Fceemaa on Executions, HI. 1936. 
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sale, this does not inure to the beneht of the 
piii'chasei’; but it is otherwise with fixtures attached 
to the land after the sale, for by such attachment 
they become a part of the realty and pass with it on 
the execution of the sheriff’s deed. As an execu- 
tion sale and a conveyance made in pursuance 
there to necessarily have as great an effect as a 
quitclaim deed of the defendant in the writ, they 
must be operative to pass an after-acquired title 
when his quitclaim deed would have that effect,”^ 

“ In some instances, the purchaser acquires 
the interest of the plaintiff as well as of the defen- 
dant. This is so whenever the title of the plaintiff 
is essential to accomplish the manifest purpose of 
the sale. Thus, if the sale is made to satisfy a lien 
held by plaintiff, it transfers such lien ; or, in case 
the plaintiff held the legal title to secure the debt, 
tile sale divests him of that also. Hence, when a 
sale is made to enforce a vendor’s lien, the purcha- 
ser acquires the interests both of the vendor and 

the vendee in the land, but not the title of the 

♦ 

vendor to unpaid notes to the purchase price, given 
by the vendee. So a sale under a decree foreclosing 
a mortgage, though it may not be effectnal to divest 
the title of the mortgagor or his successor in 
interest, vests in the purchaser the title and rights 
of the mortgagee. Hence, after such sale, the 
mortgagee has no i^ower to enter satisfaction of the 
mortgagee or to otherwise impair the force of the 
assignment resulting from the sale. Other instances 
occur in which the purchaser succeeds to the rights 
and interests of both plaintiff and defendant. 
Thus, where the plaintiff, is entitled to maintain 
proceedings in equity to have a transfer declared 

1. Freeman on Execution's, III. 1937. 
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void, because made by defendant to defraud him of 

his debt, the purchaser at an execution sale based 
on such debt will be entitled to proceed in the same 
manner and with like effect But, generally, the 
title of the purchaser is only that of the defendant 
in execution. If the latter is a co-tenant, the 
purchaser will become a co-tenant only, and his 
interest will be subject to the same burdens and 
incidents as if it had continued to be the property 
of the judgment-debtor. If the judgment-debtor is 
holding under a contract of purchase, the purchaser 
of his interest at an execution or judicial sale 
receives and must hold it subject to such contract, 
and, therefore, in subordination to the rights of the 
‘ vendor. The title of the purchaser is subject to all 
equities, liens and conditions of which he had 
notice, and to all defects revealed by the judgment 

and execution.**^ 

“Judgment and execution liens attach to the Caveat 
defendant’s real, instead of apparent, interest m the 
property. It follows from this that the sale made 
under such a lien can ordinarily transfer no interest 
beyond that in fact held by the defendent when 
the lien attached, or acquired by him subsequently 
thereto, and before the sale- It is the duty of the 
purchaser to satisfy himself, prior to the purchase, 
respecting the title of the defendant and the 
sufficiency of the proceedings to transfer it, for the 
maxim caveat emptov is unquestionably applicable 
both to judicial and execution sales. The title 
acquired by a purchaser, even if the proceedings are 
valid, is that only to which he would succeed by a 
conveyance from the defendant in the writ made 
either at the time of the sale where it is not 


1, Freeman on Executions, III. 1939. 
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supported by any antecedent lien, otherwise at the 
date of attaching the lien. If one not a party to 
the suit has an interest in the property, the execu- 
tion sale will not defeat it, though such property 
was levied upon while in his possession. 


In Dorah Ally v. Executors of Khaja Moheed- 

din the Privy Council held that “ the sheriff 

may be held to undertake by his conduct that he 

has seized and put up for sale the property sold in 

the exercise of his jurisdiction, although when he 

has jurisdiction he does not in any way warrant that 

the judgment-debtor had a good title to it, or 

guarantee that the purchaser shall not be turned 

out of possession by some person other than the • 
judgment-debtor. * * * * Qijjg 

authorities establish the proposition that "if the 
conveyance has bean actually executed by all the 
necessary parties, and the purchaser is evicted by a 
title to which the covenants do not extend, he 


1. Preemiu on Jodgments, S. 36G-7 ; Freeman on Executions, 
III. 1933-4. Sandaminiv. Krishna Eishor, (1869) 4 B. L. R. 11 
F.B. ; Doolar Chand 7 . Lall Chabtd^ (1878j 3 C L R 561 P C * 
Barton v.Brigo Nath, {1865) 3 W. R. 65; BhukJuin v. Bhaiji, 

( 1863) 1 B. H. C. R. 19 ; Sree Pershad v. Shvrooi a, (1863) 9 W R 
^52- Baluk V. Nimaye, (1872), 17 W. R. 511; Knshaba v. Pitam- 
hardharx, (1875) 12 B. H. 0. R. 15; Seth Oodey v. Chaitram, (1873) 
2 Agra 125 ; Jy Kishon v. Shrikur, (1874) 3 Agra 169 ; Akhe Ram 
V. Nand Kishore, (1876) 1 All. 236 F.B.; Khvb Chand v. Kaliam, 
(1876) 1 All. 240 ; Suraj Bham Govinda, (1888) 1 C PL R 26 
Sohhagchund v. Bhaiclmnd. (1S82) 6 Bom. 193 F B ’ See also 
Shahabooden v. Ram Gutty, (18G8) 9 W. R. 55G ; Rajecb Loohun 
V. Mohessuree Bosses, (18G8) 10 W. R, 365 ; Gopee hall v. Mohunt. 
(J.S69) 12 W. R. 8 ; Kelly v. Gobind Boss, (1874) 6 N W P 168 ’ 
Bhoudu V. Ramii, (1867) 4 B. H. C, R. A. C. 114 ; Krishaappa v! 
Panahapa, (18G9) G B, H. C. R. 258 ; Rala v. Bamodar, (1872) 9 
B. H. C. R. 92 ; Buta Singh v. Chattar Singh, (1879) P. R. 131 ; 
Kashmira Singh v. JIanmanta, (1893) P. R. 02 ; V enkatachela- 
viayya v. Nilakanta, (1918) 41 Ma^. 474. 

2. (1878) 3 Cal. 806 P. C. 
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cannot recover the purchase-money either at law or 
in equity.' Does it govern a case in which the sale, 
as regards the owner of the thing sold, is in 
invitum, and made under colour of legal process. 
The chief reasons for the rule are that the pur- 
chaser by private contract has full means of in- 
vestigating the title of the vendor and of either 
satisfying himself that it is good, or of protecting 
himself against any apparent or latent defect in it 
by proper and apt covenants. If he fails to do 
either, his subsequent eviction is the result of his 
own negligence. But the purchaser at a sherih’s 
sale has at best every inadequate means of in- 
vestigating the title of the judgment-debtor ; all that 
is sold and bought is the right, title and interest of 
the judgment-debtor with all its defects ; and the 
sheriff who sells and executes the bill of sale, is 
never called upon, and if called upon, would refuse, 
to execute any covenant of title. Therefore the 
reasons for the rule failing, the rule itself cannot 
properly be held applicable to sales by the sheriff, 
which are governed by rules peculiar to such sales.” 

So in Rira Lai v. Karimityinismy'^ it was said 
that “ where a sale in execution of a decree is set 
aside, not on the ground of wrong jurisdiction or 
other illegality or irregularity affecting the sale, but 
at the instance of a third party who has succeeded 
in establishing his title to it and there is no question 
of fraud on the part of the decree-holder, the 
auction-purchaser cannot sue the decree-holder for 
the purchase-money.” 

1, But note that a covenant is implied hj S. 65 (2) of 

T. P. Act 1882. See Shanto Chandar v. Nain Sukh, (1901) 23 All. 
355. 

2. (1880) 2 All. V80 ; Bam Naraiti v, Uahtab Bi6i. (1880) 2 
All. 828. 
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TEE LAW OF EXECUTION 


Shanto 
Chandaf v. 

N ainstiklu 


In Shanto Chandar v. Nainsukhi^ in execu- 
tion of a decree for sale on a mortgage by the 
father of a Hindu, property of the joint family was 
put up for sale without specification of the in- 
terests of the other members of the family. On a 
suit of the sons their interest in four-fifths of the 
entire property was exempted. The auction-pur- 
chaser sued the decree-holder and the sons to re- 
cover four-fifths of the price paid of him. It was 
held that the purchaser bought the property with 
all risks and defects in the judgment-debtor’s title 
except as provided by sections 312 and 315 
C. P. Code, i882, that in the absence of fraud 
his only remedy was to recover back his pur- 
chase-money, where the judgment-debtor had no 
saleable interest in the property at all and that 
he could not obtain a refund in proportion to the 
extent to which the judgment-debtor had no in- 
terest.^ But as the mortgage was found to be 
binding on the sons, the auction-purchaser had 
acquired a lien on the interests of the sons to the 
extent of fourth-fifths of the purchase-money, 
which could be enforced by sale of their interests to 
that extent in the property exampted from sale in 
their favour. 


Caveatemjptor 
Present law. 


After the enactment of the C. P. Code of 1882 
and the provision in section 313 there that a pur- 
chaser may apply to have the sale set aside on the 
ground that the person whose property purported 
to the sold had no saleable interest therein, it was 


1.. (1901) 23 All. 355. 

2. See Mvhaminad RahmaUdla v. Bacliclio, (1905) *27 All. 
537 ■ Sundora Gopaian v. Vcnkatavarada, (1893) 17 ^la,d. 228 ; 
Mauno Tun v. Ma Noam, (1903) 5 L. B. R. 58 ; Sonaram Doss v. 
Mohiram Dass, (1900) 28 Cal. 235 ; Baiyviili v. Narendra, (1921) 
19 A. L. J. 147 = 61 I.C. 74. 
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thought that the effect of the doctrine of caveat 
eviptor on execution sales has been weakened.^ 
In Brij Mohan Lai v* Micnni Lal'^ Lindsay 
A. J. C. said “ Whereas under the first Code of 
Civil Procedure, Act VIII of 1859, it was provided by 
section 249 that in all cases of sale a proclamation 
should declare that all that was to be sold was the 
rights title, and interest of the defendants in the 
property specified therein the subsequent codes, 
Acts X of 1877 and XIV of 1882 contain no such 
provision. Under section 249 of Act VIII of 1852, 
it might very well have been held that the declara- 
tion referred to therein amounted to a disclaimer of 
any warranty of title and that the purchaser took 
the property with all its defects- Under the present 
law there is no such disclaimer. The property is sold 
as the property of the judgment-debtor on the 
representation to that effect made to the Court by the 
decree-holder who is taking out execution. Where 
therefore the decree-holder pointed to a carriage as 
the property of the judgmenl-dobtor which was 
thereupon attached and at the sale was puichased 
by the plaintiff’s predecessor in title but subsequentlj 
on a suit brought by a third person claiming the 
carriage it was decreed to him and the purchaser 
lost it, the plaintiff was declared entitled to recover 
the purchase-money from the decree-holder* 

Under Order 21, rule 13, C. P. Code, 1908, the 
decree-holder, when applying for execution has 
only to specify the judgment-debtor’s share or 
interest in the property to the be^t of his belief and 
“so far as he has been able to ascertain the same” 
and under rule 00, the proclamation professes to 

1. Ram Kumar v. Ram Guru, (1900) 37 Cdl, 67, 

2. (1012) 14 0. C. 343 = 13 I. C. 803. 
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Caveat 

emptor. 


specify the particulars prescribed by that rule 
including the property to be sold and judgment- 
debtor's interest therein “ as fairly and accurately as 
possible." 

In Sree Baja Datla Venkata Stirijanarayana v. 
Goluguri Bapiraju,^ the purchaser sued for recovery 
of his price from the decree-holder who brought 
the properties to sale and from the decree-holder 
who shared in the price by rateable distribution, on 
the ground of false and fraudulent misrepresentations 
by the decree-holders as stated in the proclamation. 
The claim was upheld and the learned judges said 
“we do not see why the acceptance of the plaintiff's 
bid by the officer should not have the effect of a 
contract with such officer, simply because the rights 
and liabilities arising under it are regulated in many 
respects by the special provisions of the Civil 
Procedure Code. The present suit seeking to avoid 
the contract by which the plaintiff became purchaser 
of the property on the ground of fraud committed 
by the appellants in connection with such sale is 
brought under the general law, and there is nothing 
in that law, as we have tried to show, which 
disentitles him to maintain such an action.’ 

The result is not that there is a warranty of title 
by the decree-holder in execution sales. So long as 
he acts in good faith and apart from the decree- 
holder’s liability for fraud or misrepresentation, the 
only remedy the law gives to the disappointed pur- 
chaser is for refund of the purchase money in case 
the judgment-debtor is found to have no saleable 
interest as provided by Order 21 rule 91, C. \?. Code, 
that is, with these limitations the doctrine caveat 

1. (1909) 34 Mad. 143. See also Rustoviji v. Vinayak, (lOlO) 

35 Bom. 29. 
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emptor applies to execution sales. ^ The rule caveat 
ernptor does not apply tc sales for Government 

revenue.^ 

In Moithensa Rowthan v, Apsa Bivi, it was 
said “it is no doubt well settled that there is no 
covenant for title implied in a court-sale. But this 
means nothing more than that the auction-purchaser 
takes only the interest in the property sold, which 
his judgment-debtor had and lost at the time of 
the sale. The scope of the doctrine does not extend 
to the consequences of defects or irregularities in 
the proceedings leading up to the sale, which might 
render it void or voidable.’* 

The terms “ right, title and interest ” as used “Right, title 

4 1 ja &B(1 IDwtSSt* 

in the sale certificate or order must not be construed 
strictly and must be understood with reference to 
the circumstances under which the suit was brought 
and the true meaning of the decree under which 
the sale took place, as as the proced^'ngs leading 
up to the sale.^ 

Each case must depend upon its own circum- 
stances and “ in all the cases, the inquiry has been 

1. Juglo V. Abdul Salam, (1922) 65 I. C. 734; Juranu Maha- 
mad V. Jaihi Mahauitd^ (1918) 22 C.W.N. 760=46 I.C. 783 ; Ram 
Dayal v. Rampal Siugh, (1919) 51 I.C. 95; U. Paww. N. R. M. A, 

Chetty, (1921) 13 Bar. L. T. 152=61 I.C. 805 ; Bipin Beltariv. 

Barioharan, (1920) 64 T.C. 623 ; Kcdarnath v. Mahanth Jagannath, 

(1024) Pat. 355=74 I.C. 134 ; Abinash Chafidra v. BhubanChaudra, 

(1922) 25 C.W.N. 756=68 I.C. 126; Muthusami v, MutUuveera, 

(1915) 2 L. W. 517 = 29 I.C. 392 ; Dewaji v. Amrita, (1919) 42 I.C, 

819 ; Krishnali v. Ladharam, (1917) 42 I.C. 440 ; Sukhdeo v. Rito 
Singh, (1917) 2 Pat. L. J. 361=39 I.C. 263 : Subbareddiy. Ponnatn- 
bala Reddi, (1918) M.W N. 655 = 49 I.C. 359 ; Soolayman CassUn v. 

S. S. A. O. Chetty, Ftr.r, (1919) 12 Bur. L. T. 211 = 52 I.C. 174. 

2. A 7 }iar Krishna v. Abdul Jalee Mirjayi, (1917) 42 I.C, 501. 

3. (1911) 36 Maa. 194. 

4. Joten lra Moliun v. Jogtil Kishore, (1881) 7 Cal, 357 ; 

Akhoy K^nnar v. Bejoy Chand, (1902) 29 Cal. 813. • - • 
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what the parties contracted about if there was a 
conveyance, or wliat the purchaser has reason to 
think he has buying if there was no conveyance, 
but only a sale in execution of a money-decree.”^ 
As Lord Watson said, in the case of a sale in execu- 
tion of a money-decree, “ the questions are what 
did the Court intend to sell and what did the 
purchaser understand that he bought.”^ These 
are questions of mixed law and fact and must be 
determined on the evidence in the case.® 


Hindu joint 
family. 


In Veerahadra Aiyar v. Maraduga Nachiar,^ 

the law was thus summarised : 

“ A Hindu father or manager of the family or 
a widow may in certain circumstances bind the 
entire estate by his or her dealings. The father 
can sell or mortgage not only his own share but 
that of his co-parcener sons for debts which are 
not shown to be immoral or illegal ; the manager 
of the family can deal with the family property 
including the shares of the other members of the 
family for proper family purposes and a Hindu 
widow is entitled to sell or charge the entire in- 
terest in the family property — her own as well as 
that of the reversioners — for legal necessity. In 
any of these cases the title of the alienee cannot' be 
impeached, nor in a case where the purchaser or 
mortgagee made bona fide enquiries and satisfied 
himself as to the necessity for which the alienation 
was made. In the case of a sale it makes no 
difference whether it was effected by a conveyance 
or took place at a court auction in execution of a 

1. Simbhunatk v. Singh, (1837) 14 Cal, 672 P.C, 

2. Pettachi v. Chhinathambia^', (1837) 14 I. A, 84. 

8, Abdul Aziz v. Ap pa y , (1903) 27 Mad. 131 P.C.; 

Alagaya Qoundayi v. Minakshi Naviu, 37 Mad. 22; 

Sakliaram v. Oitabai, (1923) Nag. 333. 

4. (1917) 31 Mad. 188 (204). 
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decree. When the sale is in execution of a decree, 
and the co-parceners or reversioners intervened in 
the proceedings in execution, and the question was 
raised and decided in their presence that their 
interests were also liable to be sold, they would not 
afterwards l:>e allowed to reopen the question as to 
the character of the debts. A fortiori they would 
be precluded from raising such questions if they 
were parties to the suit- 

In the case of a widow, if the suit for recovery Hinriu widow, 
of debt incurred by her husband was instituted in 
the life-time of her husband and revived on his 
death against the widow in her representative 
capacity, or the decree in respect of such a debt 
was obtained against her husband and executed on 
his death against the widow as representing the 
estate, or the decree itself was in respect of the 
estate and there was nothing fraudulent in the 
conduct of the widow, the reversioners would be 
concluded by the proceedings so far as the liability 
of their interest being sold under the decree is 
concerned. But it may be that even in such cases 
the interests of the co-parceners or the reversioner 
though liable to be sold were not in fact brought to 
sale* however strong the presumption might be to 
the contrary. If the co-parceners or reversioners 
were not parties to the suit, and the head of the 
family or the widow was not sued as representing 
the estate, and the decree was not against the 
estate but a personal decree, and the coparceners or 
reversioners were not joined in the execution 
proceedings, it would be open to them to contend 
that the judgment debt was not such that their 
shares or interests could be sold in execution 
thereof. It also seems to us that the effect of the 
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Hindu widow. Privy Council rulings is — though it is not necessary 

to decide that point in the present case — that, even 
if the debt be found to be in fact immoral or illegal 
or not incurred for legal necessity, a hona fide 
purchaser of the entire interest at a sale in execution 
of a decree founded on that debt will be protected, 
if he can show that he made proper enquiries 
and satisfied himself as to the character of the debt 
though in fact he might have been deceived’ How- 
ever that may be, if the foundation of a decree be 
a debt of the proper character, for which the 
widow could have bound the entire interest, it is 
sufficiently clear, as the result of the Privy Council 
decisions, that even if the decree is based on the 
widow’s contract, and does not give a charge on 
the husband’s estate, and the reversioners had not 
been made parties to the suit or execution proceed- 
ings the decree-holder would be entitled to have the 
entire estate sold, and if in fact the entire estate was 
sold and bought by the purchaser, the reversioners 
could not defeat the purchaser. And this seems to 
be perfectly in consonance with the principles 
governing such questions. The real question there- 
fore in these cases is ichat in fact teas 'put up for 
sale and sold or, putting it most in favour of the 
reversioner t what was liahle to he sold and what in 
fact was actually sold. In investigating this question 
the Court is not confined to any one fact. The 
sale certificate is no doubt the most important 
document as the instrument conferring title but it is 
not conclusive* The frame of the suit, the judg- 
ment, the decree, the execution proceedings, the 
advertisements for sale, the adequacy or inadequacy 
of the purchase money and the conduct of the 
parties are all circumstances which may legitimately 
be considered in an enquiry of this nature.” 
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Therefore the exact interest passing at a sale Hindu widow 
under the words ** right, title, and interest *’ of a 
Hindu widow or other limited owner in properties 
depends on the question whether the suit was 
brought against the widow on a cause of action per- 
sonal to herself or upon one affecting the whole 
inheritance of the property in suit.^ In the former 
case only the widow’s interest passes, without bind- 
ing the*reversionary interest^ and in the latter the 
purchaser take the entire estate.® 

1. See Yol. I. 578-0. Baijun Doobcy v. Brij Bhookun, (1875) 

Cal. 133 P.C.; Jotendro Mohun v. Jogul liishorc^ (1881) 7 Cal. 357, 
affirmed on appeal (1884) 10 Cal. 935 P. C.; Bay Radlia Kis$9)i v. 

Nauratan hall, (1907) G C. L. J. 490 ; Braj ^ath Joggcswar, 

(1903) 9 C. L. J. 316 = 1 1. C. G2 ; Cnriliala Dassi v. Srinath 
Chandra, (1908) 12 C. \Y. N. 7G9 ; Ramcswar v. Provabad, (1914) 

20 C. L. J, 23 = 25 I. C. 81 ; Trilochan v. Bakkcswar, {1012) 15 
C. L. J. 623 = 14 I. C. 339. See Punit Narayan v. Raj Kumari, 

(1916) 22 C. L. J. 400 = 32 I. C. 580. 

2. Baijun Doobcy v. Brij Bhookun, (187G) 1 Cal. 133; Radha 
Mohuji V. Sos/ii n/iooszm, (1878) 3 C. L J. 530; Kristomoyce v. 

Prosonno Narain, (18G6) 6 W. K. 304 ; Musto Parvati Bai v. 

Oovinda, (1889) 2 C. P. L. R. 22G ; i^anhu v. Saligram, (1902) 15 
C.P L.R. 85 ; [Krito Gobind v. Hon Chiindcr, (1389) 16 Cal. 511 ; 

Braja Lai V. Jiban Krishna, (1398) 26 Cal. 285; aSd. (1903) 30 
Cal. 550 ; casus of decree for rent] Mahoyned v. llara, (1912) 16 
C. W. N. 1070 = 15 l.C. 357 ; Parana Marija v. Vashcra Karanta, 

(1893) 17 Mad. 20S ; Birj Bhukhan v. Shecraj Narain, (1907) 10 
0. C. 159 ; Biii Kandu v. Bai Jadav, (1919) 43 Bom. 869 ; Sadas^o 
Koer V. Ram Oovinda, (1911) 14 C. L. J. 91 = 11 I. C. 90 ; Arjun 
Singh y, Bindcshri Prasad, Tj. B 3 A. 301 (tort decrees); Punk 
Narayan v. Rai Ktanari, (1916) 22 C. L. J. 400 = 32 l.C. 530; 

Kiranbala v. Kali Charan, (1916) 32 I. C. 587 ; Nabin Chandra 
V. Hevi Chandra, (1913) 19 C. W. N. 265 = 20 I. C. 248 ; Bircswar 
Das V. Kayjial Kumar, (1912) 17 C. W. N. 337 = 16 l.C. 437; 

(decree against widow as administration) ; Ishwari Prasad Dabu 
Nandan Shnkul, (1925) 47 All. 563 ; Nugendcr Chand y. Srcc~ 
ynatty Kamince Do$sce, (1807) 11 1. A. 241. 

3. Barcda Ka-Ua v. Jatindra Narai)t,, (1805) 22 Cal. 974 ; 

Sntish Chunder v. Nil Ccmu, (1885) 11 Cal. 45 ; Jotendro Hohun 
V. Jogul Kishore, (1884) 10 Cal. 985 P.C .; Ganga Narayan v. Indra 
Narayan, (1910) 22 C.W.N. 350 = 35 I. C. 49 ; Jagernath v, Kuara 
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Ifc is only on condition of the son’s showing 
that the father's debt has been contracted for an 
illegal or immoral purpose that the son, upon a 
decree against the father alone being executed by 
the attachment and sale of the family estate, can 
claim to have to have the liability limited to the 
father’s own share under the Mitakshara. In the 
absence of such proof whether the entire family estate 
has been sold or not is a question of fact *n each 
case on what was understood to be brought and has 
been brought to sale.^ 


So the interest of the whole joint family may 
pass at a sale in execution of a decree obtained on 
account of a joint family debt though all the 
members are not made parties to the suit which 
resulted in the sale.^ Or the interest of a particular 

Knari^ (1917) 37 I. C. 407. See oho Bai Jodi v. Pur shottam, 
(1922) Bom. 387 ; General Manager of Raj Durbhanga v, Maharaja 
Cooviar Rama'pui Singhs (18G2) 11 M. I. A. 605 ; Narain Bati v. 
Ramohari, (1916) 1 Pat. L, J, 81 = 34 1. G. 734. 

1. Mahabir Pershad y, Moheswar Nath, (1889) 17 Cal. 584 
P.C. ; Bhagbat Psrshad v. Girja Koer, (1887) 15 Cal. 717 P.C. 

2. Nanovii Babuasin v. Modhun Mohun, (1886) 13 I. A. 1; 
Bissesur Ball y . Luchmeesur Singh, (1^19) 6 I, A. 233; Purshid 
Narain v. Hanooman Sahai, (1880) 5 Cal. 845 ; Shco Pershad v. 
Saheb Lai, (1892) 20 Cal. 453 ; Bitendra Singh v. Rayncshioar 
Singh, (1914) 18 C.W.N. 42 = 22 I.C. 873 ; Sripal Singh v. Prodyot 
Kumar, (1917) 44 Cal. 524 P.C.: Madht(sudan y. Iswar^ (1921) 48 
Cal. 341; Jadubir y. Gajadhar, (1924) All. 169; Sahch Singh y, 
Girdhari Lai, (1924)45 All. 676; Baldco Singh y,Hira Lai, (1912) 

9 A.L.J. 67 = 13 I.C. 951 ; Bholajha v. Kali Prasad, (1916) 1 Pat. 
L.J, 180=34 I.C. 268; Patiabbirama v, Subramania, (1918) 7 L.W. 
438 = 45 I.C. 76 ; Dalip v. Parmaoti, (1920) 42 All. 53; Mohan Lai 
V. Bala Prasad, (1922) 44 All. 649; Ram Ohander v. Mahomed Nur, 
(1923) 45 All. 545; Sithi Prasad v. Mi. Chameli, (1924) All. Ill ; 
Panarii v. Baldto, (1913) 21 I.C. 46; Pokpal Singh v. Chiddti 
Singh^ (1912) 9 A.L.J. 653 = 15 I.C. 903 ; Dada Jinappa y. Yesu, 
(1923) Bom. 450 ; Madhusudan v. Bha)i. Atmaram, (1913) 18 Bom. 
L.K. 36 = 18 I.C. 335 ; Subramania Iyer v. Shaw Wallace ^ Co., 
(1920) 38 M.L.J. 402=58 I.C. 648 ; Subbarao y. Swa7nia Pillai, 
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member of the party, be he a father or other 
co-parcener, may alone pass by the sale.^ 

When the decree-holder brought to sale and Right to 
purchased the right, title and interest of a member ^ 
of a joint Hindu family in execution of a personal 
decree against such member, he was entitled to his 
share only and nothing more" and the purchaser 
can ascertain the share by partition.® 

An alienee of a co-parcener’s interest takes it as 
it stood at the time of the alienation and is not 
affected by subsequent births in the family.'* 

A stranger purchaser of the share of an 
undivided Hindu co-parcener cannot claim to be put 
in actual joint possession of the family dwelling 
house. He can either ask for delivery of possession 
of what he acquired by purchase or bring a suit for 
partition.^ He must sue for partition including all 
the parties interested and all the properties liable for 

(1918) 7 L.W. 407 = 47 l.C. 831 ; see also Devji v. Savibhu, (1899) 

23 Bom. 135. 

1. Radha Krishna v. Ram Ra/iadwr, (1918) 43 l.C, 268 P.C.; 
Banmandoss v. Valabhadasy (1919) 43 Bom. 17 ; Tammapan v. Nar 
Singh, (1913) 37 Bom. 631 ; Suraj Narayan v. JanhoH, (1920) 42 
All. 566. 

2. Collector of Monghyr v. Hurdai Naraiu, (1879) 5 Cal. 42£ 

P.C. See also Sanihhunath v, Golap Singh, (1387) 14 Cal. 572; 
Tivimappa v. Nursimha, (1913) 37 Bom. 631. 

3. Peary Laly. Chandi Charan, (1907) 5 C.L.J. 80; Madho 
Purshad v. Mehrbnn, (1890) 18 Cal. 157 P.C.; S^^raj Bnusi v. Shec 
Pcrshad, (188C) 5 Cal. 148 P.C.; Decndyal v. Jtigdcep, (1878) 3 Cal. 

198 ; Soman Kocri v. Ram Kinkcr, (1917) Pat. 128 = 38 l.C. 222. 

4. Chinna Pillai v. Kalimuthu, (1912) 35 Mad. 47 F.B.; Narc 
Qopal V. Paragowda, (1917) 41 Bom. 347. 

5. Grija Kantay. Mohin Chandra, (1916) 23 C.L.J. 587 = 35 
l.C. 294 ; Dularam v. Badaldas, (1916) 10 S.L.R. 34=35 l.C. 478; 

Mcdni Prasad v. J^and Keshwar, (1923) 2 Pat. 386. See Nadha- 
mzmi V. Appu Odayan, (1918) 48 l.C, 799, 
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Right Co 
partition. 


partition and if possible the Court will allot the 
alienated property to his share. ^ 

Where a person purchases the share of a co- 
paicener in certain items of joint family property 
and subsequently at a family partition other items 
are allotted to the share of that co-parcener, it is 
not open to the auction-purchaser to compel that 
co-parcener to give properties in substitution of 
those which had been sold at the court-sale,^ 

In Ram Didlari v. Balakram^^ A got a decree 
against B and brought to sale his one-sixth share. 
B meanwhile sued C and others for partition and 
got a decree that he should be given one-sixth share 
on paying a certain sum ; this he neglected to 
pay and his decree remained unexecuted. A brought 
to sale and purchased B’s one-sixth share by paying 
the money to be paid by B to others into Couit and 
obtained possession. C sued for a declaration of the 
right and that A was not entitled possession under 
his purchase. It was held that A was not entitled 
to separate possession of the house by virtue only of 
his purchase at the execution sale, because what 
passed to him was only the right, title and interest 
in an undivided sixth share. 

An entire joint property was first mortgaged to 
one person, and later on, an undefined portion of it 
was Jiiortgaged to another by one branch of the 
joint family. In a family partition that took place 

1. Pandu V. Goina, (1919) 43 13om. 47d; Ilanmanlas v. 
Valabhdas, (1919) 43 Bom. 17 ; Dhulabhai v. Lalt^ (1923) Bom, 
137 — G4 I.C. 115 : Subba Ooundan v. Kfishnamachari, (1922) 45 
"Mad. 449; Vanjainiriv. rachamuthu, (1918)35 M.L J. C09-J5 
l.C. 62 ; Ishrappa v. Kruhna Patta, (1923) 10 Bom. 935. 

2. Sabapaihi Pillai v. ThandavcirayaOdayary (1920) 37 M.L.J. 
620 = 54 I.C. 515. 

3. (1915) 37 All. 120. 
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subsequently, the share of the mortgagors under the Right to 
second mortgage became ascertained. Both the 
mortgagees sued upon their respective mortgages 
and obtained decrees for sale. Neither of them 
made the other mortgagee a party to his suit. The 
second mortgagee, in execution of his decree, pur- 
chased the property which fell to the share of his 
mortgagors, and obtained possession of the plaint 
property through Court. The prior mortgagee 
executed his decree later on and purchased the right 
and interest of his mortgagors. Notwithstanding 
the obstruction of the second mortgagee-purchaser, 
the plaint property was ordered to be delivered to 
the first mortgagee-purchaser. A suit was insti- 
tuted for setting aside the above order and for an 
injunction restraining the defendant from taking 
possession. The lower Courts treated the suit as 
one for redemption. It was held that the suit could 
not be treated as one for redemption. The plaintiff 
having purchased and got into possession of the 
land prior to the sale to the defendant, at the date 
of the latter sale there remained in the mortgagors 
no right or interest in the land that could be sold. 

The defendant, as purchaser of the right and 
interest of the mortgagors, acquired no fresh right 
over and above that already possessed by him as 
mortgagee. The plaintiff was, therefore, entitled to 
the declaration and injunction.^ 

A purchaser of an undivided share in ancestral 
property is not entitled to sue for profits accruing 
therefrom without bringing a suit for partition of 
the share purchased.® 

1. Ramaiiadhan Chctti v. Alkonda Pillai, (1895) 18 Mad. 500. 

2. SidU Goyal v. Ilari Lai, (1921) 59 I.C. 438 ; 'VrimbaTc v. 

Pa^xdurang , (1920) 44 Bom. G21. 
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Prior fco 1889, it was the accepted law in 
Madras that the holder of an impartible zamindari 
who was himself a member of an undivided family 
could not alienate or encumber the corpus of the 
estate so as to bind his co-parceners, except for 
justifiable especial causes. But in the year following 
the ruling of the Privy Council in Sartaj Kuari v. 
Deoraj Kuari, ^ the High Court of Madras overruled 
these decisions and in Rao Venkata Surya Mahipati 
v. Court of Wards, ^ it was held that impartible 
Zamindaris in the Presidency of Madras are not 
inalienable in the absence of proof of some special 
family custom or tenure attaching to the Zamindari 
and having that effect. The reversal of the previous 
interpretation of the law does not, it was held, 
displace |its application to the construction of con- 
tracts contained in certificates of sale and in 1873 
and *1876 when the sales took place, the parties 
must be taken to be bound by the law as it was at 
that time understood, that the estate purchased was 
no more than the life-interest of the then Zamindar.'^ 

On the question of the interest taken by a pur- 
chaser in execution sale of a decree against the holder 
of an impartible Zemindari in Aladras in 1869 for 
debts (not immoral or illegal), it was held that the 
purchaser took the whole Zemindari and not merely 
the life-interest. The law in Madras in 1869 was 
that the holder of an impartible Zemindars was not 
possessed of absolute powers of disposition over the 
corpus, but, apart from the necessity of conforming 

1. (1888) 10 All. 272 P.C. 

2. (1899) 22 Mad. 383 P.O. 

3. Jadab hal v. Debi hal, (1919) P.ifc. 426 = 4;2 I.C. 299; 

Abdul Aziz v, Appayasami, (1903) 27 Jlad, 131 (135) P.C. See also 
Alinion‘>iesS‘Z v. Shciynacharan, (1905) 1 17G ; Pettaclii v. 

Chinncitavibiar , (1887) 10 Mad, 241. 
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to the requireitients of aoy special regulation such 
as Regulation XXV of 1802, h3 was like any other 
head of a co-parcenery, competent to bind the estate 
by debts incurred or alienations made for purposes 
which are regarded by the Mitakshara law as proper 
and justifiable.^ 

When in a mortgage suit on a debt brought 
after the debtor’s death against his widow or some 
of his heirs, the whole properly is sold, the sale 
passed the entire estate, though some of the heirs 
were not parties to that suit. This rule applies as 
much to a Hindu as to a Mahomedan family. In 
Davalaya v. Rhiiuaji^ one Nur Sahib (a iMahomO" 
dan) mortgaged his property in 18G2 to Bhimaji 
and died in 18G4 bearing a widow, a son and two 
daughters. In 18G4 Bhimaji sued the son rep- 
resentedly his mother and obtained possession under 
the decree. In 1890, the daughters brought the 
suit to redeem the mortgage of 18G2, because they 
said they were not parties to that suit of 18G4, 
but it was held they were bound by the decree. 
If the creditor of the deceased can seek his relief 
against one of several coheirs in a case where 
all the effects oi the deceased are in the hands 
of that heir, it makes no difference whether the 
heir meets the demand by a voluntary sale or the 
property is brought to sale in execution of a decree 
obtained against him.’"* 

When the debt for which the house is sold 
was contracted by the husband, the widow’s 
right of residence will give place to the superior 

1. Arulaijpa Naiokcr v, Murti^appa Ckettiar, (1912) 2S 
M.Ij.J. 658 = 18 I.C. 49. 

2. (1895) 20 Bom. 338. 

3. Pathumahi v. Vittal Ummachabi, (1902) 20 M.id. 734. Seo 
Hadha^ivtal v. Sirdar Bibi^ (1009) 2 S.L R. 76, 
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Right of 
residence, 


Insolvency 

etc. 


right of the creditor and the purchaser is entitled 
to possession free from the widow’s right of main- 
tenance.^ If the debt was not one binding on 
the family or binding on the mother and the 
sons> a sale under a decree against the son can only 
be subject to the mother’s right of residence.^ The 
same rule applies to the right of residence of a 
coparcener’s widow, ^ or unmarried sisters of the 
judgment-debtor, ^ The right of residence of Hindu 
females is ordinarily referable to the family house 
and a purchaser may be presumed to have notice of 
that fact. It is reasonable to hold that he is not 
a bonafide purchaser entitled to eject her, unless it is 
proved that the sale is valid against her, either be- 
cause, as in this case, it is made in liquidation 
of a debt binding on her or an ancestral debt, or 
with her consent or in circumstances which would 
sustain a plea of equitable estoppel against her.^ 

In cases where the right of inheritance really 
vests, the purchaser of the right of a deceased 
judgment-debtor whose representatives hold under a 
certification does not acquire the entire estate, but 
acquires it subject to all legal and equitable rights 
of inheritance.*" A life-interest in the residue of the 

1. JayauH Snbbiah y. Alamclu, (1902J 27 Mad. 45; Nihal 
Devi V. Shih Dial^ (1903) P.L.R. 11 ; Ham Mai v. Mussammat 
Mirant (189G) P.R. 30 ; Manilal v. Bai Tara^ (1893) 17 Bom. 398. 
Bqq Olagarjcc y, Pichammal, (1911) 21 M.L.J. 303=9 I. C. 524 ; 
Bhagat Singh v. Dam Prakashy (1922) G9 l.C. G02 ; Hamzan y. Ram 
Daiya, (1918) 40 AH. 96 ; Gtingabai v. Jankibat, (1920) 44 Bom. 
377, 

2. Vcnkatammal y. AndyapyCt (1882) G Mad. 130. See Assa 
Dchi V. Bashi Ham, (1920) 56 l.C. 198. 

3. Kisandas v. Rangubait (1906) 9 Bom. L.R. 382. 

4. Suryanaraijanarao v. Balasnlra7yiania, (1920) 43 Jlad. 

G35. 

5. Ramanadan v. Rangammalt (1888) 12 Mad, 2G0 F.B. 

6. Sham Coomar y. Juitun Bibce, IISIO) 14 W.B, 418; Rai 

Krisfo V. Bvngshcc, (1870) 14 W.R. 443 note. 
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real and personal property of a testator after all the 
charges on it have been satisfied and provided for, 
and after a full administration has taken place of 
the assets, cannot be sold and therefore the sale 
passes nothing to the purchaser.^ Where the pro- 
perty of an insolvent is attached in execution of a 
decree against him during the pendency of an 
insolvency petition and the attachment is not with- 
drawn at the time of the vesting order, but the 
petition is subsequently dismissed, a sale in pur- 
suance of the attachment is not void as against 
trustees to a composition deed executed by the insol- 
vent on the date of the dismissal of the petition, 
since the attachment was good, if not from the date 
of its issue, at least from the date of the discharge 
of the vesting order. The effect of the dismissal 
of the petition is to nullify the vesting order alto- 
gether and to revest the property in the insolvent 
retrospectively from the date of the vesting order. 
W^hen therefore a composition scheme was effected 
after the vesting order before the dismissal of the 
petition, the property vested in the trustees under 
the deed and an attachment of the property at the 
instance of a creditor after the composition, though 
after the dismissal, cannot prevail against the trus- 
tees. A judgment-creditor can attach and sell only 
such property as the judgment-creditor could honest- 
ly sell. If at the attachment his estate had vested 
in insolvency in the Official Assignee, there could be 
nothing remaining afterwards for a creditor to 
attach and sell. If a sale goes on, the purchaser 
gets nothing.® 

1. Tokai SItcroh v. Dauod MtiUio/c, (185G) G M.I.A. SIO. 

2. liainasami v, Murtojcsa, (1807) 20 Ma-l. 452. 

3. Kothandaravi V. Mtirugcsa, (1003)27 Mad. 7 ; Srtrrfarmal 
V. Araiivayal Sabavathy, (1896) 21 Bom. 205. 
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Where mortgaged property is sold in execution 
of a mortgage decree for paying off the mortgage 
debt, the interest of the mortgagor as well as of the 
mortgagee pass to the purchaser.*^ The mortgagee 
is estopped from disputing that such is the effect of 
the sale so far as his interest is concerned, although 
the Court may only have described the sale as one 
of the right, title and interest of the mortgagor*^ 
What passes to the purchaser is the right, title and 
interest of the mortgagor as it stood when he was 
making the mortgage and not as it stood at the 
time of the court sale-^ In the case of a sale on a 
money decree, the interest ,of the judgment-debtor 
alone passes."^ 


An auction-purchaser under a defective exe- 
cution sale who obtains possession would have a 
good title until the defect is discovered and if not 
challenged within the time allowed to set aside the 
sale, his title would become absolute ; but if he does 
not get possession, his title would be open to any 
objection that may be taken by the person in 
possession.^ 

Tacking of The purchaser can tack on the possession of 

possession. judgment-debtor or of the decree-holder, and 


1. Mxithora Nath v. Chundermoncy ^ (1879) 4 Cal. 877; 
Nagammal v. Vciikatagiri, (1398) 8 M.L.J. 298. 

2. Khivraj v. Lingaya^ (1873). 5 Bom. 2 ; Scshagiri v. Salva- 
dor t (1873) 5 Born. 5 ; J^lagaxdal v. Shakra, (1898) 22 Bom. 9i5. 

See also Ramcliandra v. Jairam, (1879) 22 Bom. CSC ; 
Jjalmuktindas v. MoU Narayan^ (1893) 18 Bom. ^446 ; Ram Ratan 
V. Raiin Lai (1905) 2 N.L.R. 106. 

3. Brajarai V. Mohammad, (1868) 10 W.R. 151; SJiaik Abdulla 
V. liaii Abdulla, (ISSO) 5 Bom. 8 ; Dadoha v. Damodar, (1891) 16 
Bom. 48G ; Shringarpura v, Pc-the, (1878) 2 Bom, GG2 ; Gajadhar 
V. Mulchand, (1888) 10 ^11, 52G. 

4. Maganlal v. Shakra, (1898) 22 Bom. 945, 

5. Shankar Daji Naik v. Dattatreya, (1921) 45 Bom. 1186. 
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assert adverse possession against a stranger. The 
purchaser acquires the right, title, and interest of 
the judgment-debtor and in virtue of that is put 
in possession by reason of which he becomes liable 
to be sued by the true owner. He derives there- 
fore such liability within the meaning of section 3 
of the Limitation Act from or through the judg- 
ment-debtor, On 7th December 1871 E. sold 
certain immoveable property to the plaintiff but 
he continued in possession. On I8th June 1872 
those properties were sold in execution of a decree 
against R and were purchased by A. The plaintiff 
brought a suit against R on 7th December 1883 
for recovery of possession of the properties sold to 
him and on 17th January 188 4, A was made a co- 
defendant. It was held that A was entitled to add to 
the period of his possession that of R, who had 
remained in possession after the sale to the plaintiff 
and the plaintiff’s claim against A was time-barred.^ 

The auction-purchaser is entitled to possession 
from the date of the confirmation of sale and limita- 
tion starts against him from that date.^ Under the 
C. P. Code, 1908, the property sold vests in the 
purchaser from the date of the sale- Where, there- 
fore, a female institutes a suit for maintenance 
subsequently to the sale but the prior to the date of 
the grant of the certificate, the sale is not vitiated 
by the doctrine of lis pendens and the purchaser takes 
the property free from any charge of maintenance-^ 
The purchaser will now be entitled to profits 

1. AH Saheb v. Kaii Ahmed, (1891) 16 Bom. 197. 

‘i. Mohima Chunder v. Nobin Chunder, (1895) 2‘^ Cal. 49 
(over-ruled on other point in 6'ati Prasad v. Jogesh Chutider, (1904) 
31 Cal. G81 F. B.) Narasinoarji t. Panuganti, (1921) M. W. K. 
579. See aUo Articles 137 and 138 of the Limitation Act, 1909. 

3. Lanka Qopalram v. Lanka liatnamma, (1915) 26 I.C. 353. 
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from the date of sale.*^ He is entitled to the crops 
on the land cut and uncut.^ The doctrine of 
emblements has no application to the case of a 
mortgagee who sues on his mortgage and in exe- 
cution of the decree sells the land and subsequently 
sues the purchaser for the value of the standing 
crops grown by him, which were not expressly 
reserved at the sale or in the notice of sale.® When 
trees are sold on execution, the sale passes the right 
of the judgment-debtor and the judgment-debtor 
cannot claim any shade right in respect of those 
trees.^ He is entitled to the trees severed, from 
the land and to the buildings thereon,® unless exclu- 
ded from the sale,*^ and to a right of easement, as 
if the property has been voluntarily sold."^ 

The purchaser cannot seek to recover what 
the judgment-debtor could not,® and is subject to 


1. Bhawani Kumar v. yiathura Prasad^ (1912) 40 Cal. 89 ; 
VmashChuudcr v. Zahur^ [IQOl) 18 Cal. 1G4 P. C. See KrUhna 
Gopal V. Hem Chandra^ (1918) 46 I. C..908. 

2. Land Mortgage Bank of India Lid. v. Vishnu Govind^ 
(1878) 2 Bom. 670 ; HasUmat Ali v. Mahewa Estate, (1918) 5 
0. L. J. 31 = 45 I. C, 248 ; AJatoolla v. Dwarknath^ (1879) 4 Cal, 
814 (unless there is a custom to the contrary) ; Narbadapuri v. 
Bholanath, (1901) 15 C. P. L. R. 141 (suit for foreclosure.) 

3. Ba7nalinga v. Samiai^pa, {1839} 13 Mad. 15 ; Dhobi Boy v. 
Mahadev, (1923) Pat. 355. 

4. Gangaram v. Yashodabaij (1917) 13 P. L. R. 163 = 42 I. C, 

261. 

5. Farqeer v. Khundcrun^ (1870) 2 N. W. P. 251 ; but sec 
Chtdoorbhooj v, ViUaci Ali, (1864) W. R. 223 ; Addool v. Dataram, 
(1864) W. R. 367. 

6. Abultusan v. Bamzan, (1882) 4 All. 3S1 ; Sakhawat V. 
Muhammud, (1916) 39 All. 69. See also Durga Singh v. Bisheshar, 
(1898) 24 All. 218 ; Hasan Ali v. Azha Rut Husan, (1919) 41 All. 
45. 

7. Huroe Madhub v. Hem Chunder, (1874) 22 W. R. 522. 

8. Zahim v. Choonee Lai, (1875) 4 Agra 194 ; LaUa Ram v. 
Lokchas, (1872) 18 W. R. 39. 
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the bar of limitation against him.^ He^is bound by ^jabiUty 
all liens, mortgages and leases existing.^ So where 
the property is purchased at a sale in execution of a 
money-decree with notice that another person has 
obtained a decree enforcing a lien upon it, the pur 
chaser cannot maintain his possession against 
another purchaser of the same property in execu- 
tion of the decree enforcing the hypothecation. He 
takes subject to all equties affecting the judgment- 
debtor and will be bound by constructive notice in 
the same way as an ordinary purchaser.*^ 

Where the same property was purchased by 
two different persons in execution of two different 
decrees against the same judgment-debtor, and 
while the prior purchaser applied for and got a sale 
certificate in respect of his purchase only after the 
same was obtained by the later purchaser, it was 
held that the prior purchaser had obtained an 
equitable interest in the property by the sale, though 
the certificate was not yet issued and that the later 
purchaser must be held to have purchased the pro- 
perty subject to such equitable interest and that the 
prior purchaser having subsequently completed his 
title by obtaining a sale certificate, was entitled to 
recover possession from the later purchaser.'" He 

1. Shridhar v. Dabaji, (1869) 6 B.H. C. R. 220; Rajah 

Enayet Ilossin v. Gridharee LaU (1860) 12 H. I. A. 366. 

2. OojaQur Roy v. Ram Khelawan% (1868) 10 W. R. 384, 
hand Mortgage Bank v. Ram Rutlun, (1874) 21 W, R. 270 , Sobhag 
ohand^. Bhaichand, {ISS 2 ) 6 Bom. 19S E.B. ; Bapuji v. Satya- 
hhamabai, (1882) 6 Bom. 490 ; Rupchand v. Davlatravi, (1882) 

6 Bom. 495; Dadoba v. Daviodar, (1881) 16 Bom. 486 ; Kishan 
Lai V. Ganga Ram. (1890) 13 All. 28. 

3. Sheoratan v. Chetey hall, (1881) 3 All. 647 F. B. 

4. Ram Lochan V. Ramnarain, (1877) 1 C. L. R. 296 ; Fes7i- 

ivant V. Govind Shankar, (1886) 10 Bom. 453. 

5. Konapa v. Janardan, (1874) 11 B. H. C. R. 193 ; yesh- 
want v.Govind, (1886) 10 Bom. 453. See also Chintamanrav v. 
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is liable for rent/ and revenue/ from date of sale 
and cesses do not become due from day to day but 
at certain specified time, according to the contract 
of the parties or the custom prevailing in the 
locality. When such payments do not become due 
until after a purchaser in execution purchases the 
estate, the doctrine neither of contribution nor of 
apportionment applies, but he is liable to discharge 
the whole amount of the payments and cannot make 
the judgment-debtor pay any portion of them, whe- 
ther in arrears accruing and unless* he pays the 
same, he will lose his purchase.® 

For rents accruing due between the date of sale 
and its confirmation* it is the auction-purchaser who 
purchases in execution of a rent decree and not the 
judgment-debtor that is liable/ If the property is 
sold for arrears of revenue accruing due between 
these two dates, the purchaser will lose it completely 
and cannot even enforce his mortgage right against 
the purchaser at the revenue sale/ 

When property is sold under a decree obtained 
on a mortgage-bond, the purchaser does not pur- 
chase merely the rights and interests of the debtor, 
but the right which the mortgagee brings to sale 


Vithahaij (18S7) 11 Bom 58S ; Dagdu v. Pancham Singh^ (1893) 
17 Bom. 375 ; Bliaro'ini v. Mathura, (1907J 7 C. L. J. 3 ; Sanwal 
Singh v. Prag Diilt, (1914) 25 I. C. 8 : 

1. Obhoij V. Nila7}ibur, (1864) W. R, 72 ; Tkoda v. Dagunt- 
burce, (1864) W. R. 207. Sec also Faez v. Ra7nsukh, (1893) 21 Cal. 
109 and Haraihan v. Kartik Chandra, (1902) 6 C. W. N. 877. 

2. Chatraput v. Grinda Chundcr, (1880) G Cal. 389. See 
Prcm Chand v. Purmitna, (183) 15 Cal. 540 ; Dhyrub v. Souda- 
mini, (1876) 2 Cal, 14 L F. B. 

3. Chatraput v. Grinda Chimder, (1880) 0 Cal, 389, 

4. Be joy Chand Shashi Bhushan, (1914) 18 C.W.N. 130 = 
23 I.C, 101. 

5. Bharoani Kumar v. Mathura Prasa U (1912) 40 Cal. 89. 
See Balli Singh v. Bindeswari, 35 I.C, 532. 
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under his decree.^ A prior mortgagee who had 
purchased the equity of redemption in execution of 
a simple money-decree is entitled to redeem a 
subsequent mortgage which was created prior to 

the purchase.^ 

Where property which was mortgaged first to Rival 

^ i.- purchasers. 

A, and then to B, was first sold in execution ot a 
money decree obtained by B for his debt, and subse- 
quently, A also having obtained a money decree 
caused the rights and interests of the mortgagor to 
be again sold. It was held that the purchaser under 
the second sale did not get the estate, but only his 
judgment-debtor’s right, title and interest, which 
had become extinct by reason of the first sale, and 
that he could not sue for possession of the property 
itself.® When the property in dispute was mortgaged 
first to M, then to M and S and then to the appel- 
lant., and M brought a suit for sale upon the first 
mortgage, obtained a decree, sold the property and 
purchased it himself, and M and S then brought a 
suit upon the second mortgage and obtained a decree, 
to which suit the appellant was a party, it was held 
that M and S could again sell the property which 
was sold in execution of tlie decree on the first 
mortgage, inasmuch as M, by his purchase, did not 
become full owner, as the property was subject to 
two other mortgages.*' 

1. Prahlad Misser V . Udit Naraya^t (18GR) 10 W.R. 291 , 

Narahi Sahoo v. OJmot Sahu^ (1870) 14 W.K. 233 ; Tanjore Palace 
Euate V. Thiyagaraia, (1923) IMaG. IGO ; Sohan Lai v. Jot Singh, 

(1913) 16 O.C. 148^:20 I.C. 458. 

2. Mangali Prasad v. Pali Ram, (1904) 1 A.L J- 360. See 
also Eursappa Mudaliar v.CommerGial and La'nd Mortgage Bank 
Ld., (1900) 23 Miul. 377. 

3. Durpo Narainv, Ntileetah Soondurce Doss, (18G9) 11 W.R. 

332. 

4. Mtirlidhar v. Sher Singh, (190G) 3 A.Ij.J. 233. 
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A mortgagee purchasing the property in execu- 
tion of his mortgage-decree has priority over a prior 
purchaser in execution of a money-decree against 
the judgment-debtor obtained during the pendency 
of the mortgage suit-^ 

Where in execution of a decree on a puisne 
mortgage to which the prior mortgage was not made 
a party, the property is purchased at court-sale, the 
right of the purchaser when impleaded in a suit by 
the prior mortgagee is only for redemption.^ It is 
the same when a purchaser under a decree on the 
prior mortgage to which the puisne mortgagee or 
a purchaser under a puisne mortgage was not a 
party sues for possession.® 

1. Ram Doyalw . Ram Tanu^ (1911) 15C.L.J. 137 = 11 I.G 
464. See also Knnj Bchari v. Ram Sahai, (1915) 2 O.L J. 327=30 
I.C. 213; Abdul Majid w Abdul Majid^ (1910) 4 Bur. L.T. 44=9 
I.G, 772 ; Chainan Lai v. Kamaruddin^ (1922) Pat. 655 ; Veyiudra 
Muthu Pillai v. Mayanadan, (1920) 43 Mad. 196 (though mortgage 
suit was instituted after attachment under a money decree). See also 
Pranjivan Oovardhanda^ v. Baju, (1880) 4 Bom. 34. 

2. Thakurdas v. Gangaram^ (1908) 1 S.L.R. 172. 

3. Muhammad Samiuddin v. Mansinght (1886) 9 All. 125 ; 
Qajadhar v. Mulchand^ (1883) 10 All. 520 ; Navxdar Chatidhri v, 
Kara??: Ra/i, (1891) 13 All . 315; Baldco Essliiar Singh, 

A.W.N. 45 ; Dullabhadas v. L akshma'idas , (18SG) 10 Bom. 88 ; 
Mohan Manor v. Togu Uka, (1886) 10 Bom. 224 ; Dadoba v, 
Da77todar, (1892) IG Bom. 486 ; Desai v. Mundas, (1895) 20 
Bom. 390; Jzigdso Singh v. Habibulla, (1907) 6 C.L.J. 612 = 12 
C.W.N. 107 : Mulla Vcttily. Aohutan Nair, (1911) 21 M.LJ. 213 
= 9 I.C. 513 ; Jawa7nV Singh v. RaUndra, (1907) 12 O.C. 133-=2 
I.C. 136 ; Kadir Buksh v. JwaJa Pra'^ad, (1906) 1 A.L.J. 288 ; 
Wahidunnissa v. Gohardhan P>as, (1900) 22 All. 453 ; Shrikisan v. 
Gadadhcr, (1899) 12 C.P.L.U. 125; Gangaram v.Tikasham, (1838) 
A.W.N. 184; Protap Chandra v. Ishan Cha^idra, (1900) 4 C.W.N. 
266 ; Ramnaih v. Brahmamoyi, (1903) 1 C.L J. 537 ; Charni v. 
Raj Bahadur, (1909) 2 I.C, 495 ; Ram Narain v. Bandi Pershad, 
(1904) 31 Cal. 737 ; Rangayya v. Parthasarathy, (1897) 20 Mad. 
120 ; Cangayam Yenkataramana v. Henry Sa^neo Colley, (1908) 31 
Mad. 425 ; Rangasamy v. Ko7narammaly (1903) 26 Mad. 484 ; Rehati 
Mohan v. T^adiabashi Den, (1918) 28 C.L.J. 256 = 44 I.C. 521. 
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In the case of a mortgage executed by a Hindu 
father, his sons, if they been not parties to the credi- 
tor’s suit for sale and do not impeach the validity 
of the mortgage, can only claim to be afforded an 
opportunity to redeem the mortgage before or after 
the sale.' Where a mortgagee purchases a mortgaged 
property in execution of the mortgage decree in his 
favour and is resisted by an alleged purchaser from 
the mortgagor in getting possession his remedy lies 
in a suit for possession against the purchaser giving 
him an opportunity to redeem his mortgage. He 
can sue the purchaser on the mortgage if he is in 
time.^ Where there were two mortgages of the same 
property to different persons on different dates, and 
the second mortgagee brought a suit on his mort- 
gage without impleading the former mortgagee, and 
purchased the property in execution of the decree 
therein, and the first mortgagee who had also sued 
on his mortgage and obtained a decree for sale, 
brought the present suit against the previous 
auction purchaser for a declaration that the property 
might be sold, it was held that the plaintiff’s suit 
should be allowed, but that the decree should be 
passed reserving a right to the defendant, z.e., the 
previous purchaser under the second mortgage, of 
redeeming the first mortgage within a certain fixed 
time.® One K, M. held a simple mortgage over cer- 

1. Bhatvani Prasad v. Kallu, (1895) 17 All. 537 ; Lala Suraj 
Prasad v. Oolah Chand, (1901) 28 Gal. 517; Muthurainan v. 
Bttaiypasami, (1699) 22 Mad. 372 ; Jagan Nath v. Biidhwa, (1907) 
P*R. 2. Seo also Dharam Siiigh v. Angau Ball, (1899) 21 All. 301 ; 
Shanto Cha^idar v. Nam Sukh, (1901) 23 All.. See also (1906)2 
N.L.R. 90 and (1906) 2 N.L.R. 116, 

2. Bada?n Kumari Dasi\. TJari Dasi, (1911) 16C. L. J. 33^ 

11 I. C. 74 ; Bafrabibi v. Sliiam Narain, (1913) 11 A. L. J. 362 = 
20 I. C. 184. 

3. Kanhaiija Lai v. Bamidhart (18S4) A. W. N, 136. 
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tain land and a subsequent usufructuary mortgage 
comprising the same land. He brought a suit for sale 
on the simple mortgage and had the mortgaged 
property sold, notifying his lien under the usufruc- 
tuary mortgage. The mortgaged property was 
purchased by one K. S. who, being refused posses- 
sion, sued the mortgagor and the mortgagee for 
recovery of possession of the property purchased by 
him. It was held that H. S. was entitled to posses- 
sion and that K. M. if under the circumstances he 
had any remedy at all, had no more than a right to 
redeem the plaintiff as a purchaser under the decree 
on the first mortgage.^ 

Where, prior to the sale in execution of his 
mortgage-decree, a mortgagee purchases the equity 
of redemption in the mortgaged property in the 
name of a benamidar, his subsequent purchase of a 
property at a sale held in execution of his mortgage- 
decree can pass no title to him.^ A obtained two 
decrees of different courts on separate bonds mort- 
gaging the same property, and purchased the pro- 
perty himself in execution of one of his decrees- 
The surplus of the sale proceeds was distributed by 
the Court among other persons holding money- 
decrees against the judgment-debtor- It was held 
that the decree-holder could not, afterwards, execute 
the second decree against the (judgment-debtor’s 
property not included in the hypothecation.® 

In Chinnii Pillai v. Veiikatasamy-i^ the suit 
was to recover a sum of money due on a mortgage 

1. llarnam Singh v. Bis^ian Singht (18^14) A. W. N. 136. 

3. Omtier put Singh V . Maharaj Bahadocr Singh, (1905) 32 

C«l. 198P. C. 

3. Ballam Vas v. Amar Baj, (1900) 12 All. 537. 

4. (1915) 40 Mad. 77. Sec Lachmi Norain v. Hirdey Narain, 

(1926) 24 A.L,J. 6GJ . 
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bond, dated 3rd September 1900, executed by the Chmtiu 
1st defendant in favour of one B. and transferred 
eventually to the plaintiff. There were two prior 
mortgages executed by the 1st defendant in favour 
of two other persons on the 4th October 1894 and 
the 26th June 1895, respectively. A suit for sale 
was brought by the second mortgagee on his mort- 
gage bond, dated the *26th June 1895, a decree was 
obtained and the property of the first defendant was 
sold in execution of the decree and eventually pur- 
chased by the second defendant. But the third 
mortgagee or his transferee now represented by the 
plaintiff was not joined as a party to the suit. The 
second defendant subsequently redeemed the first 
mortgagee who claimed under the mortgage bond, 
dated the 4th October 1894, and had also obtained a 
decree on his mortgage. The second defendant 
contended inter alia in the present suit instituted 
by the plaintiff on the third mortgage, dated Srd 
September 1900, that the plaintift’ was not entitled 
to sue for sale subject to the prior mortgages of the 
years 1894 and 1895 which had become vested in 
him (the second defendant) by the purchase and 
redemption above stated, but that the plaintiff could 
only redeem the first two mortgages and then bring 
to sale the mortgaged property for the discharge of 
all the three mortgages in their order. The Sub- 
ordinate Judge held that the properties should be 
sold and that the proceeds should be applied first in 
payment of the first two mortgages aforesaid, and 
the balance, if any, should be applied towards the 
discharge of the suit mortgage. Against this decree, 
the second defendant preferred an appeal to the 
High Court. 

Srinivasa Iyengar J. summarised the law thus *• 

11-91 
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Taking then two simple mortgagees, their rights 
and liabilities will be as follows ; — 

(1) If the second mortgage sues first, he can 
without making the first mortgagee a party, sell the 
property subject to the first mortgage; the purchaser 
will become the owner of the equity of redemption 
instead of the mortgagor but subject only to the 
first mortgage as the second mortgage is extinguish- 
ed by the sale. The first mortgage can sue to 
recover his mortgage-money by sale without making 
the second mortgagee or the mortgagor a party but 
only the purchaser. If he wants a personal decree 
against the mortgagor, he can also be joined in the 
same suit. 

(2) If the second mortgagee sues first, he can 
join the first mortgagee and redeem him and sell 
the property and realize the amount due on both 
the mortgages. 

(3) If the second mortgagee sues first, he can 
join the first mortgagee and with his consent ask 
for a sale of the property free of all encumbrances. 
The sale proceeds will be distributed according to 
priority- 

(4) If the second mortgagee sues first without 
making the first mortgagee a party, the first mort- 
gagee may in execution of the first decree requiie 
the property to be sold free of his mortgage and if 
the amount due to him is admitted the Court can 
order a sale free of all incumbrances- 

(5) If the second mortgagee sues first without 
making the first mortgagee a party, the first mort- 
gagee can, while the first suit is pending, sue for 
sale making the second mortgagee and the mortgagor 
a party in which case there can be no sale in the 
first suit and if there had been a sale pending the 
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first mortgagee’s suit, the purchaser will be affected Chinnu 

® ^ *■ T^illcki 7. 

by lis pendens. He can redeem the first mortgagee Yenhatasamy. 

in which case there will be no sale in the first 

mortgagee’s suit or if there is a sale, can claim the 

balance of the sale proceeds after payment to the 

first mortgagee, as both the second mortgagee and 

the mortgagor must be presumed to have obtained 

the value of their interests in the property out of 

the sale proceeds in the first sale. In this case, the 

purchaser under the second sale gets the property 

and is entitled to possession against the first 

purchaser. 

(6) If the first mortgagee sues first, making the 
second mortgagee a party as he ought, there cannot 
be a trial of a further action. 

(7) If the first mortgagee sues first without 
making the second mortgagee a party, the second 
mortgagee is not affected and can bring his own 
action for sale making the mortgagor a party if 
there had been no sale in the first mortgagee’s suitj 
or if there had been a sale making the purchaser a 
party in his capacity of the ultimate owner of the 
equity of redemption ; and the purchaser in the 
second mortgagee’s execution sale gets a good title 
to the property. He is not affected by any lis 
pendens, while any purchaser in the first mortgagee’s 
sale would be. 

An auction-purchaser of the interest of a simple 
mortgagee in a suit in which a puisne usufructuary 
mortgagee is not a party cannot claim possession as 
his rights are not higher than those of the plaintiff 
mortgagee.^ The mortgagee purchaser in an auction 
in a suit against the mortgagor without impleading 

1. Sheo Indar Bahadur Singh v. Ghazi-uddin, (191G) 18 
0. C. 347 = 33 I. C, 243. 
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the auction-purchaser of the mortgagor’s right, is 
not entitled to eject the latter in a suit for posses- 
sion-^ Where separate suits are filed by the 1st and 
2nd mortgagees respectively neither impleading the 
other and each brings the property mortgaged to 
him to sale, the present right of possession and 
enjoyment passes to the purchaser and the right 
cannot be sold again. If a puisne mortgagee im- 
pleads the prior mortgagee the Court should not 
ordinarily permit a sale subject to the first mortgage 
for it is the duty of the Court to make a decree 
which shall deal finally with the question between 
the parties. If the sale under the second mortgage 
is made subject to the decree for sale obtained under 
the first mortgage the first mortgagees have a right 
to bring the property mortgaged to them to sale 
free of all encumbrances. If the equity of redemp- 
tion only has been sold the purchaser must to 
prevent a further sale redeem the first mortgage.^ 

A second mortgagee in possession under a 
mortgage which entitles him to possession cannot 
be lawfully ousted by his mortgagor or by the first 
mortgagee or by a purchaser at a sale under a 
decree in a suit of the first mortgage to which he 
was not a party. The purchaser in such a suit, 
whether he is a first mortgagee or a stranger, does 
not get the rights of the mortgagor as at the date of 
the first mortgage but only those that subsist in him 
at the date of suit. Therefore, a puisne mortgagee’s 
suit for a declaration that the purchaser in the first 
mortgagee’s suit is not entitled to disturb his posses- 
sion, without asking for further relief, is maintain- 

1 Bhabhnti Rai v. Hirbzns Rxi, ( 1914)25 1.0.1; Bar- 
gulab V. Gobvvl Rvj, (1397) 19 All. 54! ; Mandan La<- v. 
Bhagwandas , (1399) 9.1 All. 235. ^ 

2. BDutn'lisv. (1913) 12 S.L.R. 1 = 47 1*0. /92. 

Seo Jhari v. Kasin ith, (I 926) 94 I. C. 284 
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able.’ The possession of the purchaser at a sale by 
a mortgagee in execution of the decree in a suit 
brought by him on his mortgage, the owner of the 
equity of redemption not being a party to the 
proceedings, is not the possession of an owner of all 
the interests in the property. He buys subject to 
the equity of redemption, and therefore by virtue of 
bis purchase only steps into the shoes of the 
mortgagee. Where the mortgagee would be barred 
by limitation from bringing a suit to obtain posses- 
sion or to have the property sold to realise the 
mortgage amount the purchaser would be equally 
barred. If the auction-purchaser did not get posses- 
sion he was bound to take proceedings to obtain the 
benefit of his purchase and he could not get posses- 
sion unless he had that right as a successor to the 
original mortgagee-^ 

Of two auction-purchasers, purchasing the 
same property sold simultaneously in execution of 
two mortgage-decrees, the one who purchases in 
execution of the decree enforcing the earlier mort- 
gage has a prior right to possession over the other.^ 
A purchaser at a sale held in execution of a 
decree for sale on a first mortgage made by a person 
in possession of the property, the decree having 
been obtained in a suit brought in strict accordance 
with S. 85, Transfer of Property Act, is entitled to 
possession as against a purchaser at an earlier sale 
held in execution of a decree for sale obtained in a 
suit brought on a second mortgage in defiance of 
the rule laid down in that section.** 

1. San Bwin v. Nagamutu, (1915) 8 Bur. L. T. 201 = 30 I, C. 

710. 

2. Dattatraija Mangeshaya v. Venkatesh Vasudco^ (1922) Bom. 
334=24 Bom, L. R. 741, 

3. Janki Das v. Badrinaih, (1880) 2 All. 698. 

4. Fayaz no^sain Khan v. Prag Narain, (1904) 7 O. C. 243. 
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In Lutf AH Khan v. Futteh Bahadur,^ decrees 
having been obtained on two mortgages of the 
same property created at different times fthe terms 
of the first decree giving effect to a compromise 
between the mortgagor and the first mortgagee), 
sale in execution followed, but before the sale under 
the decree on the first mortgage was effected, the 
sale under the decree on the second took place, the 
possession remaining with the purchaser at the first 
sale acting henami for the mortgagor. In a suit for 
possession brought by the plaintiff a purchaser at 
the subsequent sale under the decree on the first 
mortgage, it was held (a) that the judgment of the 
High Court incorrectly treated the plaintiff as mort- 
gagee, refusing him a charge for the full amount of 
his purchase-money, (h) that it would be contrary to 
equity to allow the mortgagor to set up any right to 
possession as acquired by his purchase, and (c) that 
the plaintiff’, as against him, was entitled to a decree 
for possession as purchaser. 

In Ganapat Lai v. Bi^idhasini Prasad,^ in a 
suit for sale under a mortgage, the mortgagee did 
not implead certain persons interested in the mort- 
gaged property. A decree was passed and under 
it the property was purchased by the mortgagee. 
In a suit for declaration by persons who should 
have been impleaded that their right to redeem 
was not extinguished it was held that after the 
sale the mortgagee held as purchaser and was 
entitled to raise all the defences that belonged to him 
as such, that unless the claim to set aside the sale 
were made in a properly constituted suit and 
properly raised, the Court could not interfere with 

1. (1890) 17 Cal. 33 P.C. 

2. (1920) 47 Cal. 924 P. C. 
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the possession which had vested in him with the 
purchase. 

In a suit by a prior mortgagee A, against a 
mortgagor and a subsequent mortgagee Bj a decree 
for sale was passed in July 1907 with the consent 
of A subject to the subsequent mortgage right of B. 
In execution of that decree the mortgaged properties 
were sold and purchased by A himself on 5-11-1909. 
A obtained delivery of the properties in March 1920. 
Subsequent to the date of the decree in A’s favour 
B brought a suit on his mortgage against the mort- 
gagor and A in which the latter claimed priority' 
over B’s mortgage. A decree was passed in that 
suit on 23 — 8 — 1910 directing the plaint property 
to be sold “subject to the priority of A to the extent 
of the amount declared due to him under his decree.” 
In 1910 the final decree on the suit was passed and 
the mortgaged properties were again sold in execu- 
tion thereof and purchased by B himself in October 
1917. On 5 — 2 — 1919 B got delivery of the proper- 
ties dispossessing A. On an application by A under 
Order 21 rule 100 0. P. Code for restoration of 
possession, it was held he was not entitled to posses- 
sion as against B. Sadasiva Iyer J- said if A was not 
bound by B’s decree and B by A’s, A’s first pur- 
chase would give him the right to possession against 
B. But each having been impleaded in the other’s 
suit, both are bound by both decrees and on the 
principle that when the rights obtained under the 
decree are in conflict with each other, the rights 
under the later decree should prevail.^ 

The property in dispute was sold to a third 
person by its owner subject to two mortgages. The 

1. Appia Hukviini Ainmal v. Kattuvown Uarasimha Iyer, 
(1021) 41 M.L.J. 54 = 63 I.C. 730, 


Mahomed v. 
Barn Bharos, 
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Lakshmaniui\ ^ot pay anything. The prior mortgagee 

sued on his mortgage impleading the puisne mort- 
gagee and the purchaser from the mortgagor. The 
suit was decreed and the mortgagee himself pur- 
chased the property in execution and paid the 
surplus sale proceeds into Court in 1920. The 
puisne mortgagee had obtained a decree on his 
mortgage in 1914 but had allowed execution of it to 
become barred. A dispute arose between the puisne 
mortgagee and the vendee from the mortgagor as 
to who was entitled to the money in court deposit, 

^ It was held that the rights of the puisne mortgagee 
had merged in his decree, that his remedy was to 
execute the decree, that having allowed the decree 
to become barred it could not be said he had any 
interest in the property and that the puisne mort- 
gagee was not entitled to be paid the money. 

McmptioQ The purchaser of a portion of mortgaged pro- 

coutribution. pcrty caunot seek to redeem that portion without 

redeeming the whole.^ When there is a money 
decree and a mortgage-decree against the same 
person and in execution of the former part of the 
mortgaged property was brought to sale and pur- 
chaser of the holder of the money-decree, he was not 
entitled to insist on redeeming his share by paying 
a proportionate amount of the debt due to the mort- 
gage who has the right to realise his debt from the 
whole or any portion of the mortgaged property.'^ 

1. Mahomed Abdul Bahim Khan v. Ram Bharo$ Ojha, (1925) 

22 A.L.J 825 = S3 I.C. 1033. 

2. Timmappa v. Lakslimanua, (1882) 5 Mad. 385. 

3. Kftppusami Chctii v. Papathi Ammaly (1897) 21 Mad. 369 
See Kriihna Ayyar y. Mut]mkutnarjsay>miyat{l005) 29 Mad. 217 
explained in Konunbicri Appayya w. Mangala Rang'^yya, (1908) 31 
Mad. 419 F.B. 
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Where the plaintiff purchased certain proper- 
ties at two sales in execution of two mortgage 
decrees obtained by him and the defendant pur- 
chased a portion of the same properties before 
either of the sales at which the plaintiff purchased, 
and before the date of the plaintiff’s second decree, 
and the defendant was not a party to the plaintiff’s 
two suits, nor was the plaintiff a party to the 
defendant’s suit, it was held that (a) the defendant 
purchased the equity of redemption in the pro- 
perty covered by his decree; {h) the plaintiff 
purchased the mortgagee’s rights and the equity of 
redemption in the remainder of the property not 
covered by the defendant’s decree ; (c) the defendant 
was entitled to redeem the plaintitY l)y paying oft 
the proportionate amount of the plaintiff’s mort- 
gages due on the property purchased by him ; (cZ) if 
the defendant failed to pay as aforesaid, the plain- 
tiff would be entitled to pay him off by paying into 
Court the amount paid by the defendant for the 
property.^ 

Five Survey Nos. 68, 71, 75, 76 and 77 were 
mortgaged by the plaintiff’s predecessors to the 
defendant’s predecessors in 1873. The interest was 
payable every year. The mortgagee obtained a 
decree for Its. 500 in 1876 against the mortgagor 
on account of arrears of interest. In execution of 
the decree, Survey Nos, 68 and 75 were put up for 
sale and purchased by the mortgagee in 1877- 
iVbout the same time Survey Nos. 71, 76 and 77 
were put up for sale and purchased by B who 
obtained possession. In 1879 B sold the Survey 
Nos. to the mortgagee, who remained in possession 

1. Sheo Pershad Singh v. Babu Tilah Singh, (1901) £»C.VV,N. 

S —92 
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of all the Survey Numbers ever since. In 1907, 
the plaintiffs filed a suit to redeem the five Survey 
Numbers ; It was held (1) that, as regards Survey 
Numbers 68 and 75, the only remedy which the 
plaintifis had was in the first instance to get the 
sale set aside under proceedings taken in execution 
under s. 244, C. P. Code, 1882 ; and that, having 
failed to do so, they could not maintain their suit 
for redemption, because the sale was not void but 
only voidable.; (2) that, as to Survey Nos. 7 I 3 76 
and 77, they passed into the possession of a stranger 
to the decree, whose sale was confirmed and who 
obtained possession and enjoyed it for two years ; 
and (3) that the mortgagee who subsequently 
purchased from him was entitled to rely on the 
title of his vendor.^ 


When a mortgagee buys at auction the 
equity of redemption in a part of the mortgaged 
property, such purchase, has, in the absence of 
fraud, the right of discharging and extinguishing 
that portion of the mortgage debt which was 
chargeable on the property purchased by him, 
namely, a portion of the debt which bears the same 
ratio to the whole amount of the debt that the 
value of the property purchased bears to the 
value of the property comprised in the mortgage. 

1 . Sdhiuin Majiaji Shindc r. Dcvhja Jaba Mahar, (1912) 14 
Bom. L.R. 254 = 14 1. C. Y80. 

2. Bisheshiir v. Raih Sarup^ (1900) 22 All. 284 F.B. [modi* 
fyiug the judgment in Chujina Lai v. Anaiida Lai, (1897) 19 All. 
19G ; Nand Kisliorc v. Raja Bari Raj Singh, (1897) 20 All. 23 
Fakirayga v. Gadigaya, (1901) 26 Bom. 88 ; JIarendra Kumar v. 
Dhidyal, (1906) 4 C. L. J. 195 ; Shib Lai v. Bhawani Shanker, 
(1904) 26 All, 72 ; Jugul Kishore v. Harlans, (1906) 28 All. 700. 
See also Haghunath v. BaJaji, (1839) 13 Bom. 45 ; Lahhmidas v. 
Jamna-las, (1898) 22 Bom. 304 P.B.; The Hon’blc Raja MoIudii- 
mad Khan v. The Deputy Commissioner of Bara Banks, (1906) 9 
O.C. 259. 
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When certain properties along with others are Redemption 
subject to two mortgages in favour of the same tion. 
person, and the mortgagee has purchased and taken 
possession of such properties at a sale in execution 
of his decree on the first mortgage, such properties 
are liable to contribute rateably to the debt secured 
by the second mortgage, after deducting froiu the 
value of each the amount of the prior encumbrance 
to which it was subject at the date of the mort- 
gage.J^ 

So a purchaser of certain properties upon 
which there were two mortgages, being liable to 
contribute proportionately to the payment of both, 
could not, as beneficial assignee of the mortgages, 
foreclose the first mortgage and then sue the 
debtor mortgagor for the whole debt due upon the 
second, as though that debt were not a charge 
upon the mortgaged property at all and he himself 
were not liable for his portion of it.^ When three 
persons were equally entitled to the equity of re- 
demption in certain mortgaged property and the 
mortgagee purchased the share of one of them, the 
mortgagee was entitled, in a suit to realise the 
mortgage-debt, to give credit only for what his 
vendor would have been liable to payjmamely, one 
third of the mortgage debt.^ In Amir Chand v. 

Bukshi Skeo Pershad,"^ it was held that any question 
of contribution arising by reason of the purchase 
by the decree-holder of some of the mortgage pro- 
perties must be worked out by a regular suit and 
not in execution proceedings- 

1. Mahomed v. Thomas, (1.900) 4 O.L.J. 317. 

9. Kali Prosonuo v. Katnini Sutuluri, (1879) 4 Cal. 475. 

3, Muthy Lull v. Nanda Lall, (1908) 8 C.L.J. 92. 

4. (1900) 34 Cal. 13, doubting Mahomed v. Thomas, (1906) 

4 C.L.J. 317. 
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In Het Ram v- Sh idi Earn/ it was held that on 
a true construction of section 89 of the Transfer of 
Property Act, on the making of an order absolute 
for sale the security as well as the right to redeem 
were both extinguished and the right of the mort- 
gagee under bis security there was substituted the 
right to a sale conferred by the decree ; so that 
when a puisne mortgagee who was not impleaded 
in a suit on a prior mortgage brought a suit on his 
own mortgage, he was bound to pay not the amount 
of the prior mortgage as if no decree had been 
passed on it, but only the amount due on the 
decree,^ In the corresponding provision of the 
C. P. Code, 1908, (Order 34 rules 3 and 5) the 
words “ and thereafter the defendant’s right to 
redeem and the security shall both be extinguished 
are not reproduced. The result of the change was 
stated by the Privy Council^ to be this : The law 

remains as it certainly was before the Transfer of 
Property Act of 2882 viz-, that an owner of a property 
who is in the rights of a first mortgagee and of 
the original mortgagor as acquired at a sale under 
the first mortgage is entitled at the suit of a sub- 
sequent mortgagee who is not bound by the sale or 
the decree on w^hich it proceeded to set up the first 
mortgagee as a shield. On this view, it was held 
that “ when a person insists upon the right to 
redeetu on the ground that he was not made a party 
to and therefere not bonnd bv the decree for the 
mortgage suit,** he can be allowed to redeem only 

1. (190S) 40 All. 407 P. C. 

Matru Lai v. Durga Kunwar, (1919) 42 All. 364 C. ex- 
jilained iu Bukiim Singh v. Lallanji, (1920) 43 All. 204 F.13. 

3. Siikhi V. Qhulam Safdar, (1921) 43 All. 469 (475) P. C. 

4. J nanendr anath v. Shorashi Charan, (1922) 49 Cal. 629 ; 
Umcs Chandra v. Zahitr Fatima, (1890) 18 Cal. 164 P. C. 
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on the terms of the mortgage and on payment of 
interest at the rate payable under the ?nortgage up 
to the date of redemption to be hxed in the case.” 
A purchaser at the sale of the second mortgagee is 
bound to pay the purchaser at the sale of the first 
mortgagee, as the price of redemption, not merely 
what the latter had paid at the execution sale, but 
what was due upon the first mortgage.^ If the 
purchaser at the sale of the first mortgagee has 
been in actual possession for any period, he must, 
as against the interest, either bring into account 
any profits he has recovered or be disallowed 
interest during that period.^ 

Where the prior mortgagee purchased the pro- 
perty mortgaged to him in a suit in which the 
puisne mortgagee was not made a party and the 
latter also purchased the same property siibsequent- 
Iv in a suit in which the prior mortgagee was not 
made a party, it was held that each party would be 
entitled to redeem the other ; but the preferable 
right to redeem was with the puisne mortgagee. 
The puisne mortgagee is bound to [)ay the mort- 
gage money with interest at the rate specified in the 
mortgage to the priod mortgagee and any amount 
paid by the prior mortgagee in possession for the 
protection of the property or for redeeming any 
prior mortgage with interest as also the costs of the 
suit and appeal as in an ordinary redempti()n suit- 
An account was to be taken of the amounts realised 

1. GirisJi Chuvder v. Kidarmth^ (190G) 33 Cal. 598; Nilakunt 

Bancrji v. Svrcsh Chandra. (1886) 12 Cal. 414 P.C.; Gangadas v. 
JoQcndra, (1907) 5 C.Tj.J. :n5 = ll G.W.N. i03 ; Ponna77ibal a v . 
Mntluisaini, (1912) 23 M.TjJ. 284: Awatmal v. Ookal Singh, 
(1913) G 227. 

2. Ibid. See also Gnr(?fiO Singh Chandrihah Sill jh, {1901) 
36 Cal. 193. 


Sum payable 
for redemp- 
tion. 



734 


TEE LAW OF EXECUTION 


Sale subject to 
mortgage or 
not. 


from the property by the prior mortgagee as mort- 
gagee in possession from the date of the possession 
taken by him (prior mortgagee). If on taking 
accounts any balance be found in favour of the 
puisne mortgagee, the prior mortgagee will be 
bound to pay the said amount to him ; but if other- 
wise, then the usual decree to redemption suit will 
be passed.^ 

If a person purchases an estate subject to a 
mortgage whether at a private sale or on execution 
sale or undertakes to discharge it, he cannot be 
heard to deny the validity of the mortgage subject 
to which he made the purchase.^ When however 
the purchaser merely buys an estate which is under 
mortgage but does not take it, subject to an en- 
cumbrance or undertake to discharge it, he is not 
precluded from impeaching the validity of the mort- 
gage or any term of it.^ The question is whether 
the property was sold subject to the mortgage or 
whether mere notice of the mortgage has been 
given in the proclamation of sale. The former con- 
tingency is provided for by Order 21 rule 62 and the 
latter by Order 21 rule 66 C. P. Code.^ 

1. Kcdar Prosanna Lahiri v. Giriiulra Prosad Sukul, (1910) 
8C.L.J. 173. 

"2. Krishna Kumar v. Joy Krishna, (1915)21 C.W.N. 401 = 29 
I.C. 090; Mt. Karman v. Choltra Ram, (1919) 50 I.C. 909; 
MahaOir V. Anjamanisa, (1919) G O.L.J. 01 =50 I.C. 45 ; Po 6'o v. 
Pa Zan, (1910) 12 Bur. L.T. 43 = 51 I.C. 5S0; Onrxtcharan v. 
Baohm, (1015) 2 O.L.J. 225 = 30 I.C. 238 ; Pand'uranq v. Narayan, 
(1923) G N.L.J. 78 = 7G I.C. G15 ; Knrsingh v. Raghoobcir, (1884) 10 
Cal, 609; pasawan Singh v. Gangayhal, (1918) 47 I,C. 224; Manng 
Lon Gyi v. Rahaman, (1911) 14 Bur. L.T. 142 = 12 I.C. 855. 

3. Bhagwan Das v. Ahmad Jan, (lOlG) 3 O.L.J. 422 = 36 I.C. 

732 ; Shih Kunwar v. Sluo Prasad, (1906) 28 All 408 ; Sri Chand 
V. Niodar Singh, (1911) 8 A.L.J. 407= 10 I.C. 14 ; v. 

Umbar. (1910) 13 Bom. L.R. 307 = 

4. Kalidas\, Prosanna Knmar, (1920) 47 Cal, 446; Ram 
Kfimar Dwarka Prasad, (1912) 15 O.C. 211 = 15 I.C. 5. 
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Where an objection is allowed and the attached 
property is directed to be sold subject to the mort- 
gage of the objector, the decree-holder by merely 
becoming the auction-purchaser of the property 
cannot challenge the mortgage in a subsequent 
foreclosure suit by the mortgagee against the decree- 
holder auction-purchaser.^ 

Under Order 21, rule 6() C. P. Code, if a mort- 
gage deed is merely notified, that notification is in no 
way conclusive as between the decree-holder or the 
purchaser on the one hand and the holder of the 
incumbrance on the other as to its validity, and 
where a sale is not effected subject to a mortgage 
but the mortgage is simply notified at the time of 
the sale, the auction-purchaser is not estopped 
from questioning the validity of the 

V O O 

If the mortgage notified turns out to be invalid 
the benefit is taken by the purchaser and the judg- 
ment-debtor is not entitled to claim from him a 
refund of the amount alleged to have been due on 
the mortgage. The purchaser is free to contest the 
legality or validity of the mortgage when he is 
attacked by the mortgagee,'^ for the result of the 
proceedings which culminate in a sale proclamation 
under Order 21 rule 4(3 is not conclusive between 
the parties or binding on the auction purchaser.^ 


1. Ooti)t,da V. DJicJilu, (1923) Nag. 262. 

7 - 77 ^' (1913) 18 I. C. 161; liosha^i Lai v. 

(1922) 14 All. 714 ; Kishan Lai v. Rui>rain, (1920) 2 

rtr t‘?A 91 = 65 I.C. 354 ; Rahai D^hxri v. BaoJichu, (lOH) 1 
O.UJ. 50-23 l.C. 871 ; Bh igwan Das v. Ahmad Jan, (1916) 3 
422-36 1 G. 732; SuUankkan v. (1921) 43 AU. 

189 ; Izatunmssa v. Partab Singh, (1909) 31 All. 583. See MaJiomud 
V. Kishun Narain, (1926) 48 All. 260 

„ . Busan Kaisha Ld. v. Padamraj , (1923) Nag 219 • 

Arislma Kishor v Nagendra Bala, (1921) 34 G. L. J. 333 = 66 1 c’ 
691; Garuish v. ^^l^rusholtam, (1909) 33 Bom. 3U ; Bhagivan Das 
V. Ahman Jiin, (1916) 3 O. b. T. 422 = 36 I. C. 732. 

4. Agha Sultan v. Mahabat Khan, (1921) 63 I. C. 395, 
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A purchaser of property subject to a mortgage 
the mortgagee of which allows his right to be lost by 
lapse of time is not debarred from raising the plea 
of limitation-^ 


Where a decree-holder brings properties of the 
judgment-debtor to sale in execution of his decree 
without disclosing the existence of a prior mortgage 
in his own favour, he is estopped from setting up 
the mortgage thereafter as against the auction- 
purchaser. The fact that the mortgagee is a minor 
makes no difference.^ 


An auction-purchaser in execution of a money 
decree derives his title from the judgment-debtor 
and not from the decree-holder. He purchases 
only the interest of the judgment-debtor and not 
any right which the creditor might have to set 
aside or question the validity of any deed which 
had been previously made by the judgment-debtor 

himself.^ 


In Izzat‘ uu'uisso, v. FaTtdhf^ certain villages 
were put up for sale in execution of a decree under 
section 88 of the Transfer of Property Act (IV of 
1882), and it was notified in the proclamation of 
sale that the property was to be sold subject to two 
drior mortgages of 25th May, and 2nd December 
1877. The decree-holder (the predecessor in title 
of defendants) obtained leave’ to bid and became the 
purchaser of eight of the villages. Subsequently, as 


1. Dy. Commissiomr oj Lucknow v. Sukhnanda^i, (19M) 

O. C. 38 = 23 I. C. 418. 

•2. Maung Kyin Pehi v* Mo Pica Me^ (10*21) 64 I- • ' 

SrimatiGirbala Debia v. Sriviati Ba^ii Minakvmari^ (1000) 5 
(' \V N 497 1 Kaituri v. Vtiikalaclu'Uii'ati, (1892) lo M*!- 

3. Xarainrac v. Fathela', (1918) If N. [.. K. 48 = 43 1. C. 905 • 

4. (1909) 31 AH. 583 PiC. 
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the result of suits to enforce them, the two mort- 
gages of 1877 were, by rlecrees of the Privy Council 
and the High Court respectively, declared to be 
invalid. In a suit brought by the vendor against 
the representatives of the auction-purchaser to 
recover the amount due on the two naortgages of 
1877, as ‘'unpaid vendors’ purchase money”; it 
was held (reversing the decision of the High Court) 
that the suit was not maintainable, and it was said 
On the sale of property subject to encumbrances 
the vendor gets the price of his interest, whatever 
it may be, whether the price be settled by private 

bargain, or determined by public competition to- 
gether with an indemnity against the encumbrances 
affecting the land. The contract of indemnity may 
be expressed or implied. If the purchaser covenants 
with the vendor to pay the encumbrances it is still 
nothing more than a contract of indemnity. The 
purchaser takes the property subject to the burden 
attached to it. If the encumbrances turn out to be 
invalid the vendor has nothing to complain of : he 
has got what he bargained for : his indemnity is 
complete. He cannot pick up the burden of which 
the land is relieved and seize it as his own property. 
The notion that after the completion of the purchase 
the purchaser is in some way a trustee for the 
vendor of the amount by which the existence of 
encumbrances or supposed encumbrances has led to 
a diminution of the price, and liable therefore to 
account to the vendor for anything that remains of 
that amount after the encumbrances are satisfied or 
disposed of, is without foundation. After the pur- 
chase is completed the vendor has no claim to 

11-93 
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T\rerger and 
foreclosure. 


Subrogation. 


participate in any benefit which the purchaser may 
derive from his purchase.” ^ 

The purchase at an execution-sale of properties 
subject to encumbrances can legally take assignment 
of the mortgages bonafide in the name of a trustee 
for the purpose of preventing a merger of the mort- 
gagor’s and mortgagee’s interests in the property.® 
A purchaser of the mortgagor’s interests whether 
he is in possession or not, is entitled to notice of 
foreclosure except where any alienation of such 
interest has been prohibited by contract between the 
mortgagor and mortgagee,^ but notice may be 
waived.'* 

When a property is sold for the purpose of 
satisfying a lien or charge, and after sale is made 
and the price is paid, the sale is avoided, the owner 
of the property will not only retain the property, 
but will have its value enhanced by the amount paid 
towards the removal of the lien or charge. It is 
natural equity that the owner ought not keep the 
property with the profit and that the purchaser who 
has lost ought to be subrogated to the rights of the 
holder of the lien or charge.^ Sometimes formerly 
this equity was denied and it was said “ It is only 
in cases when the person paying the debt stands in 

1. Sea also Ttoaddel v. Twcddel^ (1787) 2 Be. C, C. 151 ; 
Butler \\ Butter, (1800) 5 Vis. 534 ; Warinr/ v. Ward, (1802)7 
^'cs. 332. 

2. Kaliprasanna v. Karmini Soonduri, (1879) 4 Cal. 475. 

3. Achnmhit v. Lnllannnd, (ISGO) 11 W. R. 544 ; Bhanoo- 
innrthy v Prcnchand^ (1875) 23 W. R. 95 ; Rameswar v. Mcioar 
Jtirijnt, (1885) 11 Cal. 341 ; Miilraj v. Sobha Ram, (1383) P. R. 31; 
Gaapat Rao v. Ramohand, (1839) 32 C. P. L. R. 90 (waufc of notice 
to 03'icial Receiver), 

4. MUtarj-et v. Mookh Lai, (1876) 25 W. R 139 ; Fatrehv. 
Sain Datta, (1377) P. R. 77. 

5. See Freeman on Void Jcdicial S\lks, 184, 
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the situation of a surety, and is coinpelled to pay in subcogatior. 
order to protect his own interest or in virtue of a 
legal process, that equity substitutes him in place of 
the creditor) as a matter of course without any spe- 
cial agreement. A stranger paying the debt of 
another will not be subrogated to the creditor’s right 
in the absence of an agreement to that effect ; pay- 
ment by such person absolutely extinguishes the 
debt and security,”^ and because he voluntarily 
discharges the debts of another, he is.styled a volun- 
teer." But this theory of ‘ volunteer ’ was given up 
by the same Court, when it perceived the apparent 
inequity : *’ The purchaser at an invalid sheriff’s 

sale is not a volunteer. It is the right of a citizen 
to bid at the sheriff’s sale and it is not for the debtor 
whose debt the purchase money pays to denominate 
him a volunteer or to deny his right to make the 
debt out of the property pledged for its payment. It 
cannot make any difference to the debtor who gets 
the property, provided it goes in the discharge of his 
debt ; that is, where he pledges it to go and there is 

where equity declares it go-”^ 

Apart from this explanation, the right to subro- 
gation in such cases has everywhere been conceded 
by the Courts in America- In HudgUi v. Endgiriy^ 
lands of a decedent were sold by court at the in- 
stance of a creditor and the proceeds applied towards 
debts duo by the estate. Subsequently, the sale was 
adjudged void. In an action for ejectment, the pur- 
chaser pleaded the payment of money and the Court 
of Appeal of Virginia directed a decree declaring the 

1. 1 Leadiog Cases in Equity, 113. 

2. niohmond v. Marston, 15 Ind. 136 ; Chambers v. JontfS, 72 
111. 279. 

3. Bodkin v. JUcrit, 102 lad. 293, 

4. 6 Gratt, 320. 
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purchase^money, so paid on such void sale and the 
interest thereonj after deducting therefrom the rents 
and profits of the land while occupied by the 
purchaser or his grantee (exclusive of improvements 
made by them respectively) to be a charge on the 
land and providing that, unless the same should be 
paid by the plaintiffs in a reasonable time, the land 
he sold for the satisfaction thereof, on terms to be 
prescribed for the purpose. This case is decided 
upon the principles that the purchaser, whose 
money has paid the incuoibrances upon the land, 
has the right to be substituted to the rights of the 
creditor whose debt ho has paid and because equity 
will not permit such creditor or incumbrancer law- 
fully in possession to be disturbed therein until his 
debt or incumbrance is fully satisfied, it will not 
permit such purchasei*, who has paid the incum- 
brance in good faith and is thereby subrogated to the 
rights of the creditor, to be dispossessed until he is 
reimbursed for the moneys so paid by him-^ In 
I alii s Ifiurs V. b'tomiuffs ]Ieir.s,~ a similar view was 
taken and when the purchaser under a void sale 
paid oil prior incuiihorances. the cjurt allowed the 
the defence tnat “ notwithstanding the a[)parent and 
technical payment and extinguishment of such 
mortgage, equity would, under the circumstances, 
treat as still subsisting and unsatisfied, for t!ie pro- 
tection of the purchasers Irom the administrators or 


their grantees and would subrogate such purchasers 
or grantees to all of the rights of the mortgagee, 
treating them as assignees and purchasers of the 
mortgage? fora valuable consideration by them paid-’^ 
This case was decided mainiv on the authority of 


J. Freeman on Void Judicial Sales, 197. 
2. 29 Mo. 152. 
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Bright V. Boyd} On an elaborate examination of subrogatioa. 
the authorities Justice Story held that a purchaser 
was liable to be reimbursed for the value of improve- 
ments made by him before his sale was set aside. 

Recent opinion in America has been in favour 
of recognising and enforcing the claim of purchasers 
at void sales by whose purchase moneys have been 
realised and when realised have been applied in 
payment of liens upon the property purchased or ot 
claims which, though nut secured by any specific 
lien, were enforceable against the assets of the estate 
and for the payment of which the lands in contro- 
versy might have been sold.- In equity, the claims 
thus paid must be regarded as still subsisting and 
the purchaser as being the assignee thereof, and as 
such entitled to. be subrogated to all the rights of 
the original holders of such debts according to their 
respective privities, in the same manner and to the 
same extent that the administrator would have if he 
hid advanced and used his own money in the pay- 
mont of the debts in question.”^ 


Subrogation will arise only in tho^^e cases where 
the party claiining it advanced the money to pay a 
debt, which, in the event of default by the del>t 'm 
he would be bound to pay or when he had some 
interest to protect o^' when he advanced the money 
under an agreement, express or implied, made either 
with the debtor or creditor that he would be subro* 
f^ated to the rights and remedies of the creditor-^ It 

O ^ . T 

is borrowed from the Civil Liaw and is of two kinds, 


1. 4 Story 478. 

•2. FrecLiiaa ou Voiu Judicial Salks, 203. 

3. V. 103 In,d. 579; StuUn v. Brown,, 121 

lud. 370. 

4 . Wilkins v. Oidson, (1901) 113 Georgia 31. 
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Subrogation. ]egal and conventional.^ Legal subrogation took 

place as of right^ and without an agreement as 
such by the creditor and conventional subrogation 
was applied when an agreement was made with the 
person paying the debt that he would be subrogated 
to the rights and remedies of the original creditor. 
These are two distinct classes of cases, where no 
bargain is made when the money is advanced and 
where the money is advanced on the understanding 
that the creditors should be subrogated to the posi- 
tion of the mortgagee^ and it is only in the first 
class of cases that the question of intention to keep 
the mortgage alive arises."* Therefore where a 
person stands in such a relation to the mortgaged 
premises that his interest cannot otherwise be ade- 
quately protected, for instance, as a purchaser who 
extinguishes the encumbrances upon his estate, he 
would be subrogated to the rights and remedies of 
the original creditor.^ 

A mere payment of the decretal money under 
Section 310 A of Civil Procedure Code 1882 by a 
judgment-debtor or a person whose immoveable 
property has been sold cannot jper se invest that 
person with the right of the decree-holder to whom 
that payment is made. But in a mortgage decree 
an auction-purchaser purchases »the rights of the 
mortgagor as they existed on the date of the mort- 
gage and the rights of the decree holder qua the 


1. How’s Studies ix thu Civil Law, 256. 

2. Such as is referred to in Transfer of Property Act (IV of 1882), 
sections 95-7. 

3. See Dinohnndhu v. Jogtnaya^ (1901) 29 Cal. 154 P.C. 

4. Gurdeo v. ChaTidrikaj (1907) 36 Cal. 193. 

5. Shinn y.Budd, (1862) 14 N.J, Eq. 234; Gurdeo v. Chnn^ 
drika, (1907) 36 Cal. 193. 
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property sold, as existing on the date ot tne sale. 
Every defence open to the decree-holder as against 
the judgment-debtor and third parties, qua the pro- 
perty, is also open to the auction-purchaser ; and on 
the principle of equitable subrogation, a person 
interested in the discharge of a prior incumbrance 
within the meaning of Section n I of the Transfer o 
Property Act 1882, is entitled to discharge it and 
becomes thereupon entitled, unless the mortgage is 
extinguished by that payment, to all the remedies 
open to him when he had paid. “ Where a pay- 
ment is made by a tenant for life, the charge cannot 
be regarded as extinguished, but is kept alive for his 
benefit as against the inheritance and this quite 
independently of any expressed intention, it being 
presumed that as it is so manifestly for his benefit 
that the charge should not be^ extinguished, he 
intends that it should not be so.’’" 


Sabrogation. 


“ No merger will be preserved of a charge paid 
off by one person of an estate defeasible under an 
executory devise, for such a person is not within 
the principle which affects tenants in tail, because he 
cannot of his own act make his estate indefeasible. 
Although therefore he is not like the tenant for life 
(because upon a contingent event his estate may 
become indefeasible) yet the same principle is ap- 
plied to him which is applied to a tenant for life, 
and to whom, whether he be a simple tenant for life 
or tenant for life with remainder in fee to himself 
after contingent remainder and whether the estate 
be or be not inalienable, the rule is that by payment 


1. SeaKhevraiv. Lingayya, (1831) 5 Bom. ‘‘2; Seshagiriv. 
Salvador t (1881) 5 Boin. 5 ; Magnnlal v. Sliikhar, (1893) 23 Bom- 

945. 

2. Eacyclopjcdia of Liws of Knglatid, IX. 


144 


THE LAW OF EXECUTION 


Subrogation, of the charge he shall be presumed to be a creditor 

for the amount, because of the scantiness of his 
estate, even though he may have done no act to 
show such an intention ; for it will not be supposed 
that he would discharge a debt on another man’s 
estate.”^ 

Where the purchaser of an equity of redemption 
pays off a prior mortgage, such mortgage is not 
extinguished ; the purchaser acquires an equitable 
right to its benefits which could be used against a 
subsequent mortgagee.* The question, whether a 
mortgagee who has become a purchaser of his security 
or keeps it alive, depends on the express or implied 
intention of the parties ; and when it is manifestly 
for the interest of the person in whom both the 
mortgage and the equity of redemption have united, 
to keep the security alive, an intention, so to keep 
it, will be presumed in the absence of circumstances 
negativing such a presumption.^ So it has been held 

1. Fisber^s Jj\\\ or MoiixoAGr, Gth Kdn , 785. 

2. Gokuldasw liainbiiT, (lSS4)10Cal. 1035 P G.; Sarbadhi 
P^oi V. liaglmnath Prasad, (ISSC) 7 All, 5GS ; Surjiram v. Barlnna- 
dco Persad, (1905) 2 C.L.J. 202. 

3. Gaya Prasad v. SaWc Prasad, (1S31) 3 All. GS2 ; Par 
Prasad V. Idiagwan Dos, (18S2) 4 All. 1 9G ; Muhamviad v, Tckcliand^ 
(1882) 2 A.W.N. 59; horhini Narain v. Kofcsliar Nath, (1380) 2 All. 
S2G ; All Hasan v. Dhirja, (1882) i All. 518 ; Rain Kishen v. Dipa 
Upadhia, (1891) 13 All. 581 ; Shyam Lai v. Pashiruddin, (190G) 28 
All. 778 : GangadJiara v. Sivaraina, (1684) 8 Mad. 24G ; Rupa Bai 
V. Adivitilam, (18S8) 11 ^lad. 3-45 ; Scetharama v. Venkafakrishna, 
(1893) IG iUa'l. 94; Alangaranv. LachmiJiaraiii, (1895) 20 Mad. 
274; Koopmia Sahch y. Chidambaram Chetti, (189G) lOI^fad. 105; 
Va iimikalinga v. Chidav.bara, (1905) 20 Mad. 37 ; Mdicsh Lai v. 
Mohont Pmean Das, (1 883) 9 Cal. 9G1 F.P ; PAiZr?/ v. Shi,jal AU, 
(1901) 20 Cal. 25; Dinebandhv v. Jogviaya (1901) 29 Cal. 154 
r C.; Oifdlar Das\. Rom A^dor Singh, (1904) 8 C.W.N. 090 ; Ram 
hrislata v. Chothv.al, (1S89) 13 Pom. 348; Lanha Ganojl v, 
YishvaiiOth, (1694) 18 Pom. 8C ; Vidchand v. KaUn, (1862) G Bom. 
404 F.B.; Shatiioj'a v. Balopa, (1882) G Bern. 5G1 ; Jamilitnissa v. 
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that the purchaser of an equity of redemption Subrogation, 
who had paid off the first charge might use the 
first mortgage as a shield against mesne incum- 
brances, the payment being made by a person, who 
is under no personal obligation to pay, only to 
protect his own interest,^ and no possession can be 
ordered against him unless the amount paid by him 
is repaid.- That right is not affected by limitation.’’ 

When a purchaser frotu a Hindu widow paid off 
an existing incumbrance and the reversioner 
succeeded in getting the purchase set aside, thu 
Court held him liable to pay the mortgage amount 
and directed possession subject to its payment.'* 

The purchaser of an equity of redemption upon 
paying off prior mortgages is subrogated to the 
rights of the mortgagees paid off, the mortgages 
paid being considered part of the purchaser's title to 
the premises. Such a purchaser is entitled to claim 
interest on the foot of the mortgages discharged ; 

Pita7nbar JDas, (1913) 11 M.L.J. 127 ; liadharain v. Iia!< 2 ram, (1904) 

P. R, 30 , A?narchandra v, Roy Uoloke, (1900) 4 C.W.N. 7G9 ; liavi- 
shan AH v. Kali Mohan, (1907) 4 C.L.J, 79 ; Surjiram v. BarhindeOt 
(1905) 2 C.L.J, 288 : Baijnathv. Mahomed, (1905) 2 C.L.J. 674 ; 

Jagatdhar v, A. M. Brown, (190G) 33 Cal, 1133. See also Krishna 
V. Narayana, (1884) 7 Mad. 127. 

1. Bamu Naikan v. St/66araya, (1872) 7 M.H.C.R. 229 ; Ooknl 
Basy, Ba7nbvx, (1884) 10 Cal. 1035 P.C.; Mata Din v. Kazni 
Busain, (1891) 13 All. 432 F.B.; Sohan Laly, Jot Singh, (1913) 20 
I.C 458 ; Chamaswami y, Padala A7iandu, (1908) 31 Mad. 439. 

Soe 0.1&O Mahomed y. Shetorikra7n, {18^5) 2 LA. 17, Sectara7n v. 

Lachmatt, (1892) 12 C.P.L.R. 70 ; Gur Parshad v, Sati Bindra- 
ban, (1898) 3 O.C, 254 ; Bamnath y. Drahmamoyi, (1905) 2 C.L.J, 

531 : Surjiram v. Barhniadeo^ (1905) 2 C.L.J. 202. 

2. Nilo V. Rama, (1884) 9 Bom. 85 ; ^arayan v. Bapii, (1892) 

17 Bom. 741. 

3. Venhaiaramanareddiy, Bangiah Chetti, (1921) 41 M.L.J. 

399. 

4. Syed V. ShewakX 1870) 14 W.R. 315 ; Moulvie v. Shewdk, 

(1874) 22 W.R, 409 P.C. ; S7jed v. Bajiz, (1872) 17 W.R. 480; 

Bajhubar v, Akhtar, (1908) 5 A.L.J. 3GG 

11-94 
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Subrogation, but he cannot be allowed to retain the profits of the 

property, for it is only his character as mortgagee 
which can support his claim for interest and it is 
only the status of full owner that can Justify the 
enjoyment of profits and he cannot claim simultane- 
ously his right in both capacities.-^ 

Subrogation is by redemption and unless there 
is redemption, subrogation cannot take place* 

Apart altogether from section 95 of the 
Transfer of Property Act, where B, a purchaser of 
certain property under a simple money decree, has 
redeemed the whole mortgaged property, he has a 
charge on the shares of the other mortgagors and 
having obtained a decree for sale of their property 
and having caused that property to be sold, the 
purchaser's claim has priority over that of an 
auction-purchaser at a sale in execution of a simple 
money decree, which sale was subsequent to B*s 
decree though prior to B’s sale.^ 

Where a puisne mortgagee sued for sale with- 
out impleading the prior mortgagee and obtained a 
decree, and in execution, a portion of the properties 
was purchased by A, and subsequently the prior 
mortgagee purchased the mortgaged property from 
the mortgagee in satisfaction of his debt and then filed 
a suit on his mortgage, it was held that the plain- 
tiff’s rights under his purchase were put an end to 
by the purchase of A at court sale either on the 
ground of the priority of the latter sale in point of 
time or by the doctrine of lu 'pendens, and that the 
plaintiff was therefore entitled to rely on his mort- 
gage and enforce his right of sale thereunder ; as a 
matter of equity, the plaintiff should first be directed 

1, Satnarain v. Chatodhuri, (1911) 11 C.L.J. 500. 
a. Mahcsh Duit Pandey v. Tulscc Ram, (190G) A.W.N. 178. 
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to proceed against the properties other than those Subrogation, 
included in the prior sale to A.^ 

In Venkat Reddy v. Kunjappa Goundan,^ 
the 6th defendant, a mortgagee of certain pro- 
perties from the 1st defendant and the father of 
defendants 2 and 3, sued upon his mortgage and 
obtained a decree for sale In execution of that 
decree all the mortgaged properties were sold and 
purchased by the plaintiff, being sufficient to dis- 
charge the mortgage debt. The 4th defendant was 
an auction-purchaser of one half of the mortgaged 
properties at a sale held, subsequent to the mort- 
gage (in favour of the 5th defendant) but prior to 
the sale at which plaintiff became purchaser} in 
execution of a money decree obtained against the 
father of defendants 2 and 3. He (4th defendant) 

' was not made a party to the suit by the 5th defend- 
ant, (though the latter had notice of his (4th 
defendant’s) rights. In a suit brought by the 
plaintiff against defendants 1 to 5 for the recovery 
from the 4th defendant of the mortgage debt and 
interest from the date of the mortgage up to the 
date of the plaintiff’s sale together with future 
interest and for a sale of the properties in his 
possession in default of payment, it was held that 
the plaintiff, as the assignee in law of the original 
mortgagee’s rights by virtue of his purchase in 
court sale, was entitled to institute a second suit for 
sale on the mortgage as against persons who were 
not parties -to the prior suit, that the only right of 
the 4th defendant was to redeem the mortgage, 
that the amount payable by him as a condition of 

1, Enturi Qnravayya v. 2>lupptdancyii Buiohayyay (1912) 16 
I.O. 779. 

2. (1924) 47 Mad. 551. 
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Subrogation, redemption was the amount of the decree in execu- 
tion of which the property was purchased by the 
plaintiff, and that the plaintiff was not entitled to 
future interest as he had been in possession of one 
half of the properties purchased by him and the 
whole difficulty arose out of the default to make the 
4th defendant a party to the original mortgage suit. 
The effect of the omission in 0. 34 B. 5 of the 
present C. P. Code, of the words and thereupon *' 
(on an order absolute being passed) “ the defend- 
ant’s rights to redeem and the security shall both 
be extinguished ’* is that the mortgage is kept alive 
for all purposes as regards persons having an 
interest but not made parties to the mortgage suit. 

The person who makes the payment cannot 
by simply paying the interest as it accrues or 
paying or discharging a portion of the interest 
which has already accrued, claim a right of subrog- 

4 

ation. He must pay the entire amount due to an 
encumbrancer senior to his own and the demand of 
the latter must be entirely satisfied, so that he shall 
be relieved from all further trouble, risk and 
expensed 

In Ve nkataraitiana reddi v- Ranyiah ChettiJ^ a 
prior mortgagee sued on his mortgage and obtain- 
ed a decree for sale without being aware of, and 
therefore without impleading the puisne inoi(gagee 
as a party to the suit. In execution of the decree 
an item of the mortgaged property was sold and 
with the purchase money, a portion of the decree 
amount was paid off. The purchaser at the exccu- 

1. Uarris on Scbroqation, s. 29; Ourdeo v. Ck'iiiiri/cih, 
(1903) 36 Cal. 193. 

2. (1921) 41 M. L. J. 399. 
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fcion sale in his tarn mortgaged that item to the Subrogation, 
defendant to secure moneys already borrowed by 
him for the purpose of depositing the purchase 
money at the Court sale. The defendant obtained 
a decree on his own mortgage, executed it and pur- 
chased the rights of his own mortgagor in the item 
mortgaged to him. Subsequently in a suit by the 
puisne mortgagee to enforce his mortgage the defen- 
dant pleaded that he was entitled to a piror charge 
on the item sold in execution of the decree on the 
first mortgage to the extent to which that decree 
was satisfied. It was held (1) that the purchaser at 
the execution sale having released the item pur- 
chased by him from all liability under the decree on 
the prior mortgage was entitled to a piror charge 
on that item in respect of the moneys paid by him 
towards the decree on the prior mortgage ; (2) that 
notwithstanding the fact that the prior mortgagee 
had a decree on his mortgage and sold the property 
in execution thereof, it was open to the purchaser 
to hold his right to the prior charge as a shield 
against the puisne mortgage in the suit by the latter 
to enforce his mortgage ; (3) that the right of the 
defendant to hold the prior charge as a shield was 
not affected by limitation ; (4) that the purchaser 
had not a general right of subrogation by reason of 
the fact that he had paid off a portion of the decree 
on the prior mortgagee; but (5) that the defendant 
being a mortgagee from the purchaser was entitled 
to avail himself of all the rights which his own 
mortgagor had in that particular item of the mort- 
gaged property which was freed from all liability by 

yjutkcimmal v. Rasu Pillai, (1917) il Mad. 613 ; see 
Chagan Lai v. Muh'immdd Hussain Kha>it (1019) 41 'All. 4&5 ; 

Matru L 2 IV. Durga Kunw^r, (1920) 4*2 All. 364. . 
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Subrogation, the purchaser including the right of priority as 

aforesaid.^ 

In granting relief by subrogation the principle 

to be observed is that whoever seeks equity must 

come with clean hands. Whenever therefore the 

* 

relief was afforded in equity, the courts have pro- 
ceeded on the express ground that the purchaser had 
acted in good faith and in ignorance of the irregul- 
aiity of his title was impaired. If therefore a pur- 
chaser is guilty of I'cand, on account of which his 
purchase is adjudged void, he cannot " reclaim his 
purchase money and he forfeits it to those whom he 
sought to defraud, for they may retain the money 
and recover the estate But that good faith 
means no more that an honest belief in the rectitude 
of his purchase- ‘‘ It is true ”, says Freeman 
that in many of the decisions,^ affirming the right 
to subrogation the purchaser in whose favour it was 
affirmed was spoken of as having acted in good 
faith and sometimes as being ignorant of the defect 
on account of which his title was found to be in- 
valid- When there is actual fraud on the part of 
the purchaser he may doubtless be denied relief, as 
already suggested, on the ground that he does not 
come to equity with clean hands, but if, as some of 
the decisions indicate, the right to subrogation 
depends on the ignorance of the purchaser, then 
there is introduced in such cases a new and strange 
issue involving the mental capacity or the oppor- 

1. Banu77ianthayi/a v, Mccnatchi Naidu^ (1911) 35 Mad. 183 ; 
Disnath Karunani v. Devi Dass, (1915) 29 I, C. 511. 

2. Me Cuskcy v. Graf, 23 St. 321 ; Elani v. Donald, 58 Tex. 

316. 

3. See Valievs Tlcirs v. Fleming's Heirs, 29 Mo. 152 ; Blodgett 
V . Hitt, 29 Wis. }8'2 ; Hudgin y, Hudgin, 6 Gesktt. 320; Bright y. 
Boyd, 1 Story 478. 


A aCTiO N- r URCHA SER 


751 


tunities for inforraation possessed by the purchaser. 
The whole doctrine may be rendered practically 
inoperative on the ground that each person is 
chargeable with knowledge of the law and notice of 
the proceedings under which he claims title and 
therefore may be deprived relief on the ground that 
he was actually or constructively informed both of 
the law and the facts and hence not entitled to the 
interposition of equity*’-^ In many of the cases 
that have come before courts facts rendering the 
sale void might have been discovered by an atten- 
tive examination of the proceedings in the sale and 
of course there is no denying the existence of the 
general presumption that everyone knows the law. 
Subrogation, says Freeman, cannot be denied to 
a purchaser on the ground of his familiarity, actual 
or presumed, with either the facts or the law, unless 
it further appears that his action has been induced 
by fraud or apparent intention to recklessly dis- 
regard or subvert the rights of others.^ 

In Mississipi, a fraudulent purchaser may 
assert the same equities as one who has acted in 
good faith and is entitled to subrogation.^ 

In Syamalarayudu v. Suhharayudu,^ A having 
mortgaged land to 33 agreed to sell it to G and 
then to D, in whose favour he executed a con- 
veyance bearing a date prior to the contract with 
C. C sued A and B to have the conveyance set aside 
and got a decree for specific performance. While 
the suit was pending, D paid off B and he sued A 
and C to recover the money when his title on the 

1. Seo Grant v. Loyd, 112 S. &; M. 191. 

2. Void Judicial Sales, Ss. 207-209. 

3. Grant v- Llotjd, 12 S. & M. 191. 

4. (1897) 21 Mad. 143. See also Parvati v. V enkataramaf 
(1925) Mad. 80. 
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conveyance failed. It was held that the plaintiff 
occupied the position of the mortgagee whom he 
had paid off and that the sum constituted a charge 
on the land. It was said The ground given in the 
courts for refusing to allow the plaintiff's payment 
to be a charge on the property was that the pay- 
ment was not hona fide and that it was not hona fide 
because it was made during the pendency of the 


suit between the plaintiff and the 2nd defendant 
about the sale. We fail to see in this circumstance 
anything to affect the validity of the payment which 
was no doubt made by the plaintiff for the purpose 
of strengthening his own claim. The plaintiff’s 
illegal act in antedating his sale deed also for the 
purpose of supporting his title does not vitiate the 
payment subsequently made and which in itself was 
legal. There was therefore no want of hona fides 
and entirely no fraud.” 


Where the decree or order under which execu- 
tion took place and sale was held is set aside by the 
same Court or on appeal, the sale cannot stand if 
the purchaser is a party to the suit, but if the pur- 
chaser is a stranger his purchase is unaffected by 
such reversal.^ 


” The protection which the law extends to pur- 
chasers at execution and judicial sales, whereby they 
are shielded from secret frauds and irregularities, 
rests upon public policy. This public policy de- 
mands that there should be such confidence in the 
proceedings of the courts and of their officers, that 
persons acting in good faith shall not be afraid to 
invest their capital in the purchase of property ex- 


1, See page 671 supra; Ramachandra v. LaksJman, (1926) 
Nag. 298=92 I.C. 803. 
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posed to the hazard of sacrifice at compulsory sales, Reversal of 
when the proceedings have the appearance of 
regularity. But public policy never requires that 
any man shall be secured the fruits of his own fraud, 
nor even the fruits of a fraud perpetrated by others, 
and brought within his knowledge at the time he 
made his investment. On the contrary, a sound 
public policy requires that every species of fraud 
shall be discouraged and punished. When, by any 
fraudulent contrivance, the purchaser at an execu- 
tion sale has obtained an unconscionable advantage, 
equity will, beyond question, compel him to relin- 
quish it. And perhaps the aid of equity need not be 
invoked. For the reported cases generally agree 
in affirming that a title acquired by execution sale, 
through the aid of false representations, or of any 
trick, device, imposture, or other fraud on the 
defendant in execution, is, while held by the guilty 
purchaser, utterly worthless and void. And in order 
to be purged of the vices by which it was infected 
by the misconduct of the original purchaser? it is 
essential that the title should be transferred in good 
faith, and upon a valuable consideration, to some 
person who is. both guiltless and ignorant of those 
vices j for a purchaser with notice has no higher 
equity, and will receive no further protection, that 
a participant in the fraud. If, on the other hand, 
there were fraudulent devices or tricks resorted to 
of which the purchaser had no notice, they cannot 
operate to impair his title. Having a perfect title, 
he may transfer a like title to any one else. Hence, 
it cannot be destroyed in the hands of his vendee by 
showing that the latter had notice of or even con- 
curred in such tricks or devices.’’^ 

1. Freeman on Executions, III' 1061. 

11—95 
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“ Upon the reversal of a judgment after a sale 
has been made under execution to a stranger to the 
suit, the defendant must seek redress from the 
plaintiff. This redress was formerly obtained by a 
scire faciasquare restitutionem non- This is still 
the remedy in some states in cases where the record 
does not show that the money realized from the sale 
has been paid to the plaintiff. Where the plaintiff 
has received the proceeds of the sale, the defendant 
may recover in an action for money had and re- 
ceived. If, however, the money, after being paid 
to plaintiff, is by him paid to a third person, it 
cannot be recovered from such person, though he 
was one of the plaintiff’s attorneys. The right to 
recover of the plaintiff is perfect upon the reversal 
of the judgment. It then becomes his duty to res- 
tore everything of value taken under such judg- 
ment, without waiting for any demand on him 
therefor. Hence, in an action for the continued 
holding of the property, no demand need he alleged 
or proved. A question of importance in connection 
with this subject is, whether the plaintiff must 
account to the defendant for the real value of the 
property sold, or for the sum which it brought at 
the sale. In California, it has been assumed that 
an action may be sustained to recover the damages 
suffered from the sale. In other states, the plain- 
tiff' may exonerate himself by paying iho amount for 
which the property sold, with interest from the date 
of the sale. In two of the cases cited as sustaining 
a recovery for the actual damages suffered by the 
sale, it had been made to the plaintiff, and the 
defendant, instead of seeking to recover the pro- 
perty, had elected to maintain au action for the 
damages accruing to him from the sale, and it may 
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be that the measure of damages differs in actions 
of this character from those in which it appears 
that the property has been sold to a stranger to the 
suit, for, as when the property has been sold to the 
plaintiff, the defendant, after reversal, may sue for 
and recover it in specie, there seems to he no special 
hardship in permitting him to recover the damages 
resulting from the sale, if he elects to affirm it, be- 
cause these damages must ordinarily be the value 
of the property, with, perhaps, interest added, from 
the date of the sale.^ 

‘‘ The judgment may be reversed in part only, 
as where the amount of a mortgage foreclosure is 
reduced upon appeal. In such case it has been 
held that, because all ground for the sale was not 
destroyed, it would be permitted to stand, although 
the plaintiff was the purchaser, unless “ it should be 
shown that there was some unfairness in the sale, 
or that the property would, on a resale, bring a 
larger amount than the bid at the first sale.” Pro- 
bably the mere showing that the property would 
bring a greater sum on a resale does not entitle the 
appellant to the vacating of the sale, and his sole 
remedy is to maintain an action for any sum collect- 
ed by the respondents in excess of that found due 
by the appellate court* Where a judgment directs 
a sale of specific property, and is on appeal reversed 
as to such direction, but the right cf a respondent 
to a money judgment is sustained, it has been held 
that his title is destroyed by the reversal. 

”Can a plaintiff purchasing at a sale under his 
own judgment, and, therefore, subject to the loss of 
his title by its reversal, transfer to another a title 
free from this hazard? There ace, indeed, several 


Reversal oi 
decree. 


1, Fraeraan od Execctions, HI. 197G. 
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decisions apparently putting one purchasing from 
the plaintiff under such circumstances, especially 
before an appeal has been taken or a writ of error 
sued out, on the same tooting as if he had himself 
been the purchaser at the original sale, but surely 
all persons are chargeable with notice of the law, 
and, hence, of the times within which appeals may 
be perfected or writs of error prosecuted, and that 
the title held by the plaintiff is subject to destruc- 
tion by the reversal of the judgment upon which it 
rests. Public policy does not require that third 
persons shall purchase his title, or, if they do so, 
that they shall acquire it free from the risks upon 
which he held it, and we believe the better opinion 
is, that any purchaser from the plaintiff necessarily 
receives the title subject to the conditions under 
which it was held by him.^ 

The right of a purchaser under a void judicial 
sale for value of improvements effected by him to 
the property during the period of his possession has 
been considered and allowed. 

In the case of a private sale the Transfer of 
Property Act enacts when the transferee of im- 
moveable property makes any improvement on the 
property, believing in good faith that he is absolutely 
entitled thereto, and he is subsequently evicted 
therefrom by any person having a better title, the 
transferee has a right to require the person causing 
the eviction either to have the value of the improve- 
ment estimated and paid or secured to the trans- 
feree, or to sell his interest in the property to the 
transferee at the then market-value thereof, irres- 
pective of the value of such improvement. The 
amount to be paid or secured in respect of such 


1. Freeman on Executions, III. 1983. 
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improvement shall be the estimated value thereof improve- 
at the time of eviction-”-^ The principle embodied 
in this rule, obviously based on the grounds of 
justice and equity, is “ that no man should be 
allowed to enrich himself unjustly at the expense 
of another and that consequently when the defen* 
dant has made the improvements in good faith as a 
bona fide occupant of the land and on the belief 
that the land is his own, the plaintiff who obtains 
the benefit of the expenditure which has increased 
the value of the property ought to reimburse the 
defendant for the expenditure so made”^ or stated 
otherwise, “A bonafide purchaser for a valuable con- 
sideration, without notice of any defect in his title, 
who makes improvements and no alienations upon 
the estate has a lien or charge thereupon for the 
increased value which is thereby given to the estate 
beyond its value without them and a court of equity 
will enforce the lien or change against the true 
owner, who recovers the estate in a suit at law 
against the purchaser.”^ 

This rule of equity that he who seeks equity 
must do equity is embodied in the Specific Belief 
Act, which provides that ** On adjudicating the can- 
cellation of an instrument, the court may require 
the party to whom such relief is granted to make 
any compensation to the other which justice may 
require ; and * Bescissioti of a contract in writing 
cannot be adjudged for mere mistake, unless the 
party against whom it is adjudged can be returned 
to substantially the same position as if the contract 

1. Act IV of 1882, S. 61. 

2. Per Story J. io. Bright v. Boyd, (1841-43) 1 Story, 478; 

Freeman on Void JumciAr^ Sales, 201 ; American Encyclopedia of 
Law and Procedure, XXIV. 70. 

3. Act I of 1877, S. 41. 
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has not been made;”^ and “on adjudging the rescis' 
sion of a contract, the court may require the party 
to whom such relief is granted to make any com- 
pensation to the other which justice may require.**^ 

In ^lusadee v. Meerja^ the Privy Council said 
that when a deed was good at law but void in 
equity, there might have been an account of the 
profits and of those sums that had been laid out in 
improvements. Their Lordships referred to and 
distinguished the case of Hamblyn v. where a 

voluntary deed was executed for the purpose of 
defeating a sequestration, and Lord Hardwick set 
aside that deed, and made an allowance to the parties 
for what had been expended, both in the paj^mant of 
interest on the mortgage and for taxes and repairs. 

In E* C, Morgan v. Moulvie Abdul Hye,^ the 
purchaser at a court sale took possession of the 
property from a receiver, under order of court, even 
before confirmation and laid out money for the 
benefit of the estate and when the sale was subse- 
quently reversed, the court said It is beyond 
question that the purchaser bona fide took possession 
of the property and from time to time laid out 
money thereon, because he thought that otherwise 
from its peculiar nature it would become worse 
than valueless. The property was at the time when 
he took possession in the hands of a court manager 
appointed under S. 299 of the C. P. Code of 1859) 
who delivered it to him apparently under the direc- 

1. Ibid. S. 3G. 

3. Ibid, S. 36. See also the Indian Contract Act {IX of 1872), 
Ss. G4-65. 

3. (1854) G M. I. A. 27 (51). 

4. 3 Swan 301 note. 

5. (1876) 23 W. R‘ 393. 
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tions of the court. If he or the manager has 
not spent money in carrying on the indigo 
concern very quickly and from the date of 
the sale, the opportunity of the season would 
have been lost, and the property very greatly deterio- 
rated ; and if he had not paid the rents of the 
leasehold parts of the property, when, and as they 
became due, the lease might have been forfeited. 
We think therefore on the whole that the taking 
possession and the outlay was so far justifiable on 
the part of the purchaser that he is entitled to have 
it made a condition of setting aside the sale, that he 
be repaid so much of the outlay as he can show was 
beneficial to the estate. On the other hand* he must 
account for the rents and profits which have come 
to his hands during the time he has been in posses- 
sion. The Civil Procedure Code does not anywhere 
in express terms authorise the court, when setting 
aside a sale under Section 256 (now 0. 21, r. 90) 
to impose conditions such as these, but we think, 
that, if this power to set aside a sale extends to a 
ca se when the purchaser has been let into possession 
before the sale is confirmed (and there seems no 
doubt that it does so) then authority to this effect 
must be implied ; otherwise the setting aside of the 
sale, would in many cases work a greater injustice 
than it remedies.’* Their Lordships made it a 
condition that repayment of the purchase money, 
interest and the money so laid out was to be a condi- 
tion precedent to setting aside the sale- 


Improve 

meats. 


In Moitheen v. Apsa the plaintiff was 

the purchaser at a court-sale, in execution of a 
mortgage decree, of a house and the sale was set 
aside on the ground that a minor defendant in the 


* 


1. (1911) 36 Mad. 191. 


Improve- 

ments. 


^60 , TEE LAW OF EXECUTION 


mortgage suit was not properly represented in the 
sale-proceedings. The property was redelivered in 
restitution and the plaintiff claimed therefore on 
eviction the value of improvements made by him in 
the interval. Their Lordships referred to the opi" 
njon of the Judicial Committee^ on the fate of 
purchases made under decrees, subsequently reversed, 
on the distinction between purchases made by the 
decree-holders who purchased under their own 
decrees and those made by ho7ia fide purchasers who 
were no parties to the decree and said that possibly 
the Judicial Committee meant no more than tha^l 
purchasers who were no parties to the decree were 
ho7ia fide purchasers as opposed to those who were 
parties to the decree. They concluded that to entitle 
a purchaser to cost of improvements, he need show 
no more good faith, than an honest belief in the 
validity of his title." 

I 

If, as their Lordships hold, the principle is 
that no man ought to have the benefit of expendi- 
ture without an obligation to reimburse the losing 
party and that for such a relief no good faith is 
needed beyond a sincere belief in the validity of his 
title, there is no reason why such a relief should be 
refused to a decree-holder, who might himself 
happen to the unlucky purchaser, subsequently 
evicted. It is not impossible to imagine cases where 
sales may be adjudged void or set aside on reversal 
of decrees, without an imputation of dishonesty on 
the part of the decree-holder in the conduct of the 
proceedings leading to the sale in execution. A sale 


1. Zaiiivlabdin v. Mvhavimad Asghar, (1888) 10 All. 166 F.C. 
2. See also Narayana v. Sankaranarayana, (1911) 24 I.C. 
9i0 ; Shahabitddin v. Vohidbux, (1920) 56 1.0. 492 ; Naraijany- 
Be/mri/a/,,(l926) 89 I.C, 18. 
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mav for instance, be quashed for want of territorial improve- 

^ . • j £ inents. 

jurisdiction, or owing to the setting aside ot au 
exparte decree. Either, as their Tjordships observed, 
good faith is out of consideration in the matter or 
the only good faith meant is a belief in the validity 
of the title ; there is no reason why a decree-holder 
should be denied the same privilege, if he happens 
himself to be the purchaser, which under the sarao. 
if not worse conditions, a purchaser, if a strangei, 

would be granted. 


But in Velusamy v. Bo7)imachi,^ their Lordships 
denied the concession and said we cannot accept 
the contention that a party to the litigation is 
entitled to receive compensatiom for the improve- 
ments made by him pendente Hte with the full 
knowledge of the risk he runs in doing so. It 
cannot be held that he made the improvements hona 
fide w'hen he was bound to be fully aware that the 
decree that he had obtained might be reversed on 
appeal. The rule laid down in Moitheen v. Apsa 
with regard to an auction-purchaser who is 
not a party to the suit being entitled to compen- 
sation for improvements made by him when he is 
subsequently ousted from possession on account of 
the sale being set aside is not applicable to a party 
to a litigation concerning immoveable property 
making improvements during the progress of the 
contest between the parties.’’ 


In Budhi Lai v. The Administrator-General of 
Madras,^ in a suit by the first mortgagee to which 
the second mortgagee was not made a party, the 
property was sold and in a subsequent suit of the 

1. (1913) 25 M.L.J. 324 = 21 l.C. 219 

2. (1914) 3G Mad. 194 

3. (1922) 44 All. 418. 
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second mortgagee impleading the earlier mortgagee 
and auction-purchaser, the latter claimed the value 
of improvements made by him. In directing 
redemption, the Court refused to allow compensation 
for improvements. 


Improvements^ will include all ameliorations 
making valuable additions and alterations 
which increase the value of the property or 
enchance its excellence. The value of the im- 
provements should not be calculated upon their 
capitalised value or upon the basis of the return 
they are likely to fetch, but upon their fair 
market value at the time of the surrender. It must 
be estimated, that is calculated upon some intel- 
ligible basis, taking into consideration the actual 
cost as well as the trouble and labour expended.^ The 
value of crops on the field may count in estimating 
the value.^ Spending small sums of money every year 
on in the usual manuring and levelling of the lands 
etc., does not entitle a person to recover the same as 
the value of improvements.^ 

Under the Transfer of Property Act (IV of 
1882), Section 52, “ During the active prosecution 
in any Court having authority in British India, or 
established beyond the limits of British India by the 
Governor-General in Council, of a contentious suit 


1. For definition of improvements, see Act XIX of 1883, Act 
VIII of 1885, Act XVI of 1887, Act XI of 1893, Mad. Act I of 
1900, Mad. Act I of 1908, and U.P. Act II of 1901. 

2. In re Munjiy (1891) 15 Bom. 279; Secretary of State 
V. Charlesworth , (1902) 26 Bom I. P, C. ; Fink v. Secretary of 
Staie^ (1907) 34 Cal. 599; Kidarnath v. MaUirmaly (1913) 40 Cal. 
555 P.C. 

3. Deo Dat V . Bam Autar , 1816 8 All. 502. 

4. Siidahi 'Muthu Mooyan v. Sankaranarayana, (1914) 1 
L.W. 379=24 I.C. 874 
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or proceeding in which any right to immoveable Lis pendens, 
property is directly and specifically in question, the 
property cannot be transferred or otherwise dealt 
with by any party to the suit or proceeding, so as to 
affect the rights of any other party thereto under the 
authority of the Court and on such terms as it may 
impose. “ Reading this section along with section 2 
(d) it would appear to be evident that prima facie 
the section does not extend to a transfer by opera- 
tion of law or by or in execution of a decree or 
order of a court of competent jurisdiction. On the 
other hand if the doctrine applied to involuntary 
transfers, there can be no doubt but that an easy 
means would be within a pa.rty*s power to circum- 
vent the rule as by suffering to pass a consent or 
collusive decree and thus affect the desired transfer 
circuitously what he could not be permitted to do 
directly.*’ ^ 

It was for some time thought that the doctrine of 
lis pendens did not extend to sales or deeds by Court 
but it is now settled law that involuntary transfers 
are not an exception to the rule and a purchase at a 
court sale will be affected by the disability equally.^ 

1. Gout’s Transfer of Property, Vol. I. 622 

2. See Naffar v. Ramlal, (1871) 15 W.R. 308; Tarakchandra 
V. Baikantnaih, (1881) 7 Cal. 107; Chu^idcr Nath v. Nilakant, (1882) 

8 Cal. 690 ; Lain v. Kashibai, (1886) 10 Bora. 400 (405); AH Shah v. 

Hussain Bakhsh, (1878) 1 All. 588 ; Anand Moyi v. Dhirendra, 

(1871) 14 M.I.A. 101. 

3. liobindy. Wise (1875) 23 W.R. 329 ; MotUal v. Karabtildin, 

(1896) 25 Cal. 179 P.C. = 24 I. A. 170 ; Bar Shankar v. Sheo Gobiful, 

(1899) 26 Cal. 966 ; Kadir Mohidean v. Muthukrishna, (1902) 26 
Slafl. 230 (a sale for arrears of income-tax) . For compromise decrees 
see Anmamatai v, Malayandi, (1906)'29 Mad. 426. P.C,; and Moti 
Lai V. Preo Lai, (1908) 13 C.W.N. 226 = 9 C.L.J. 96; Raghubar v. 

Ghasite, (1910) 13 O.C. 98 = 13 C. 750; Jlmnav. Tara Cha^vd, (1918) 

6 I.C. 168; Sohan Lai v. Jot Singh, (1913) 16 O.C. 145=20 l.C. 450; 

Maharaja Bahadur Singh v. Sardar Ndrayan Singh, (1915) 19 
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Where a mortgage decree obtained against a Hindu 
widow is being ' challenged in a suit by the rever- 
sioners, the purchaser at the sale during the pen- 
dency of the suit is aSected by lis pendens.^ 
Where the defendants in a suit for possession of 
property and profits had purchased the property in 
execution of a money decree obtained subsequently 
to the plaintiff’s mortgage decree, though prior to 
the plaintiff’s purchase of the same property in 
execution of his own decree, the defendants were 
purchasers pendente Ute and were hound by the 
proceedings in the suit on the mortgage bond.^ 
Similarly a person who had, during the pendency of 
the mortgagee’s suit for sale, purchased the mortgaged 
property in execution of a simple money decree, is 
bound by the proceedings and the decree in the suit.^ 
In the case of a mortgage suit the lis continues after 
the decree nisi and the doctrine is applicable to all 
proceedings to realise a mortgage after a decree for * 


C.W.N. 152 = 28 l.C. 898; Ram Doyal v. Tcviu^ (1911) 15 

C.L.J. 137 = 11 l.C. 464; Vedaohari v, Narasimha, (1924) 45 
M.L.J. 825; Jogeshwarv, Moti, (1922) 6G l.C. 631; SaXgvr v. 
Namikumar, (1917) 4 O.L J. 135 = 40 l.C. 1^6; Kuni Beliari v. Rani 
Sakai, (1915) 2 327 = 38 T.C. 213 ; Mathura Prasad v. Dasai 

Sahn, (1922) 1 Pat. 287 ; Ramdalari v. Upcadran lih, (1925) 4 Pat. 


31 ; Rhaskar v. Shaaker, (1924) Bom. 467 = 80 l.C. 453 ; Basatoan 
V. ^atha, (1925) Ouflh 30=82 l.C. 747; not if obtaiued by fwodaud 
iollnsion; V. Tryloky i Saran, (1913* 17 C. .V.N. 413 = 18 

I.C. 177. 


1. Basuivan v. Natha, (1925) Oudh. 30- 32 l.C. 7-17, 

2. Jharoo Y. R(ii Ghun.lcr , (1885) 12 Cal, 299 ; Raj Kishcn v. 
Kalha Madhub, (1874) 21 W.R. 349. 

3. Tiiioodhan v. Trilokya, (1913) 17 C.W.N. 413=18 l.C. 1/7; 
Radhamadhub v. Manohurt (1888) 15 Cal. 756 P.C. = 15 I. A. 97 , 
Bhawani Koer v. Mathfira Prasait (1907) 7 C.L.J. i ; soU a lease, 
Kakur V. Oaya, (1898) 20 All. 319 ; ^arain Paid v. Abdul Majid, 
(1901) 15 O.P.L.R. 6 ; Radhika v. Radhamaai, (iSSl) 7 Mad. 319; 
Panmistsa Subbaraju v. Veegisiaa Seetaratnaraiu, (1915) 17 M.L.T. 
67 = 28 l.C. 232; Madan v. Raj Kishori, (1912) 17 C.L.J. 384 = 17 l.C- 
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sale;^ because the protection given to the plaintiff Lis pendens, 
under section 52 of the Transfer of Property Act 
extends up to the 6nal satisfaction of the conditional 
decree, since it might otherwise be rendered nugatory 
by the judgment-debtor’s dealing with the mortgaged 
property during the period of grace allowed him by 
the decree during which time the decree-holder 
cannot apply for a decree absolute. 

Where in a suit on a mortgage a preliminary 
decree was passed and before the final decree the 
mortgaged property was sold in execution of a 
money decree against the judgment-debtor the pur- 
chase is of no avail against the purchaser of the 
property subsequently in execution of the final 
decree for sale on the mortgage.' 

The proceedings before an appellate court are 
but a continuation of those before the first court, 
notwithstanding that the decree of the first court 
might have been in favour of the auction-purchaser s 
predecessor in title, ^ and the rule would apply even 
though no appeal was actually pending at the time 

when the purchase was made* 

When suits were brought for the purpose of re- 

l71f/iivfiv. iVa7nan,(i:i^) ^39; Sa7nal v. Babaii 

(1904) 28 Bom. 3G1; Stirjirain v. />(Xi /tamdeo, (1905) 2 C.Ij.J. 485= 
lie 213* Pof'sotam v. Chada Lai, (1906) 29 All. 76 (foreclosure) ; 

Lokenathv. Achuta7iand^, (1900) 2 I.C. 85; Shivall v, Shamber, 

(1905) 29 Bom. 435 F.B.; Ka?ihiUinah v. Amed, (1891) 14 Mad. 491 

Man Shigh v. Ainantaka, (1915) 26 I.C. 879, 

2 Qudratulla v. Mt. Ouhjattdi, (1925) Oadh 496 = 89 I.C. 570; 

Premsukiidas v. Pir Kkan, (1926) 8 Nag. 21 ; Laohiram v. Bholu, 

(1925) Nag. 132 = 82 I.C. 452. 

3. Diraj v. Dina^iath, (1909) 6 N.L.R. 140. as to tho 

applicability of tho doctrine between the docroc nisi and the date of 

institution of proceedings to bring the property to sale. 

4 Gobiivd ChuncU'r v. Guru Churn, (1887) 15 Cal. 94 ; Hakim 
Sinjhw. Charandas, (1904) P.LR. 19F.B. ; Sukhadeo v. Jwmtwi, 

(1901) 23 All. 60. 
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covering moneys due on mortgage bonds by sale of 
the mortgaged properties, no question as to the 
right to the properties having been involved, and 
the defendants not appearing, exparte decrees were 
passed against themj it was held that the suits were 
not contentious and the doctrine did not apply. ^ 

The law of Us •pendens was copied here from 
England and until 1839 the law in both the countries 
was the same. In that year, the English statute 2 
and 3 Vic. C. 11 relieved purchasers of property 
with notice of the pending litigation and the amend- 
ing btatute 23 and 24 Vic. C. 115 (section 2) provid- 
ed for registration and these registers are open to 
search by intending purchasers. In India, there is 
no such provision for registration and the application 
of the doctrine is absolute.^ 

An auction-purchaser at a sale in execution of 
a decree is not a “ subsequent transferee within 
the meaning of section 53 of the T. P. Act entitled 
to impeach a previous transfer.® 

Where the mortgagors who had no title to the 
property at the time of the mortgage subsequently 
acquired title thereto by purchases and, on reference 
to arbitration by the mortgagors and the mortgagee, 
an award was passed empowering the latter to sell 
the property in satisfaction of his debt, and after the 
presentation of the award in Court, a holder of a 
decree for money against the mortgagors attached 

1. Dinonathw. ShamaBibi, (1900) 28Cal. 33. See al?o iTis/iory 
Mohun Vellhainmadi (1891) 18 Cal. 188 and Chandra Koomar v. 
Gopu Kristo, (187-3) 20 W.R. 204; llumade v . Secretary of StatCt 
(1908) 31 Mad. 269. 

2. Upendro Chandra v. Mohi Lai, (1901) 31 Cal. 745. But see 
Krishnappa v. Shxvappa, (1907) 31 Bom. 393. 

3. Awadhut V. Punjaji, (1919) 53 I, C. 208; Vasvdevy. Janar^ 
dhan, (1916) 39 Bom. 507. 
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the property and brought it to sale ; in a suit by the 
mortgagee against the auction-purchaser it was held 
that the defendant, the purchaser under the money- 
decree, could not defeat the plaintiff’s right as mort- 
gagee to sell the property in satisfaction of his debt. 
The presentation in Court of the award obtained 
by the plaintiff was equivalent to the presentation 
of a plaint for the specific performance of the con- 
tract of mortgage ; and the proceedings consequent 
thereon constituted a Us pendens during which a 
mere money-decree-holder could not, by any procee- 
dings which he might take, defeat the object of the 
plaintiff’s application in Court to file the award. ^ 

The question whether the auction-purchaser is 
a representative of a party to the suit within the 
meaning of section 47 C.P. Code has already been 
discussed.^ In Nagpur it is held that he is not a 
representative of the judgment-debtor and as such 
cannot apply to set aside a sale® and that he is a 
representative of the decree-holder*^ Ha is not a 
party to the suit within the meaning of that section.^ 

Under section 06, C. P. Code, 1908, 

“(1) No suit shall be maintained against any 
person claiming title under a purchase certified 
by the Court in such manner as may be prescribed 
on the ground that the purchase was made on be- 
half of the plaintiff or on behalf of some one 
through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to 
obtain a declaration that the name of any purchaser 

1. Pranjivan Qovardhjandas v. Bau^ (1830) 4 Bom, 34. 

2. Vol. I. 184 et seq. Ishar Das v . Parvianund, (1926) G 
Lah 544; Hari Mohan v. P ar endr a l atli , (1923) 93 I.O. 955. 

3. Bahoant v. Ratan Dal, (1923) Nag. 161 = 68 I.C. 429. 

4. Bairam v. Kalicharan^ (1925) 8 N.Li.J. 184. 

5. Azam Khan v. Umed Ali^ (1925) Gal. 1223=85 I.O. 750. 
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certified as aforesaid was inserted in the certificate 
fraudulently or without the consent of the real pur- 
chaser or interfere with the right of a third person 
to proceed against that property, though ostensibly 
sold to the certified purchaser, on the ground that 
it is liable to satisfy a claim of such third person 
against the real owner. 

This section has no retrospective operation and 
does not apply to an execution-purchaser whose title 
was perfected when section 317 of the C. P. Code of 
1882 was in force.^ This is a penal provision and 
must be construed strictly and literally.^ The rule 
applies only to sales under the Code and purchasers 
at revenue sales or under the Public Demands 
Eecovery Act can prove their real title.'* 

1, This cotrespoud.s to section 317 of the C. P. Code, 1882, 
which ran thus : — 

“No suit shall be maintained against the certified purchaser on 
the ground that the purchase was made on behalf of any other person, 
or on behalf of some one through whom such other person claims. 
Nothing in this section shall bar a suit to obtain a declaration that 
the name of the certihod purchaser was inserted in the certificate 
fraudulently or without the consent of the real purchaser.” 

This corresponded to Act VIII of 1859, s. 260. 

2, Promothondth v. Sarav Dasi^ (1920) 47 Cal. 1108 ; Promode 

KuTHdV V. jl/o/iUH, (1923) Cal. 228=70 I,C. 555 ; As^^ad AH 

V. Bujrm Ueher Bihi, (1915) 29 T.C. 716. But see contra in Allaha- 
bad. (1921) 43 All. 416; Gayaprasad v. hareti Xwar, (1914) 25 I.C. 
821 ; Abdul Jalil Khan v. Obed-Ullah^ (1921) 43 All. 416. 

3. M. S. Buhuns^ Kumoar v. Lalla Buhoree Lalh [1^12) 
M.I.A. 496; Raj CU'under v. Dinanath^ (1898) 2 C.W.N, 433; 
Ndkori v. Sarup Chunder, (1901) 5 C.W.N. 341 ; Abdul Bamid v. 

Mohamed Sharijt (1920) 2 Lab. L.3. 053. 

4. Venkatachellavi v. Purushottani, (1909) 19 M.L.J. 270; 
Sulaiman v. Pattuna, (1910) 9 M.L.T. 294 ; Fazal v. Imam, (1887) 
14 Cal. 583. For special laws, sales for arrears of revenue, see Appaji 
V. Rustuma, (1897) B.P.J. 27 ; Thirumalayappa v. Swami Naikar, 
(1895) 16 Mad. 4G9 ; Subbarayar v. Asirvatha, (1897) 20 Mad. 494; 
MEthuvaiyan v. Sinnasa7fiivayyan, (1905) 28 Mad. 526; Ainbioa v. 
Go/)aI, (1905) 1 C.L.J. 550; Bengachandra v. Tarakinkar ^ {1912) 
16 C.L.J. 412 = 15 I.C. 291. 
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To* be a “ certified purchaser,” the certificate 
need not have been actually issued to the purchaser,^ 
and in the event of a plea under this section, the 
certificate may be produced at the trial-'* 


Bcnaml 

purchases. 


Under Section 317 of the G. P. Code, 1882, no 

auili could be maintained against a certified purchaser 

and under the present Code no suit can be main- 
tained against any person claiming title under a 
purchase certified hy the Court? The view taken 
under the C P. Code of 1882, that a suit against a 
person other than the certified purchaser though 
claiming from him is not barred,^ is no longer law.^* 

This section is aimed at benami purchases in 
execution sales and is intended to stop benami 
purchases by making it impossible for the leal 
owner to question the benamidar s title*^’ 


1. Binda All v. Amccrun, (1876) 25 W.R. 493 ; bul see Bodh 

Sitw/i V. Ganesh Chundcr, (1873) 19 W.R. 356. 

2. Aldtoall V. llahi Baksfi, (1883) 5 All. 473. Devidas v. 
Pirjada, (1834) 8 Bora. 277. For sale certiUcatos, see page 1 supra. 

3. Gaya Prasad v. Larcti Kuar, (1914) 12 A.L.J. 1145 = 25 
1 C. 821 • .Z'roraiu Dei v. Durga Dei, (1912) 10 A.L.J. 97 = 16 I.C. 
489 ; £asm V. hUigerenessa Bibi^ (1920) 25 C.W.N. 659 = 58 I.C. 
745 '■ Assad Ali v. Bujrus Ueher Bibit (1915) 29 I.C. 716 ; Laxman 
V Govind (1920) 16 N.L.R. 87 = 55 I.C. 499 ; Ash/ag Husainy, 
Syad Nazirt (1919)22 O.C. 222 = 53 l.G. 961; Sarju Prasad y, 

Bindeshari Baksh^ (1911) 33 All. 382. i_r ■ , 

4 These words give effect to the decision in Han Govtnd v. 

Bam Chandrat (1907) 31 Bom. 61. Sec also pir Sadasiva Iyer, J. iu 

ICaitdasioamy v. Baagaswamit (1912) 36 Mad. 664. 

5 Dukluula v, Srinionlo Joardar, (1899) 26 Cal. 950 ; Baj 

Chuiidcry. Dinonalh, (1898) 2 C.W.N. 435; Nakoriy. Sarup, 
(1901)5 C.W.N. 341; Nisakar Dasy. Bairagi Sa7nal, (1913)19 
CL J 330 = 19 I.C. 909; JoJuia Buksh v. Mohammad Taslim, 
(1916) 32 I.C. 963 ; Theyyavelan v. Kochar^, (1898) 21 Mad. 7; 
Piratnanayagan v. Ba^nacliandrat (1908) 18 M.L.J. 305 , Muhain- 
mad V. Abdul i/a/cim, (1904) P.R. 4 ; Narain v. Durj/a, (1913) 35 

All. 138. 

llaauman Petshady , Jadwtiauda^t, (1915) 43 Cal. 20, 
a-97 
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It is not restricted in its application to benami 

purchases made by or on behalf of judgment- 

debtors.-^ When the decree-holder asked a stranger 

to purchase at the sale for him after obtaining leave 

to bid, but the stranger purchased without leave to 

bid and in his own name, a suit by the decree- 

holder for recovery of the property is barred by this 
section.^ 

A suit for a declaration that the purchase bv a 
certified purchaser is benami for the plaintiff is 
barred by this section.^ But in Burma, it has been 
held that when the certified purchaser is not in 
possession and the person in possession asks for a 
declaration of his real ownership, the suit is not 
barred by this section.^ It has also been held in 
Nagpur that if the plaintiff was in adverse possession 
against a certified purchaser for over 1‘2 years, his 
claim for a declaratory decree cannot be rejected 
on the ground that he was a trespasser." 


This section bars the jurisdiction of the Court 
only when the plaintiff claims that the purchase 

1. Harish Chandra w NripcEdra Coomar, {1921) 29 C.W.N. 
I02i = 59 I.C. 719. See Jai Indcr Bahadar v. Sheo Inder Bahadar, 
(1924) 78 I.C. 393. 

2. ^Jaharaj Bahadur v. Nawal Kishore, (1925) Nag. 41=82 
I.C. 641. 

3. Durga Bhagwan, (1901) 23 All, 34; Bishan'v. Ghazi- 
uddin, (1901) 23 All. 175 ; Klmnda \\ Aziz, (1905)27 All. 194; 
Baijnath v. Bislien Devi, (1921) 43 All. 711 ; Chidambaram v. 
Subramania, (1916) 1 M.W.N. 220 = 32 I.C. 434 ; Sitara Begam v. 
}luhamad Ishag, (1916) 2 O.L.J. 584 = 32 I.C. 365; Sovjcar 
Kamnrudeen v. Noor Mohamad, (1915) 28 M.L.J. 251 = 28 I.C. 205; 
Umashashi v. Akrur Cha^idra, (1925) 53 Cal. 297, dis.senting from 
Karamuddin v. Niamut, (1892) 19 Cal. 199; Sashi Churn v‘ 
Annopurna, (1896) 23 Cal. 699. 

4. MyatOalcw. Santha, (1914)7 L.B.R. 260 = 25 I.C. 810; 
Johan Buhsh v. Mohamma/lTashin, (1916) 32 I C. 963. 

5. TjOJi'man v. Govind, (1020) 16 N.L.R, 87 = 55 I.C. 499 ’ 
Mt, Mahmudunnissa v. Syed Zahid Raza, (1925) Oudh. 20. 
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was made on his behalf or on behalf of some one 
through whom the plaintiff claims ; in other words, 
it bars an inquiry on the question whether the 
certified purchaser is the real or nominal purchaser. 

It provides that the certified purchaser should be 
conclusively deemed to be the real purchaser and 
shall not be ousted on the ground that his purchase 
was really made foe the benefit of another- It does 
not avoid benami purchases or declare them illegal, 
but when such purchases are made at court-sales, 
it bars the legal remedies by which they might other- 
wise be enforced. ‘ The section does not therefore 
affect in any way the title of persons otherwise 

beneficially interested in the purchase." 

The section does not bar a suit between two 
persons claiming through the certified puichasei. 
Where a person purchased property in the name of 
one and it is alleged by another that it was in trust 
for him, a suit between the two claimants is not 
barred by this section." Where out of two mort- 
gagees one alone sued for sale making the other 
mortgagee a co-defendant and in execution of the 
decree purchased the property himself, a suit by 
the other joint mortgagee for a share in the purchase 
is not barred by this section.^ A suit by the princi- 

1. Bikram Ahir v. Ilajpati Lai, (1^321) Pat. 21; G2 I. C. 720 ; 
Maham 7 ned Eynart-iilU v. Mahammed Didar (1920) 24 C.W.N. 
51 = 54 I. C. 127 ; .V, S. Buhnns Kowar v. Lalla Bnlioree Lai, 

(1872) 14 M. I. A. 496. 

2. Ganga Sakai v. Kesri, (1915) 37 All. 545 P.G.; Bodh Svigh 
\.Giine<ihChandfr, (1873) 19 W. R. 35G ; Jai hulcr Bahadur v. 

Thakur Inder Bahadur, (1924) Oudh 218 = 78 I. C. 393 ; Tkakur 
Jai Inder v. Tkakur Baohun, (1924) Oudh 218 = 83 I.G. 383. 

3. Joy Gobinda CkowdhuTyv. Dchendranath, (1918) 4G I. C. 

21G. 

4. TUvnaswami Aiyar v. Venkappa lycr, (191G) 3 L. W* 233= 
33 I. G. 1000 ; Agkore Nath v. Ramchurn, (1896) 23 Cal. 805. 

5. liavijas Das v. Mohan Lai, (1914) 25 I. C. 736 ; Naipal 
V. Shto Na^eiin, (1910) 7 A. Ij. J. 1091 = G1. C. 374 j 
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the family funds was held barred under this section 
and it made no difference that the mother had a 
right of maintenance against the joint family. 

But this view was not accepted by the Madras 
High Court. In Nataraja Mudaliar v* Ramaswami 
Mudaliar it was held that there was nothing in 
section 6G to prevent a member of a joint family 
from recovering the property which had been 
bought out of the money belonging to the joint 
family in the name of some person benami at a 
court- sale by the managing member of the family, 
he himself being the decree-holder. Their Lord- 
ships distinguished Sitraj N'arairds case as under 
the C. P. Code of 1882 and said that the C. P. 
Code of 1908 altered the law : Under the former 
Code the prohibition was “ on the ground that 
the purchase was made on behalf of any person or 
on behalf of some one through whom such other 
person claims ” and under the present Code, it is 
** on the ground that the purchase was made on be- 
half of the plaintiff or on behalf of some one through 
whom the plaintiff claims-’' The obvious altera- 
tion ” said Schwabe J, “that now the personal 
provision is confined to purchases on behalf of a 
plaintiff or persons through w^hom he claims, where 
as before it was wide enough, on one interpretation 
of it, to cover purchases on behalf of any other 
person. I should think that alteration was made, 
because, bn what I may call the Allahabad inter- 
pretation, there might be an injustice. For it would 
follow that infants whose father using the infant’s 

1. (1922) 45 Mad. S56 \ Natcsa AT/yai y . V(nkatramv?ayi/an 

(1SR3) G Mad. 155; Krishna Ayyan v, Raghaviyyan^ (1899)9 
M. Ij. J. 298; Minakshi v. Kalianaraviaj (1897) 20 Jlad. 349. 
J3ut SCO Ram Kurnp v. Sridevi, (1893) IG .^lad. 290. 
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property entered into such a transaction, would be Bcnami 
deprived, though perfectly innocent themselves? of 
their family property, and that it would remain in 
the hands of a benamidar. It was therefore 
desirable that the inability to enforce rights should 
be restricted to the person who was guilty of the act 
which was thought upon as an illegal act.*’ 

A suit is not barred under this section unless 
the plaintiff is one who claims to be a beneficial 
owner or his representative and the defendant is a 
certified purchaser or one claiming through him.^ 

In Kollantavida v. TirnhaLilr a property 
subject to two mortgages, one of 1881 and the other 
of 1882 was sold under a money decree purchased 
bv A and later on sold under the mortgage of 1882 

to 

and purchased by IB. In the latter suit on the 
mortgage A was not a party. If in a suit by B to^ 
redeem tlie mortgage of 1881, B could prove that 
the purchase by A was benami for the mortgagors, 
there was no bar to that assertion under this section. 

In ^lonappcb v. Sitrappa^ the Madras High 
Court held that where after obtaining the certificate 
of sale, the purchaser acknowledged that his pur- 
chase was benami and gave up possession or did 
some act which unequivocally indicated an inten- 
tion to waive his right, or to restore the property 
to the real owner, the fresh act might, by reason of 
the antecedent relation between the parties, operate 
as a valid transfer of property, the reason being 
that benami purchases are not made illegal, though 

1. Abdul Hamid v. Mohamed Sharif ^ (10-20) 3 Lah. L J, 353 ; 
Shcetaualh v. Madhnh, (1861) 1 W. R. 329 ; KhyralaU v, SyfooUah, 

(1868) 8 W R. 130; Mnhmudumissa v. Zahid Raza, (1925) Oudh 20 
= 84 l.G. 98. 

2. (1817) 20 Mad. 362. 

3. (1687) 11 Mad. 234. 
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the real purchaser is disabled from maintaining a.suit 
against the certified purchaser on the sole ground 
that he was only a benamidar. But in Bishan Dial 

V. Ghaziuddin,^ the Allahabad High Court would 
not adopt this view and said that mere permission 
to hold possession would not amount to a transfer 
of title from the benamidar to the real owner and 
that the suit by the latter would be barred under 
this section. 

The section bars a suit against the certified 
purchaser or his assigns, but when the certified 
purchaser sues the person claiming to be real 
owner, the latter is not precluded from proving his 
real ownership,* for it was said that “ it was 
merely a rule of procedure applicable to the trial of 
a certain class of suits in which the certified pur- 
chaser had a certain position in the array of parties 
“ and it was a special plea by way of defence avail- 
able only to the auction- purchaser when he was a 
defendant to the suit and chose to avail himself of 
the plea;"* When therefore the certified purchaser 
does not defend the suit or confesses judgment, the 
plea is not available to the other defendants.^ 

1. C1901) 23 All. 175. 

2. Lokhcc Narain v. Kahjpnddo Bandopadhyaya, (1875) 23 

W. R. 358 P.C.; MtUhooranaili v. Eaikomul, (1876) 24 W.R. 278 ; 
Karamtiddinv 7Viam«^(lS92) 10 Cal. 199; Raza Hussain v. Didar, 
(1900) 3 0, C. 220; Jan Muhammad v. Bah Baksh, (187G) 1 All. 
390 ; Mt. Buhnns Koioar v. Lala Btihocrcc Lali, (1872) 14 M.I.A. 

; lliralal \\ Gojnka, (1915) 11 N.L.R. 130=31 1,C. 58; Tanji 
Dagade v. Shankcr, (1906) 30 Bom. 116; Ilarichandv. Krishindas, 
(1896) 9 C.P.L.R. 55. See contra Jokhcc Ball v. llovis Koocr, (1868) 

10 W.R. 167, 

3. Goya Prasad v. BarHi Kuar^ (1914) 25 I.C. 821. 

4 Ilaji Arjun Mvllick v. Sheikh FaruUdlah, (1881) 9 
C. L. R. 295 ; Bamakrishuappa v. Adhiarayanay (1885) 8 Mad. 
611; liavji V. MahadeVy (1897) 22 Bom. 672; Monavpa v. 

(1838). 11 Mad. 234 ; ^am/m Z)as v. Jaiirakashy {I0'2b) 

All. 47 = 82 I.C. 341. 
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Tbe section contemplates a sale in execution of 
a real decree in a real suit and does not bar a suit 
by a party to the proceedings for possession of 
property purchased in a fictitious sale in execution 
of a fictitious decree.' 

Where the benamidar does not claim under 
the sale certificate, the section does not apply.* 
This section does not apply to a sale by a receiver 
with the approval of the Court because in such a 
case there is no sale certificate nor an order of con- 
firmation of the sale.^ 

This section does not bar a suit to enforce the 
specific performance of an agreement by the auc- 
tion-purchaser subsequently to the auction-purchase 
to convey the property purchased to the plaintiff, 
though the plaint alleges that the certified pur- 
chaser was a benamidar for tbe plaintiff;"* and the 
same view was taken when the agreement with 
the purchaser was before the sale.^ 

In Gidlapalli Venkataramaijya v. Koonaparajxi 
Venkatarajtc,^ the Madras High Court took what 
may be called a crusade against this section. Their 

1. Akhil Prodhan y. Manmathimth^ {\916) 18 C.L.J. 616 = 27 
I.C. 230. 

2. Saradindu v. Oosta Behari, (1923) Cal. 302 = 75 I.C. 196 ; 
Ram Khelawan v. Asgar Ali. (1916) 36 I.C. 681. 

3. Narain Das v. Ram Chandra^ (1925) 90 I.C. 116. 

4. Vcnkataj^pa v. Jalayya, (1919) 42 Mad, 615 F.B. ; Rama- 
thai Vadivelu MudaHar v. Peria Manicha Mudaliar, (1920) 43 
Mad. 643 P.C.; Baburam Mandal v Dokhiiia Smidari, (1920) 24 
C.W.N. 27=51 I.C. 726 ; Ku7nara v. Srinivasa, (1868) 11 Mad. 293; 
Mor Joshi v. Muhammad, (1873) 10 B H.C.R. 344. 

5. Abdulla Khan v. Jalam Singh, (1923) Nag. 11 ; Bikram 

Ahir V, Raj pati Lai, [1921) Pa.t. 21 = 62 I.C. 720 [explaining the 
contrary view taken in Muneshwar \. Kailash (1919) 50 I.C. 

646.] See Snbramaniam v. Gopalaraina, (1915) 29 I. C, 133. 

6. (1917) 31 M.L.J, 877 = 37 I.C. 497. 
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Lordships said that the section was designed to 
protect the person who had obtained a sale*c6rtidcate 
and had acquired possession under it and that when 
the purchaser sought to recover possession, the suit 
must be deemed to be a suit in ejectment, so that if 
the certified purchaser was only a benamidar and 
not a real owner, the suit must be dismissed because 
a benamidar cannot maintain a suit in ejectment. 
It made no difference in the opinion of their Lord- 
ships that the suit was occasioned by obstruction to 

delivery of possession under Order 21 rules 97 to 
103, C. P. Code. 


A manager guilty of fraud cannot take shelter 
under this section as against his ward.^ 

If an auction-purchaser allows a stranger to be- 
in possession for a long time and attested a sale 
deed executed by him to re-assure the purchaser, it 
was held that he was estopped from raising a plea 
under this section and if after such sale the auction- 
purchaser got a sale certificate from the Court it 
was fraud.^ 


This section does not bar a suit for a declaration 
that the name of the certified purchaser was inserted 
fraududently or without the real purchaser’s consent-® 
Where a person purchased property at court-sale 
and after paying the deposit of 25% received money 
from another agreeing that he could be joint owner 
of the property, the latter could not sue for a decla- 

1. Ncnn Gopal Basu v. Taresh Chandra, (1915) 30 I.C. 212. 

2. Kaiidaswami v, Bangastoami, (1912) 30 Mad. 561, 

3. Hcmanginea v. Jogindro, (1869) 12 W.K. 236 ; Koosumba 
V. Tvffuzzul, (1870) 13 W.R. 85 ; Ganga Baksh v. Btidar Singh, 
(1900) 22 All. 434 : Natesa v. Venkairarna, (1883) 6 Mad. 136 ; 
Bat Chundar v. Dinanath, (1898) 2 C.W.N. 433. 
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ration under eub-rule (a) of this section, but could 


sue for specific performance of the agreement- 

When two persons contribute jointly towards 
the purchase of property in court auction, but the 
sale certificate stands in the name of one of them, 
it is a joint transaction constituting the parties co- 
purchasers and not a benami transaction falling 

under this section.^ 

This section does not interfere with the rights 
of third parties to proceed against property liable to 
satisfy their claim, though the property may stand in 
the name of another person as the certified purcha- 
ser ® The contrary view taken in Madras and 
Allahabad under the C. P. Code of 1882 is therefore 

no longer law. ^ 

1, Bahu Bam v. Dahhina Swidarit (1920) 24 C.W.N. 27 = 54 
I 0 726# 

2 Visvanath v. Pandariuath^ (1926) 50 Bom. 600. 

a! SomcnLallv.GyaPershad, (1874) 6 N.W.P. 265 ; 

Mai V. AH Khaa, (1876) 1 All. 235; Uncovenanted Service Bank v. 

Abdul Bari. (1896) 15 All. 461 ; Delhi and Won 

(1899) 21 All. ‘Z9-,Satapa v. Karbasapa. (18 lO) 7 B.HA3 K. 21 

Kanizak v. Monohur, (1886) 12 Cal. 204; Subba 

(1894) 21 Cal. 519 : Monsola Swayi v. Visvanalha, (1920) 37 M.D.J. 

Kishun Lai v. Gururdhwaja, (1899) 21 All. 238 ; Ram 
Narain v. Mohonian. (1904) 26 All. 82; Khuda Safe* » v 
Aziz Alam, (1905) 27 All. 194 ; Sarin Prasad v. Btiwles/iri (1911) 
38 All. 382 ; Durga Prasad v. Bhagwan Das, (1900) 20 A.W.N. 190; 
Id KMuia Baksii . . Aziz AMn, (1904) 21 A.W.N. 226 are overruled 
by the last part of sectioQ 66 of the present Code. 
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CHAPTER XXV 

Estoppel in Execution 

Estoppel De6iiition — Glassification at Common Law — Estoppel by 
record —Estoppel by deed — Estoppel in pais — By conduct — By 
contract — Distinction not preserved in India — Estoppel by record 
covered by the law of Res judicata— Duc/iess of Kingston* s cast- 
Civil Procedure Code, section 11 — Application to execution pro* 
ceedings Successive applications — Orders in execution final —If 
made on notice — Instances of orders final — Instances of orders 
not final Notice before execution — Requisites of valid notice to 
create finality — Pleas allowable on notice — Orders on appeal— 
Estoppel in pais— C^rr v. Londofi and N. W. By. Co.— Sum- 
mary of the rul 0 s--Estoppel is a personal bar— Purchase subject 
to mortgage— Doctrine does not rest on notice of duty— Delay 
and acquiescence — Attestation — Inconsistent positions — Persons 
generally affected by estoppel — Decree-holder — Execution-pur- 
chaser In simple money-decrees — In mortgage-decrees — Judg- 
ment-debtor — As affected by estoppel — As benofitted by estoppel — 
Instances of no estoppel. 

Estoppel is a principle of law whereby a person 
is prevented from gain saying what he has said, 
done or permitted to be done to the prejudice of 
another. At Common Law there were three kinds 
of estoppel, by record, by deed and in pais* Estop- 
pel by record is embodied in the rules relating to 
res judicata of the Civil Procedure Code,^ and in 
the provisions relating to relevency or admissibility 
of judgments of Courts of Justice contained in the 
Indian Evidence Act,^ Estoppel by deed, in its strict 
application, does not exist in India*^ It is preclusion 

1. Act of 1908, Ss. 1M4. 

3, Act of 1873, Ss. 40-44. 

3. Zamindar Serimutu v. Virappa, (1864) 2 M. H. C. R. 174 ; 
Paran v. Lalji^ (1877) 1 All. 403 ; Donzellc v. Kedarnath, (1871) 

7 B. L. R. 730; Ookaldasv. Puranmal, (1884) 10 Cal. 1035; 
Bajn Sa^ieb v, BhiidhUt (1869) 13 M. I, A, 375. 
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against the competent parties to a valid sealed con- 
tract and their privies to deny its force and effect by 
any evidence of inferior solemnity.^ Estoppel in 
pais under the Common Law sprang from livery of 
seisin, entry, acceptance of rent and partition or 
acceptance of an estate. But since the time of Coke 
estoppel in pais came to embrace cases never con- 
templated by him. so that in the modern sense it 
falls into two classes, estoppel by conduct and 
estoppel by contract. The Indian Evidence Act 
does not in terms presserve this distinction, but has 
restated the rules in sections 115 to 117. 


ClaSBifi cation 
at Common 
Law. 


Distinction 
not preserved 
in India. 


The estoppel of a record as a judgment falls 
under the head of res judicata. Estoppel prohibits 
the party from proving anything which contradicts 
bis previous declarations or actsj to the prejudice of 
a party who, relying on them, altered his position. 
Res judicata ousts the jurisdiction of the Court and 
prohibits the Court from enquiring into a matter 
already adjudicated upon. Res judicata prohibits 
an inquiry in limine^ whilst an estoppel is only a 

piece of evidence.^ 


The rule of res judicata, as stated in the Puchess 
of Kingston's Case^ had been adopted in India even 
before the Code of Civil Procedure of 1859. Under 
the Codes of 1877 and 1882. the original expression 
of the law as contained in the Code of 1869 was 
considerably extended and the Code of 1908 

enacts^ : — 


Duchess of 
Kingsion*$ 
case. 


1. Bowman v. Taylor, 2 A & E. 273. See Tirumala v. Pingala, 
(1863) 1 M. H. C. R. 312. 

2. Sitaram v. Amir, (ISSG) 8 All. 333 ; Gassamally v, Str 

Currimbhoy, (1911) 35 Bom. 215. 

3. 2 Smith’s L. C. 731, 

4. S. 11. 
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0. P, Code, “ No Court shall try any suit or issue in which 

the matter directly and substantially in issue has 
been directly and substantially in issue in a former 
suit between the same parties, or between parties 
under whom they or any of them claim, litigating 
under the same title, in a Court competent to try 
such subsequent suit or the suit in which such issue 
has been subsequently raised and has been heard 
and finally decided by such Court. 


Explanation 1 : — The expression "former suit" 
shall denote a suit which has been decided prior to 
the suit in question whether or not it was instituted 
prior thereto. 

Explanation II : — For the purposes of this 
section, the competence of a Court shall be deter- 
mined irrespective of any provisions as to a right of 
appeal from the decision of such Court. 


Explanation III : — The matter above referred 
to must in the former suit have been alleged by one 
party and either denied or admitted, expressly or 
impliedly, by the other. 


Explanation IV : — Any matter which might 
and ought to have been made ground of defence or 
attack in such former suit shall be deemed to have 
been a matter directly and substantially in issue in 
such suit. 


Explanation F:— Any relief claimed in the 
plaint, which is not expressly granted by the decree, 
shall, for the purposes of this section, be deemed to 

have been refused. 

Explanation VI Where persons litigate hona 
fide in respect of a public right or of a private right 
claimed in common for themselves and others, all 
persons interested in such right shall, for the pur- 
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poses of this section, be deemed to claim under the 
persons so litigating.” 

But this section is not exhaustive of the effects Application 

w \ r\ n ' execution 

of the principle of res judicata- Orders m execu- proceedings, 
tion proceedings or interlocutory orders, if not 
appealed froni; are binding on the parties in all 
subsequent proceedings in the same suit ; for the 
principle underlying that section is equally appli- 
cable to them as to regular suits. So said the 
Judicial Committee : *' It was as binding between 

the parties and those claiming under them as an 
interlocutory judgment in a suit is binding upon the 
parties in every proceeding in that suit or as a final 
judgment in a suit is binding upon them in carrying 
the judgment in execution. The binding force of 
such a judgment depends, not upon section 17 of 
Act X of 1877, but upon general principles of law. 

If it were not binding there would be no end to 
litigation.” ‘Bes judicata’ in the case of execution 
proceedings is therefore not stictly correct. But in 
Manyarath v. Venkatesh? it was said that because 
an order made under section 244 of the C. P. Code 
of 1882 was a decree and a decree is ** a formal 
adjudication upon any right claimed or defence set 
up in a civil court when such adjudication so far as 
regards the court expressing it decides the suit or 
appeal,” it might be said that any proceeding which 
terminates in a decree is a suit within the meaning 

1, Mhaucharam v. Kalidas, (1894) 19 Bom. 826; Rama- 
o/iajifZra Rao v. Ramctchandra H-w, 45 Ma3. 331 P. C. ; Mt, 

Sahibzadi v. Muhammad Umar^ (4926) 96 I.C. 1003. 

2, RamKirpal Bup iCnari, (1883) 6 All. 269 ; v. 

OiriiaKant, (1881)8 Cal. 51 P. C. Seealso Kahjan v, Jagan, 

(1915) 37 All. 889 ; Binda Prasad v. Raj BaUah, (1926) 48 All. 

245; Dip Prakash Dwarka Prasad, (1926) 48 All. 201; Raghubar 

Singh v. Ookaran^ (1926) Oadh 291. 

3, (1881) 6 Bom. 54 ; Ramdal v. Deodari Rao, (1923) 2 Pat. 

m. 


784 THE LAW OF EXECUTION 


of the Code, so that the rule of res judicata would be 
directly applicable to orders in execution pro- 
ceedings under section 244. 


Successive 

applications. 


There is nothing to prevent successive applica- 
tions for execution. The limitation that is imposed 
on all these applications is that if there has been a 
previous application in which there has been a definite 
decision affecting a particular person or property 
and that decision is unreversed by appeal or suit or 
otherwise, that decision is final and binds the parties 
in subsequent proceedings. To that extent and that 
extent only, there is a limitation on successive appli- 
cations in execution.^ 


Orders in 
execution 
final. 


Where at one stage of an execution proceeding 
an order is made disallowing the objections of the 
judgment-debtor, the order is binding on him in all 
subsequent stages of the same execution,® and it 
made no difference whether the order was by agree- 
ment or by adjudication.® 



The decision of a competent Court on an appli- 
cation for execution has the effect of res judicata 
even though that decision was passed on an ex parte 
application, provided that the opposite party was 
given an opportunity to appear.^ But a mere ex- 


1. KapurcfLCL'id v. Kanhaiya Lai, (1024) 45 All. 735. 

3. V. Jot/ (1912) 16 I.C. 238; Bindu 

LasUini v. Keshablal, (1918) 21 C.W.N. 945=37 I.C. 66; Doorvasi 
Seshadri Aujar v. Govindaswami, (1921) M.W.N. 344 = 63 I.C. 189; 
Thmiji Shi'Uithi v. Duja Shctii, (1918) M.W.N. 748 = 48 I.C. 226 ; 
Madlidi Dorayya\. SaHi Veerayya, (1918) W.W.N, 143 = 44 I.C, 
4; MahcuUo Prasad V. GafadJmr, (1923) 73 I.C. 359; Kohitindra 
Mohan v. Kawab Khajee, (1921) 64 I.C. 724 ; Eaghubar v. Sattoo, 
(1926) All. 320 ; Mohomed Yustif v. A/(. Amtul Habib, (1926) 95 I.C. 
31. 

3. Kalidas v. Prasamut Ktiniar, (1920) 47 Cal. 446. 

4. Oopal V. Kondo, (1884) 9 Bom. 828 ; Svbbiah v, Panxa- 
naffton, (1914) 37 Mad. 462; Brajilal y , Atkinson, (1920) 5 Pat. 
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parte order in favour of one party, without an « 
opportunity being oSered to the opposite party to 
put forward his objection if any on the particular 
point involved in the subsequent order does not 
operate as res judicata and to conclude the parties 
the previous order must have been passed on con- 
test*^ So when an application for execution or 
objection against it was withdrawn or dismissed for 
default, it must be treated as not made at all.- 
But an order for dismissal for default will not affect 


L J. 639 = 57 I.C. 707 ; Oauri Shankar v. Lachman Knnwar, (1916) 

18 O.C. 374 = 33 I.C. 663 ; Subbaraya v. Mnthavinul, (1914) 22 I.C. 
780 ; Nagappa Chetty v. Uuthtiraman Chctty, (1925) Mad. 159= /8 
I.C. 12; Sarju Prasad v. Mukandhan, (1922) M.W.N. 793=i3 I.C. 

882 P.C. 

1 Sheik Budan-9, Ramchandra, (1887) 11 Bora. 537 ; Mochi 
Mandalw. Ueseruddin. (1910) 13 C.B.J. 23 = 9 I.C. 2l3 ; Sobran^ 
SabilaSt (1920) 51 I.C. 933 ; Jugal Kishore v. Chintamoncy, (1915) 
18 0.W.N. 1288 = 20 C.b.J. 15 = 27 I C. 225 ; Gour Mom v. Jugal 
Chandra, (1889) 17 Oal. 57 ; Balmakund v. Ashfaq, (1912) 34 All. 
518; Ham Mollah v. Mamindra Mohan, (1920) 31 C.LJ, 382 = 56 
I.C. 801; Motilal v. Iferaltim. (1883) A.W.N. 19 ; 

Kamasami. (1907) 30 Mad. 225; Ishwardasw. 

Bom. 316; Maszan v. Sarat Kumari, (1910) 11 C.C.J. I-C. 

89; VaradiahM. liaiakumara Venkatapcrinnal, (1914) 26 M.L..J. 

83=21 1.0.732; Sobran v. Sibilas, (1920) 54 I.C. 933 ; Ramudit 
Chetty y. Varcularaja, (1923) 13 LAV. 289=62 I.C. 480. See also 

Sriharn v. Murari, (1886) 13 Cal. 257 . 

2. HariOaneshw. Yamuuahai, (1399) 23 Bom. 36 ; Tiri/m- 
V. Anuappayya, (1895) 18 Mad. 131 ; see alao Hurrosoordary 

V. Jugchundhoo, (1881) 6 Cal. 203 ; Shafat v. BnrmaU (1895) 
A.W.N. 18 ; Bholanath v. Prajidlanalh, (1900) 28 Cal. 122 ; Rira- 
lal V. Duria Chandra, (1905) 3 C.L.J. 240; KanU v. Muhanwiad 
Jajar, (1910) 13 O.C. 90=6 I.C. 747 ; Bamachandar v. Putin Lai, 
(1911) 8 A. L,J. 844 = 11 I.C. 960; Mon Mohan y. Dioarka hath, 
(1910) I2OI1J. 312=7 1.0.55; Periakarvppau y . Chidanibara, 
(1916) 3 L.W. 339 = 33 I.C. 443; Rituy> Rahu (1918) 6 

Pat. L.W. 2C8 = 47 I C. 154: Uira Laly. Chandra, (1905) 10 

C.W.N. 209 = 3 C.L.J. 2 iQ:Babu Dasy. Oirish Chandra , {192B) 
Cal. 287 = 67 I.C. 663 ; Chcrathi v. Raman Nair, (1905) 15 M L.J. 
243. 
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the bar if the application was so dismissed after the 
adjudication was made.^ But where on receipt of 
notice under section 248 the judgment-debtors filed 
objections, but on the day fixed for hearing therein, 
the objections were disallowed for default, they be- 
came estopped from pleading the same objections in a 
subsequent execution proceeding, and this notwith- 
standing that the former application was afterwards 
struck off for non-payment of process fees.^ 

Where a point of law was raised and decided,^ 
where an application for execution was rejected for 
want of jurisdiction,^ where the Court passed an order 
holding that the application was in accordance with 
law/ disallowing execution or allowing execution as 

1. Periakar9ipian Cheity v. Chidambara, (1916) 3 L W. 339 = 
33 1,0. 443, on appeal from (1915) 2 L.W. 1055 = 31 I.C. 293 ; ML 
Pura V. Bthari LaL (1923) Nag. 1 = G8 I.G. 239 ; Gourcha^idra v. 
Janardhant (1933) Pat, 180 = 68 I.C. 337. 

2. SJiecraf v. Kamcsharj (1902) -24 All. 282 (distinguishing 
Tileshary. Parvati, (1893) 15 All. 198, on the ground of hearing 
date being Sunday and dismissal was subsequently without notice). 
See Narayana v. Gopalakrishna, (1904) 28 Mad. 355 ; Brajlal v. 
Atkinson, (1901) 5 Pat. L.J. 633 = 57 I.C. 707. 

3. RajQ Thaktir Barham v. Anania Ram, (1905) 2 C.L J. 584; 
Wahdumal v. Tharo, (1909) 4 I.C. 478 ; Bijai v. Haiyat, (1889) 
A.W.N. 163. 

4. yiabi V. Jwala Prasad, (1904) 27 All. 143. 

5. Sheoraj v. KamesHar, (1902) 24 All. 82 ; Shnjat AH v. 
Ajndhia Prasad, (1882) ,3 A.W.N. 151 ; KaHoharany, Sharaf AH, 
(1884) 9 A.W.N. 39; Mungul v. Girijakant, (1881) 8 Cal. 51 P.C. ; 
Tarsi Ram V. Man Singh, (1886) 8 All. 492; Kazee Bundcy v. 
Romcsh Chunder, (18S3) 9 Cal. 65; Manjtinath v. \ cnkatesh, 
(1882) 6 Bom. 54 ; Lakshma^.i v. Kutayan, (1901) 24 Mad. 669 ; 
Khisal V. Vkiladdi, (1909) 14 C.W.N. 114 = 3 I.C, 47 ; Masirunnissa 
V. Joyohand, (1912) 16 I.C. 233 ; Bindu Bashini v. KesJuxb Lai, 
(1917) 21 C.W.N. 945 = 37 I.C. 66 ; Besheshwar y. Rup Kishore. 
(1917) 3 Pat. L. W. 13 = 41 I.C. 675; Maha/aja Kesho Prasad 
V. Harbans Lai, (1919) 53 I.C. 85 ; Prabhulingappa y. Guru- 
uath, (1921) 45 Bom. 453; Desiappa v. Dundappa, (1920) 44 
Bom. 227 ; RarnGhandra v. Shrinivas, (1922) 46 Bom. 467 ; 
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in time as barred by limitation/ or declared that the 
decree is or is not executable,^ or has been satisfied^ 
or treated the decree as one allowing interest/ or 
fixing the rate oE interest/ or construed the decree as 
enforceable not against the ancestral property of the 
judgment-debtor but against what has come to by way 
of inheritance/ or held that a puisne mortgagee was 
not entitled to notice under Order 21 rule (:6,’ or 
decided that particular property was saleable/ 
decided on the liability for and the amount of mesne 
profits,^ such an order is conclusive between the 
parties in further execution proceedings. So where 
the question as to the personal liability of the judg- 
ment-debtor to satisfy the decree was raised and 

Oadigappav. Shidappa, (1924) 48 Bom. 638; Desiappa v. Da^idappa, 
(1918) 42 Bom. 227 ; Amir AH v. Gopal Das, (1920) 54 l.C. 924 ; 
Raja of Ramnad v. Vehcsami (1921) M.W.N. 51 = 59 l.C. 830 P.C.; 
Mt, Mtihaynaddi Begam v. Mt. Nanda Bcgatn, (1922) All. 100 = 66 
l.C. 751 ; Kidarnatli v. Radha Kishcn, (1922) 67 l.C. 56. 

1. Naitda Rai v. Raghw^andan, (1885) 7 All. 282 ; Jagaaaih 
V, Behari Lai, (1923) Nag. 236 = 72 l.C. 473; Bhadrnijya v. 
Jaggaraja, (1926) Mad. 177. 

2. Suhharama v. Nagammal, (1901) 24 Mad. 683 ; Coventry v. 

TxiUUi, (1904) 31 Cal. 822 ; Uurlidhar v. Narasingh, (1911) 15 
C.L.J. 453 = 10 1 C. 359; Narayana v. Singaravelu, (1917) 33 
M.Ii.J. 543 = 42 1 C. 282; Ramalinga v. Sheik Ibrahim, (1920) 
12 li.W. 34=59 l.C. 161 ; Daj»5ar Singh v. Kalyan (1922) 

44 All. 350 ; Rajita Oinpathy v. Bhavanisankaran, (1924) 47 Mad. 
C41 ; Keshawerarindra v. Debendra Bale, (1919) Pat. 121 = 48 l.C. 
245 ; Palaiicheri Govindil Menon y. Krishna, (1923) Mad. 649 = 12 

I'C.397. , ^ 

3. Mul Rai V. Kishon Lai, (1926) 94 l.C. 172. 

4. Ohulam V, Narain, ilOOi) A.W.N. 32. But seo Fiyai/win 
Sridevi v. Neelakaniha, (1907) 17 M.L.J. 311 ■ 

5. Alayakkam^nal v. Amnachsla, (1901) 12 M.L.J. 97 ; 
Beniram v. Nanhee, (1885) 7 All. 102 P.C. . 

6. CoUeotor of Shajahanimr v. Kunj Behari, (1909) 32 All, 
210. See Behari v. Mukat Singh, (1906) 3 A.L.J. 140, 

7. Baijnath v. Hari Prasad, (1924) Pat. 623. 

8. Vvirinduri Somasundaram v. Kondayya, (1926) Mad. 12 = 
49 M.L J. 401 ; Mukat Singh v. Misra Parasrayn, (1924) All. 726. 

9. Maktind v. Saraswati, (1919) 29 C.L.J. 245=51 l.C. 98, 
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Instauces of 
orders final. 
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decided in the previous execution proceedings/ 
where in execution of a simple money decree 
obtained against her deceased husband, the widow 
objected that the property sought to be taken was 
in her possession by consent of her husband’s heirs 
in lieu of her maintenance, but the objection was dis- 
allowed,- where on the death of a judgment'debtor 
the managing member of the family allowed execu- 
tion to proceed against him for about a year without 
raising any objection as the legal representative of 
the judgment-debtor,^ when the application for 
execution was held to be maintainable,^ when on 
the application of a transferee of a decree notice was 
issued to show cause against arrest and arrest was 
ordered,^ when the liability for mesne profits and 
the rate of profits were decided/ where at the 
instance of the judgment-debtor himself, a person 
had been brought on record as legal representative 
of the deceased decree holder,’ where an application 
to set aside sale on the ground of fraud or material 
irregularity or the like was rejected,^ where a certain 
item of costs was held not payable,'*’ where the 
application of the decree-holder for execution was 
returned on account of wrong calculation of the 
amount, though the notice was served on the judg- 

1, Shvik Biidaii v. Ramchandra, (1387) 11 Bom. 537. 

3. Abadi v. Muhammad, (1906) 3 A.L.J, 198. 

3. Covanfry v. Ttdshi Pershad, (1904) 31 Cal. 832. See altO 
JoQcndranath v. Hiranya Kumar^ (1904) 2 C.L.J. 499, 

4. Mahadco v. Trimbak^ (1919) 21 Bom. L, R. 344 = 50 I. Ci 

972. 

5. Otnan Prasad v, Jani Durlab, (1914) 12 A.L.J. 206 = 23 l.C. 
286 ; Taysiugh v. Jagari Lai, (1916) 38 All. 289. 

6. Makund Singh \. Saraswaii, (1919) 29 C.L.J. 245 = 51 
I.C. 98, 

7. Makund Lai v. Priyauath, (1918) 45 I.C, 687. 

3. Jhara Biswas v. Amriiamoyit (1917) 38 I.C. 47. 

9, OoyxQhand v. Lala Benarsi Das, (1922) Lah. 361. 
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ment-debtor and the decree-holder did not take instances of 
steps to reverse the order/ the orders v:ere held to 
he final. 


A certificate of sale granted by a presiding 
Judge cannot, so long as the order granting the 
certificate stands unreversed, be questioned by his 
successor in office.^ Where upon objection to the 
application for execution, an order was made direct- 
ing the properties affected by the decree to be sold 
in a certain order, the same question cannot be 
reopened in a subsequent application for the 
execution of the same decree.^ Where an appli- 
cation for execution was returned and the decree- 
holder was directed to reduce the amount claimed 
by him and the applicant failed to appeal from that 
order, it was held that the order was binding on 
him although it was made without notice to the 
opposite party and that the decree-holder could not 
afterwards claim a larger amount.^ In execution of 
a decree in favour of D against J certain persons 
alleging that D was benamidar for them applied 
for execution and notices were issued to J to which 
he did not appear in Court. A subsequent order 
framed was also made on notice to J but ex-parte. 
It was held on a further application that J could 
not go behind the order. ^ 

Although a decree does not in terms give a 
certain relief, yet if it is construed in orders passed 


1. Vijaimri v. Chidambara, (1914) 37 Mad. 314. 
a. Vithal V. Vithoji, (1882) 6 Bom. 686. 

3. Murlidhar v. Goma, (1910)7 A.D.J. 401 = 5 l.C. 210; 
Nagcsliar v. SriJtit;as, (1891) A.W.N. 33. 

4. Vyapuri v. Chidainbara, (1914) 37 Mad. 314. 

5. Oma7i Pras{td w, Durlab, (1914) 12 A.L.J. 206 = 23 l.C, 
286. See also Behari Lai v. Majid AH, (1902) 24 All. 138 ; Shcoraj 
V. Kai7ieshar , (1902) 24 All. 282. 
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upon it, as having given that relief, it is not 
competent to the Court on a subsequent application 
to treat those orders as erroneous and put another 
construction on the decree.^ Where several applica- 
tions for the execution of a maintenance decree 
were granted on the footing that properties were 
liable to be sold under it, after notice to the judg- 
ment-debtor, the judgment-debtor is precluded in a 
later application from contending that the decree 
did not authorise the sale.^ 

It is immaterial if the prior order be erroneous.^ 
When the judgment-debtor was not a party 
to the previous order, ^ when a contention, 
on limitation^ or maintainability, or right to 
sell, was not finally decided, when a petition 

of objection against execution v/as dismissed for 
default,® there is no final order. 

1. Venkata Narasiviha v. Papamma, (1895) 19 Mad. 54; 
Sitbharama v. Nagammal, (1901) 24 Mad. 683; Rajji Kripal v. Rup 
Kiiafiy (1883) 6 All, 260 P.G.; Ramasami v . Ratigamannav ^ (1914) 

26 M.L.J. 255 = 23 I.C. 390 ; V enkaiamma v. Manikkamt (1914) 16 
M.L.T. 399 = 26 I.C. 244. 

2. Ko^idama Naidii v. Ve^ikatalakshm’u (1911) 10 I.C. 632. 
Sec also Snrendranath v. Bolaram, (1918) 45 I.C. 699. 

3. Depniy Commissioner, Gonda v. Bhagioan, {\dm) 12 0.0. 
124 = 2 I.C. 297 : Shecraj v. Kameshur, (1902) 24 All. 282 (Limita- 
tion) ; Gunessar v. Qo^xesh, (1898) 25 Cal. 789 ; Mungnl v. Girija 
Kant, (1882) .8 Cal. 51 P.C.; S;ii6 Lai v. Peare Lai, (1889) 9 A.W.N. 
163; Shafaat JUgamy. Harmat , {lQ9b) 16 A.W.N. 15; Nageshar 
Prasad y. Srinivas, (1891)11 A.W.N. 33; Sheo Sakai y. Kajaf 
Khan, (18S2) 2 A.W.N. 128; Kali Charany. Sharaf AH, (1884)4 
A.W.N. 39 ; Ohvla?n Mitham7nad v. Narain Das, (1901) 21 A.W.N. 
32; MuJtanmiad Husain y , Mozajjar Hussain, (1905) 25 A.W.N. 
237. 

4. Sitanath v. Rani Kunak, (J923) Cal. 322=67 I.C. 879. 

6. Ka^uiasicarny v. Martida Pillay, (1924) Jlad. 145=76 
I.C. 761. 

6. Viioba V. Tejiram, (1912) 14 Bom. L. R. 264 = 14 I.C. 977. 

See also BaViriskna v. Shiva China, (1911) 35 Bom, 245. 

7. Ishan Chandra v. Dulal Chandra, (1918) 44 LC. 220. 

8. Govinda Chandra v. Kailash Chandra, (1918) 45 Cal. 530. 
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Where a decree was transferred to another 
Court for execution and the judgment-debtor in 
setting aside an attachment made by such Court 
did not raise the plea of limitation as far to the 
execution of the decree, ifc was held that he was 
not prevented from raising it before the Court that 
passed the decree upon his subsequent application 
to that Court. ^ 

A judgment-debtor cannot be allowed to raise 
a plea which he might and ought to have taken 
when notice under section 248 (Or. 21, rule 22) 
was issued to him to show cause why the decree 
should not be executed,^ So where the holder of a 
decree against the mortgagee attached the mort- 
gage decree before its execution, got himself sub- 
stituted in place of the mortgagee-decree-holder 
sold the property in execution and the judgment- 
debtor did not object to the substitution, but only 
pleaded payment to the substituted decree-holder 
the substitution of the decree-holder Was only an 
irregularity and could not be raised m later pro- 
ceedings, because such irregularity did not affect 
the jurisdiction of the Court.'^ 

But a notice to the judgment-debtor without 
specifying the specific relief prayed for will not 
render the order made on it res judicata^"^ and where 

1. Srihiiry v. Murari, (1836) 13 Cal. 257. 

2. Murlidhar v. Narsingh, (1911) 17 O.W.N. 113=10 C.L.J. 
453 = 10 I.C. 359 ; Fazar v. Uzir AH, (1909) 1 I.C. 284 ; Taj Singh v. 
Jagan Lai, (1916)38 All. 289; Dorayya v. Vcrreyya, {\9lQ) 
M.L.J. 312 = 44 I.C. 4. Sec also Inayat v. Sadik, (1920) 56 I.C. 
251; Appasavii w. Snndaram, (1910)7 M.L.T. 224 = 6 I.C. 283 ; 
WaJulutnal v. Tharo, (1909) 4 I.C. 478; Brajlalv. Atkinson, (1901) 
5 Pat. L.J. 639 = 57 I.C. 707. 

3. JogendranatU v. Hiranya Kumar, (1905) 2 C.L.J. 499 ; 

4. Chckalingam v. Madura Meenaiohi, (1909) 5 M.L.T. 293 = 
4 I.C. 1141, 
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tee law of execution 


Judgment- 
debtor and 
estoppel. 


a notice issued under section *248 C.P.C. 1882, was 
not personally served upon the judgment-debtor 
and he was not otherwise appraised of such notice 
with the result that he came to know of the execu- 
tion proceedings for the first time when his movea- 
bles were attached and he preferred objection to 
execution soon after, the principle of res judicata is 
inapplicable.^ The mere issue of a notice under 
section 248 C.P.C. not followed by any order for 
execution or by any act of the Court such as attach- 
ment of property in furtherance of execution, 
cannot be construed as an adjudication by the Court 
that the application is not barred by limitation-^ 

Where a person on his own application was 
joined as a respondent in an appeal but failed to take 
any steps by way of defence on the suit having been 
remanded for re-trial on the merits, whereas if he 
had chosen to do so, he could have filed a written 
statement raising any defence, which he had or 
thought he had, it was held not open to him to 
raise, on the plaintiff proceeding to execute his 
decree, such objection as he could have raised by 
way of defence to the suit itself because this would 
fall within the principle of the explanation of section 
13 of the Code of 1882 and “ although section 13 
might not in terms apply by reason of the matter 
not having been decided in another suit, still the 
principle of law underlying section had to be 
applied to proceedings in execution of decrees-”^ 

1. Mochai Mandal v. Meserxiddin, (1911) 13 C.L.J. 26 = 9 I.C. 

2 1 3 . 

2. Khisal V. Ukiladdin, fl90P) 14 C.W.N, 114 = 3 I.C. 47. 

3. Kishan Sakai v. Aladad, (1891) li All. 64. See also 
JJfhari Lai v. Mojid, (1897) 24 All. 138 ; Basdu v, Juthan^ (1905) 

27 All. 6S4 ; Lawrence Philips ^ Co. v. Nazaratli^ (1924) 78 I.C. 
806; National Bank of Un'ir India Ltd. v. Gnpal Das, (1924) 
Oudh 434 = 81 I.C. 651. 
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It is not always incompetent to a party to set 
up in execution proceedings a claim which might 
have been set up by him in the suit itself, but 
which he had omitted to raise by way of defence in 
the suit. Though the plea might have been set up 
as a ground of defence in the suit, yet where it was 
not one that ought to have been then raised by the 
party, his omission to have raised the plea in the 


suit itself would not bar him from setting up such 
claim anew in proceedings in execution.^ 


Failure to 
raise defence 
in suit. 


It is not however the law that a judgment- 
debtor who puts forward objections in the execution 
department must put forward all possible objections 
once for all and that if he does not do so matters 
which he has omitted must be treated as res juthcata 
against him even if he was not aware of them. 
Unless a particular objection has been raised and 
decided the matter is not res judicata against the 
judgment-debtor by reason of the fact that he had a 
previous opportunity of raising the question but did 
not do 30.^ Nor is a defendant in a suit debarred 
by section 47, C. P- Code from raising a point in 
defence of his title even though he could have 
raised but did not raise it in former execution pro- 
ceedings to which he was a party.*^ Where an 
earlier application for execution was dismissed as 
barred by time and in a later application it was 
contended that execution was not barred by reason 


Objection 
must have 
been decided. 


1. Alohayya'V. Bangarayya, (1302) 16 Mad. 117. 

2. KalidJt, V. Jagaii Prasad, (1916) 13 A. U. J, 162 = 37 
I. C. 950. 

3. Chandr aynoni v. Ualijennessa, (1908) 9 C.L.J. 464.-=4 1. C. 
168. See also Durga Ckatan v. Karanat Khal, (1903) 7 C. W. N. 
607. Lakshini Kutfiamma Marithumma, (1925) Mad. 127 = 
47 M.L.J. 798. 

U-lOO 
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of certain earlier applications and acknowledgments 
the Court said that in the earlier application there 
was no adjudication that the execution of the decree 
was barred but only that the application was not 
shown to be in time and to that extent only the 
adjudication was binding on the parties. The 
doctrine of res judicata in execution proceedings . 
cannot be carried further so as to make the adjudi- 
cation equivalent to an adjudication that the other 
applications and acknowledgements relied upon 
were not sufficient to save limitation/^ Where a 
decree was passed for possession of land and mesne 
profits and the decree-holder applied for execution 
in respect of both the reliefs, and the Court ordered 
delivery of possession and made no reference to the 
other relief asked for, the same did nob bar a subse- 
quent application for realisation of profits under 
the decree.^ Where a judgment-debtor objected to 
an attachment of certain property but by mistake 
omitted to mention in his objection certain houses, 
in respect of which he filed another objection, ii 
was held that the judgment-debtor could make the 
second objection and that section 111 or 43 C. P. C. 
18S2 was no bar to it/* 

It is only where substantive rights are decided 
in an order in execution, such decision is res 
judicata in subsequent execution proceedings. Jhit 
when the decision on the prior application was 
one on a question of procedure as it then stood 
it does — not- rate as res wh^u. ..that 

procedure itself is changed by statute."* Where 

1. Mahadeo v. Trimbakhat, (1919), Jl Bim Tj. R. -SI 1 = 50 

I. C. 972. Soe Kalian Singh v. J iaan Frasad, 13 A. L. J. 

102 = 27 1.0.950. 

2. 2^ilyana,nda V. Oaiapati^ (1901) 2*i G31. 

3. Har Prasad v, Raiha^rishnan, (1900) 2 I. C. 3 05. 

■X. Varadaraja v, (1916) 39 923. 
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a decree-holder having put up certain properties of 
the judgment-debtor to sale in execution of his 
decree, bid for Bs. GOO for it but failed to deposit 
the earnest money and then applied to withdraw the 
execution ; and the Court, being of opinion that this 
was a dodge to avoid paying the earnest money, 
allowed the application, but subject to the condition 
that the same properties should be put up for sale, 
first at the next application for execution and 
decree-holder must bid for Bs. GOO for it. It was 
held that that the order was not binding on the decree- 
holder so as to preclude him from proceeding to 
execute the decree against the other properties of 

w 

the judgment-debtor, and the court have no power 
to make such an order, it did not operate as res judi- 
cata.^ Similarly when the Court refused to confirm 
an auction sale in consequence of the failure of tlie 
decree-holder to produce the receipt as ordered and 
directed also that the decree-holders should not have 
power further to execute their decree, but on a 
subsequent application the Court ordered sale, it 
was objected that the prohibition under the previous 
order operated as res judicata. It was held that the 
order thus relied upon was superfluous and not 
warranted by any issue then before the Court and 
did cot oper.ite as res judicata as to the right of the 
decree-holders to execute their decree." 

An application for the execution of a decree 
when the applicant was not upon the record wlien 
judgment was given nor when the decree was made, 
but subsequently to both, would not by itself make 
the applicant a party to the suit and a decision by 
such Court on an issue as to such applicant’s legiti- 

1. Jnaniida v. Nokulesivar, (1906) 11 C.W.N. 236. 

2. Natlhu Ram v. Muhammad AH Kant (1895) A.W.N. 119. 


796 


TEE LAW OF EXECUTION 


Construcbive 
Res judicata. 


naacy aod since it was naade without Jurisdiction, 
was held not to be a bar under section 2 C. P. C- 
1859 to a regular suit later on in which the said 
applicant’s legitimacy is again put in issue-^ In a 
petition for the execution of a decree for mainten- 
ance an erroneous decision on a point of law does 
not operate as res judicata, so as to bar a 
subsequent application to recover arrears of 
maintenance accrued due after the first application.* 
Where a Judgment-debtor did not take excep- 
tion to the amount set forth as being due on the 
decree in an application for execution, he was not 
prevented by the rule of res Judicata from afterwards 
raising the question.® 

The principle of implied or constructive res 
judicata is not necessarily applicable to execution- 
proceedings.^ Where the grounds relied upon by 
the decree-holder as saving limitation in respect of 
the subsequent application have not been adjudi- 
cated upon in the previous execution proceedings,^ 
where a judgment-debtor did not take exception to 
the amount set forth as being due on the decree in 

1. Abidiinissa v. Ainirutiissay (1876) 3 Cal. 337 P. 0. See also 
FaJtharoodcin v. Pogost\ (1878) 4 Cal. 309, 

2. Sita^na v. Narayana, (1916) 30 504. See also 

Palnia'p'pa v. Savari^ (1908) 18 M L.J. 548. 

3. Kalyan v, Jagaii, (1915) 37 All. 539 ; Rattan Lai v. Riba 
Ktmria, (1916) 34 I C. 144. 

4. So7nastinda*'ani v- Chokkalinga^ (1917) 40 Afad, 780; 
Subfaniania Aiyar v. Rajcshwara, (1917) 40 Mad. 1016 ; S1i4o 
Mangal v. Mt. JZfWsa, (1933) 44 All. 159. See Mydeen v. Md. Abdul 

(1919) 10 L.W. 565 = 63 I.C, 862 ; Dabli and London Bank 
V, Ramrattan^ (1916) 2 O.L.J. 611=32 I.C. 754; LaksJmiikutti- 
amma v. Mariathtunma, (1925) Mad. 127 = 47 M.Ij.J. 798. See 
however Janki Kuer v. Banioimala Ramanuja Jeer, (1924) 3 Pat. 
LAV. 318=45 I.C. 404 ; Rameswar v. Keshwar, (1917) 47 I.C. 700. 

5. Mahadeo'^. Trimbak, (1919)21 Bom. L.R. 344=50 I.C. 

972 . 
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an application for execution,^ where the previous 
application was for recognition of transfer and for 
transmission of the decree, and in the later applica- 
tion the judgment-debtors objected to the mode of 
execution,^ where the question in the previous 
execution proceedings was about the reopening of a 
partition and the subsequent application was for 
division of the same properties^ then was no res 
judicata. 

An order in execution proceedings may bar the Bar of 
trial of the same question between the parties in a 
subsequent suit.'* Where in execution of a decree, 
the judgment-debtor alleged a payment and it was 
on inquiry found to be and also,’” when the executing 
Court decided that the lands attached in execution 
were saleable^' when the widow's objection to deli- 
very of property on the ground of her right to 
residence was negatived and she instituted a suit to 
declare her right to reside and for maintenance/ 
when the judgment-debtor's property was held liable 
or not liable to attachment,® the same question 
cannot be raised in a subsequent suit between the 
parties. 

1. KaUjan Sin;)h v. Prasad, (1915) 37 All, 639 ; Rattan 

hal V. Riba Kanria, (1910) 34 I.C. 144. 

2. Natcsa Chettiar v, Annamilai Chettiar, (1923) Ma4. 487 
= 731.0. 213. 

3. Podnru Lakshmi ^araT/ina v. Ponnada Pallamraju , 

(1910) 4 B.W. 101 = 37 t.C. 354 . 

4. Nga Po Tun v. Mi Than Pan, (1910) I U.B.R. 0G = 10 I.C. 

991. 

5. Ahd^Lllah v. Kanhzya, (1913) P.R. 91=14 I.C. 751. 

G. Kashinaih v. Dhoivishat, (1916) 40 Bom. G75. 

7. Bhagwan Kuarw. Ha^-na'n (1915) P.Tj.R. G9 = 2G 

I.C. 430. 

8. VWioba y. Tejiran, (1912) 14 Bom. 15. R. 2G4 ; = 14 I,C. 

977 ; Jaburahs v. Ekram Kai, (191S) 4 Pat, L.W. 279 = 44 I.C. C54, 
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Estoppel in 
lyais. 


Oarr v. Lon- 
don and N. 
W. Ry. Co, 


The law of estoppel in pais in its modern forms 
is stated in the Indian Kvidence Acfc.^ Under 
Section 115 ‘‘Where one person has, by his decla- 
ration Act or Commission, intentionally caused or 
permitted another person to believe a thing to be 
true and to act upon such belief, neither he nor his 
representative shall be allowed, in any suit or 
proceeding between himself and such person or bis 
representative, to deny the truth of that thing." In 
the case of Carr v. London and N.W.Ry, Co.,^ the 
following propositions on estoppel in were laid 
down, (a) “ If a man by his words or conduct 
wilfully endeavours to cause another to believe in a 
certain state of things which the first knows to be 
false and if the second believes in such a skate of 
things and acts upon such belief, he who knowingly 
made the false statement is estopped from averring 
afterwards that such a state of things does not in 
fact exist^ ; {h) If a man, either in express terms or 
by conduct, makes a representation to another of the 
existence of a certain state of facts which he intends 
to be acted upon in a certain way and it be acted 
upon that way in the belief of the existence of 
such a state of acts to the damage of him 
who so believes and acts, the first is estop{)ed from 
denying the existence of such a state of things.^ (c) 

If a man, whatever his real meaning may be, so 
conducts himself that a reasonable man would take 
his conduct to mean a certain representation of 
facts and that it was a true representation and that 
the latter w’as intended to act upon it in a particular 
way and he with such belief does act in that way to 

1. Act of 1372, s, 115. 

2. C^STo) 10 C. P. 307. 

3. Munoo Lall v. Lalla, (1S73J 21 W.R. 21. 

4. Sec Madhuh v. Law^ (1S74) 13 B.L.R. 394. 
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his damage, the first is estopped from denying that 
the facts were represented.^ (d) If in the transaction 
itself which is in dispute one has led another into 
the belief of a certain state of facts by conduct of 
culpable negligence calculated to have that result 
and such culpable negligence has been the approxi- 
mate cause of leading and has led the other to act 
by mistake upon such belief to his perjudice, the 
second cannot be heard afterwards as against the 
first, to show that the state of facts referred to did 
not exist. 

Estoppel is purely a personal bar operating 
against the person whose conduct constitutes it and 
against his privies and representatives- The simple 
fact of purchase at an execution-sale will not make 
the purchaser the representative of the judgment- 
debtor within the meaning of section 115 of the 
Evidence Act. On the contrary the execution- 
purchaser derives bis title by operation of law ad- 
versely to the judgment-debtor. The title of a 
judgment-creditor or an auction-purchaser cannot 
be put on the same footing as the title of a mort- 
gagee or of a person claiming tuider a voluntary 
alienation for the mortgagor. The possession of a 
purchaser uader such circumstances is really not the 
possession of a person holding in privity with the 
mortgagor.® This opinion was found to have been 

4 

1. See Sarat Chundcr v. (I89i) 20 Cal, 296 

P.C.; iSycd Mural v. Skeo Suhai, (1892) 19 I. A. 211 ; Maydkrain v. 
Bam Aotor, (1915) 27 LC. Oil. But not \vhnn the person ie under no 
duty to speak ; Kaiichd'ib v. K^mala, {1915) 21 C.L.J. ■111=:29 I.C. 
731. 

2. Sec McLaren v. Vcri>Mioylc^ (1901) G C.W.N. 229. 

3. Lala Parbhii v. Myhic, (1S37) 14 Cal. 401 ; Bashi Ghundcr 
V. F.naijat, (1892) 20 Cal. 23G ; Oofir v. Hem Clmidert (1892) IG 
Cal. 355 ; Run<]<^ \ , Hoj CnoDi'Xrre^ (1886) G W.R. 197; Musst.lmrit 
V. Dulla^ (1372) IB W.R. 200; AH Saheb v. Kaji Ahmcdf (1391) 


Summary of 
the rules. 


Estoppel is a 
personal bar. 



Auction- 

purchaset 
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based on a mis-apprehension of views^ expressed by 
the Privy Council on the distinction between a sale 
in execution of a decree and a sale in satisfaction of 
the decree,^ for though a purchaser at an execution 
sale is a representative of the judgment-debtor 
within the meaning of Section 47 C. P. Code, it 
does not necessarily follow that he is not barred by 
the same rule of estoppel as the judgment-debtor on 
the principle that the former has purchased merely 
the right, title and interest of the latter,® and conse- 
quently does not occupy a position of greater 
advantage.^ 

A purchaser at a court-sale represents the 
judgment-debtor to the extent of such right, title 
and interest as he had in the property purchased at 
the date of the sale and represents the execution 
creditor in so far as he had a right to bring such a 
right title and interest to sale in satisfaction of his 
decree.'* Where a plea of estoppel is available to 
the decree-holder it is likewise available to the 
purchaser at the execution sale.® He may take 

16 13010.197; K.isar;i v. Lallu, (1885) 9 Mom. \ Qajanan \ . 
Nilo, (1901) G Bom. L.R. 864. 

1. Srimaii Ana^hdamoiji v. DhancncU-a, (1871) 8 B.L.R, 1211 
P.C. ; Tarakcliatkdra v. BaikatUnath, (1860) 7 Cal. 107 P.C. 

2. Ishan Chunder v. Beni Madh 2 tbt (1896) 24 Cal. 62 F.B. 

J. Dorab v. Abdool, (1878) 5 I. A. 116 ; Snndara v. Venkalct- 
varada, (1893) 17 Mad. 228 ; Rajah of Deo v. Abdullah, (1918) 45 
Cal. 909 ; Kalidas v. Prasamm iiumar, (1919) 24 C.W.N 269=65 
I.C. 699. 

4. Mahoomcd v, Keshori, (1895) 22 Cal. 909 P.C, ; hhan 
Chunder y, Beni Madhub, (1896) 24 Cal. 76; Ram Coomar v. 
Macquccn, 18 W.R. 166 P.C. ; Unopoorna v.Nufar, (1874) 12 W.R. 

148 ; Oulzari v. Madho, (1904) 1 A.L J. 66 F.B. 

5. Krishna Bhupati v. Vikrama, (1894) 18 Mad. 13. 

6. Krishna Bhupati v. Vikrama, (1894) 18 Mad. 13. Sarai 
Chunder v. Oopal Chunder, (1893) 90 Cal. 296 P. 0 ; Swaminatha 
V. DharmaVinga, (1917) M.W.N, 83. 
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advantage of an estoppel arising from the deed by 
which the debtor acquired title and is in his turn 
estopped by the deed made by the debtor before the 
sale ; in other words, the buying creditor is bound 
by an estoppel against the debtor as grantor. lie 
is not bound by findings of Court as to genuineness 
of documents in a suit to which the defendant but 
not the purchaser was a party.^ 

If an auction-purchaser does not question the Delay and 
acts of his predecessor within 12 years he will be acquiescense 

estopped from objecting to them on the ground of 
acquiescence.^ If a judgment-debtor does not take 
appropriate proceedings to get an illegal sale set 
aside, his transferee is bound by the same estoppel 
and cannot question the sale."* 

Attestation by itself is not sufficient proof of 
knowledge of the contents and does not impart 
necessarily assent to all the recitals therein."* To 
act as estoppel it must be shown by the party plead- 
ing the estoppel that the action of attestation was 
a wanton deception/’ Where the auction- purchaser 
allows another to remain in possession for a long 
time and attests a sale deed by him his conduct 

1. Debcwdrw^ath w . MirzabduU (1909) 10 G.L.J, 150=1 I.G. 

201 ; Prayag v, Sidhu Prasad, (1908) 35 Cal. 877 ; Badlia Kanta 
V. Ramattanda, (1913) 39 Cal. 513. Pradyot Kumar v. Isri Ram, 

(1912) 16 I.C. 792 , Kanchan Mandar v. Kamala Prasad Chowdhry, 

(1915)21 C-L.J. 411 = 29 I.C. 734. See JoogiU Kishore v. Khaja, 

(1360) 4 W.R. Act X Rale 6 ; Gajanan v. Nilo, (1904) 6 Bom. L.R. 

864. 

2. lure Palampadiyan, (1910) 9 M.L.T. 207=8 I.C. S46. 

3. Sibdyal v. Oo7irc4 Rao, (1372) 18 W.U. 231. 

4 . Hiwa Mai v. Kamnamoy, (1912) 13 I.C, 543. 

5. Raj Lukhcc Dabca v. Gokool Chauder Chowdry, (1869) 13 
M.I.A, 209 ; Ram Chuuder Poildar v. Hari Das (1883) 9 Cal. 

463. 

G. Mming Tha v. Manny Shwc, (1911) 12 I.C. 891 ; Basso v, 

Mir Unhainviad, (1913) 20 l.G. 291, 

U-101 
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Purchase 
sabject to 
mortgage. 


estops him from claiming the 
317 of C. R Code." 


benefit under section 


If a person purchases an estate subject to a 
mortgage, whether under a voluntary conveyance 
or under a sale in invitum and undertakes to dis- 
charge it, he cannot be heard to deny the validity 
of the mortgage subject to which he made the pur- 
chase. Where however the purchaser merely buys 
an estate which is under mortgage but does not 
take it subject to the encumbrance or undertake to 
discharge it, he is not precluded from impeaching 
the validity of the mortgage. The distinction bet- 
ween the two classes depends on the question 
whether the property has been sold subject to the 
mortgage or whether mere notice of the alleged 
mortgage was given in the proclamation of sale. 
The former contingency is provided for by Order 
21, rule 62 and the latter is contemplated by Order 
21 rule 66 of the C. P. Code, 1908.^ If a person 
purchases the interest of a mortgagor he is as much 
bound as the mortgagor himself not to dispute the 
validity of the mortgage.® Where property pur- 
chased in execution of a money decree was subject 
to a mortgage but not a mortgage executed by the 
judgment-debtor, although he could have been 
estopped from denying liability under the mortgage 
on account of his conduct in the mortgage trans- 
action, the purchaser was held bound equally with 

1. Kandasamiv. Ranga&ami, {1912} 23 M.L.J, 301 = 16 1C. 
30. 

2. Kalidah v. Prasa^na Kumar ^ (1919) 47 Cal. 466. See also 
Ganesh v. Bisram^ (1913) 18 I. C. 461. 

3. . Dcbt'ndranath v. Mirza (1909) 10 0, 1j J. U0= 

I. C. 264 ; Pore$linath\, Anathnatii^ (1882) 9 Cal. 266 P. G. on 
api)cal from (1878) 4 Cal. 783; Kishory Mohan v. Maho)ncdi (1890) 

IS Gal. 1888, affirmed on appeal (1895) 29 Cal. 909 P. 0,. Seepage 
434 ct scq. svi'ra. 
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the judgment-debtor inasmuch as the interest o subject to 

latter had passed to him and his purchase was there- mortgage. 

fore subject to the mortgage.^ 


^Vhere a person purchases property subject to 
a mortgage he is not by that sole fact estopped from 
disputing the validity of. or the consideration for the 
mortgage. But if the mortgagee has been induced 
to suher some detriment or it he foregoes a portion 
of his money, then the purchaser may be estopped 
from disputing the mortgage-^ When the plain- 
tiffs purchased property of the judgment-debtor 
in the possession of a third person as mort- 
gagee in execution and sued to set aside the 
mortgage as for fraudulent and collusive, it was 
held “that the plaintiffs were not estopped, as the 
judgment-debtor might be, and there was nothing 
to prevent the judgment-debtor from benefiting by 
the chance of any claim upon the property even if 
he had himself to sue to procure it. An auction- 
purchaser at a sale in execution is not estopped 
from asserting, as against a person claiming to be a 
mortgagee prior to the sale of the property pur- 
chased, that in tact the property was his own, 
independent of the auction sale. At the most, his 
conduct in making the purchase could only be 
regarded as some evidence of an admission of title 
in“the judgment-debtor which he could explain or 
rebut.^ Though after a purchase subject to a 
charge, the purchaser cannot deny the validity of ^he 


” 1. pVa./«!7 V. Sidhu, (1908) 35 Cal. SIT ■, Kifayan.Ua v. 

Mahabir Frasad, (1913) 1 O. L. J. 175 = 24 I C. 2. 

■2 Bala Preshad V. Sujan, (1919) P. W. R. 28- 49 1 . . ■ . 

SCO also Jairay v. Radhakrishna. (1913) 35 All. 257 (where the 


mortgage was simply notifiefl ) _ , 

3. Ganesh-v. Purushottamy (1908) 33 Bom. 311. 

4. Pandit Bannvian v. (1875) 7 N. W. P. 145. 


% 



804 


THE LAW OF EXECUTION 




charge, he can contest the accuracy of the descrip- 
tion of the charge in the sale proclamation. In any 
case a mistake in a sale proclamation can confer no 
greater right or benefit on the holder of the charge 
than is possessed by him under his own decree.^ 
An auction-purchaser is not bound by a statement 
in the sale certificate as to the situation of the land 
purchased by him.^ When the purchaser of the 
judgment-debtor’s property in execution of a money 
decree paid off a prior encumbrance of 1896, he is 
not debarred from denying the genuineness of 
another mortgage of 1897, simply because he had 
acquired the portion of a prior encumbrance.** 
Where a landlord in execution of a mortgage 
decree caused the sale of an occupancy holding and 
purchased it himself, he is not estopped from 
pleading non-transferability without his consent in 
a subsequent suit by the mortgagee of the occupancy 
holding/ 


Doctnae Joes 
not rest oq 
notice of 
duty. 


The doctrine of estoppel does not rest absolutely 
upon any notice of duty on the part of the person 
sought to be estopped. The word ‘omission* in 
section 115 of the Evidence Act need not be an 
omission to perform a duty implied by law. It is 
sufficient to raise an estoppel that a person, who 
has an interest in the property sought to be sold in 
execution of the decree and who has had an 
opportunity of having that interest proclaimed 
before the property is sold, has deliberately omitted 

1. MaJuibir v. Aiiiunta7tnissat (1919) 50 I. C. 145. 

2. Purgan v. Dhanpat, (1919) 52 I. G. 739, 

3. Shib Narain v. Bxikunthanath, (1913) 19 C. L. J. 200=20 
I.C. 864. 

4. Khasim v. Harmora Lai Biswas, (1908) 35 
CaU 904; (1904) 8 C.W.N. Kunja.Beharyly. Matu, (1909) 
1 I, C. 661. 
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to ask ths Court to have it notified for the inform- 
ation of the auction-purchaser. Under Order 
21 rule 66 C. P. Code if there is a duty on 
the decree-holder, there is also a duty on the 
judgment-debtor to put forward any claim which 
he has by way of encumbrance, and if he does not 
do it, he is estopped from setting it up afterwards as 
against the auction-purchaser.^ 

If a creditor in execution of a money decree sells 
certain property as that of his judgment-debtor, he 
will be estopped from afterwards setting up, any claim 
against the purchaser of a previous mortgage, which 
had been created in his own favour, and of which he 
had given no notice to the purchaser at the time the 
property was sold, and in ignorance of which the 
purchaser bid for the property, and paid the full 
price. The principle holds good even in cases where 
the mortgage deed has been registered.^ So A 
mortgagee who has the mortgaged property sold, in 
execution of a decree other than upon his mortgage, 
without disclosing his mortgage lien, is ever estopped 
from setting up the mortgage against the title of 
bonafide purchaser at an execution sale.® But where 

1. Ma^ikram v. Ram Aoior, (1915) 27 I.C. Gil ; Raja of 
KcUahasH v. Maharajah of Vcnkatagiri, (1915) 38 Mad. 387 ; Rran 
Singh v. Janardan Singh, (1912) 14 C.L.J. 541 = 13 I.C. 307; 
Chidambaram v. Kandasami, (1923) 46 Mad. 708 ; Rukmabhai v. 
Raviahandra, (1925) Nag. 320 = 88 I.C. 831. 

2. Tnkaram v. Ramaohandra, (1877) 1 Bom. 314 ; Agarohand 
V. Rakhma, (1888) 12 15om. G78 ; Jagannaiha v. Gattgircddi, (1892) 
15 Mad. 303 ; Kastnriv. Vcnkatachelapathi, (1892) 15 ^lad. 412; 
Atab Pramanik v. Arif Tarafdhar, (1914) 19 C.L.J. 590 ; 0)ikar v. 
Baijnath, (1893) 7C.P.L.R. 15; Sadasheo Tamboli v. Mi. A'airewaH, 
(1889) 3 C.P.L.B, 15 ; Wiagwandas v. TaraohaJid, (1901) 14 C.P.L.R. 
17; Rani Raian Kuar v. Ratin Lai Seth Mahesan, (1900) 2N.L.R. 
lOG ; Kalidas v. Prasanna Kumar, (1920) 47 Cal. 466 ; Azizv, 
Mohun, (1909) 4 I.C. 891. 

3. Muhammad v, Shib Sakai, (1894) 21 All , 309 ; Me Connel v. 
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Decree-holder 
and estoppel. 


in an application for execution of a money decree, 
the decree-holder mentions that the property was 
subject to a mortgage held by him, but the proclama- 
tion omits it, and such omission was not due to any 
fraud, collusion, or misconduct, it was held* that he 
was not estopped from putting forward his mort- 
gage against the auction-purchaser.^ Where the 
property is sold under a mortgage decree, the 
interest of the mortgagor as well as of the 
mortgagee passes to the purchaser. The mortgagee 
is completely estopped from disputing that such is 
the effect of the sale, so far as his interest is con- 
cerenedj although the office may have only described 
the sale as one of the right, title, and interest of the 
mortgagor, for it is not the practice in India to 
require the mortgagee to convey to the purchaser, 
and the transfer must take place by way of estoppel.^ 

Where a purchaser buys at an execution sale, 
all that he need look to is the proclamation and 
possibly the decree. The proclamation is prepared 
by Court, from the information given mainly by the 
decree-holder, and if the decree-holder lets the 
advertisement be drawn up in a particular way, he 
cannot be allowed afterwards to repudiate it and 
say, that the purchaser, whose money be has taken 
bought something quite different from what was 
advertised for sale.^ Where a decree-holder by 
mistake put up to sale the same piece of land under 
different numbers on two different occasions, and 

Mayer, (1876) 2 N.W.P. 315. See also Annath v. Bishtu, (1879) 4 
Cal. 783 ; affirmed on appeal (188-3) 9 Cal. 265 V.G.\ Kalidas v. 
Prasanna Kumar, (1919) 47 Cal. 466 ; Mauny Kyniv. Ma Pwa Me, 
(1921) 64 I.C. 953. 

1. Ram Sarup v. BJiarat, (1921) 43 All, 703. 

2. Seshagiri v. Salvador, (1881) 5 Bom, 5, 

3. Khirodc v. Jankidas, (1913) 20 I.C. 753. See page 418 m'ra. 
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purchased it himself on the first occasion, he is 
estopped from setting up his purchase so as to defeat 
the rights of the purchaser at the second sale.^ 

Where a co-sharer purported to mortgage the 
whole property and not merely his moiety in it and 
before the final decree was passed on the mortgage, 
N purchased the interest of both the sharers and was 
brought on record before the final decree as the 
representative of the mortgagor, and the property 
was sold and purchased by the mortgagee, in a suit 
by the mortgagee to establish his title to the whole, 
he was not precluded from showing that the mort- 
gagor had title only to a moiety and that was what 
passed under the court-sale and no more, unless 
he was misled by some representation on the part of 
N into believing that the mortgagor has full title.^ 


A conduct of waiver may preclude parties Waivec, 
from asserting rights which they did not come in 
time to assert.'’ When the holder of a mortgage 
decree, after exhausting the mortgaged properties, 
proceeds to sell other properties of the mortgagor, 
and the mortgagor does not on notice object to 
such proceeding and an order is made, be is estop- 
ped bv his conduct from objecting to a subsequent 
execution, on the ground that no decree under 
section 90 of the Transfer of Property Act was 


1 . TinuaiJpa v. MxiruQappa, (1884) 7 Mad. 107. 

2. Kctiffialkumar v. Kalimeah, (1911) 15C.W.N. 5^2 — 9 I,C. 

C62. 

3. Janakiv. Kamalathammol, (1873) 7 M.H.C.R 2G3. 

4 ^ (huiiwlras. hitijnath, (1903) 31 Cal. 370; Madhusndan v , 
Kailask Chnndcr, (1898) 2 G.W.M. 201. (In this case the executing 
Court was the Coart competent to pass the decree and the order for 
execution was held to be a decree under section 90 of the Transfer of 

Property Act.) 
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A person will be precluded by his conduct 
from objecting to an irregularity in procedure 
which he himself invites.^ When an order for 
sale of mortgaged property was made under section 
89 of Transfer of Property Act during the lifetime 
of the mortgagor, it is not open to his legal rep- 
resentative in a subsequent proceeding in respect of 
the same decree to contend that there is in fact no 
decree which can be executed.^ 

Proceedings in execution are in invituvi as 
regards the judgment-debtor and he is in no way 
called upon to notice them and mere silence cannot 
operate as an estoppel. Where therefore, it was 
not suggested that the defendants took any part in 
the proceedings or stood by, so as to induce bidders 
to suppose that they claimed no interest other than 
as representatives of the judgment-debtor, or that 
their silence misled the bidders* the circumstance 
that the defendants refrained from setting up their 
title at the sale did not by itself estop them from 
impeaching the sale and asserting their own title.® 

A party who does not raise objection to the pro- 
clamation which he ought to have raised, and there- 
by fails in a duty which he owes to the Court, should 
be held to be estopped from complaining of an 
irregularity, such as undervaluation resulting from 
an errroneous statement which he should have 
corrected.^ But this rule will not apply to cases 

1. Timma)ia 'f . Putobhaidy (1899) 1 Bom. L R. 90. See also 
Akhar v. Alia, (1903) 25 All. 137. 

2. Rcshawcsarindrav. T)chcndrixha\a, (1919) 4 Pat. L.J. 213 
= 48 I.C. 245. 

3. Guritpadapa v. Irapa, (1890) 14 Bom. 558; Kanohanw, 
Kamjla, (1915) 21 C. L. J. 441 = 29 I. C. 734. 

4. Siraminathaw, Sivagnrunath<iy (1016) 32 I.O. 990. Sec 
also Arunachcllam v. AvnnaGhcllami (1839) 13 Mad. 19 P,C.; PraM, 
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when the judgment-debtor was not aware of the Waiw. 
facts to which he was bound to object and his 
failure to do so was due to a mistake for which he 
could not be to blame* 

The waiver of a fresh proclamation on the part 
of the judgment-debtor for a fresh sale does not 
mean that he waives objection to an irregularity in 
non-specification of the hour of the day to which 
the sale is adjourned inasmuch as he has no 
control over the form of the order of the Court.® 
Similarly an application by the judgment-debtor 
for an adjournment of sale ‘ without issue of 
fresh proclamation and beat of drum ’ does not 
amount to a waiver preventing him to apply to set 
aside the sale held on the day adjourned on the 
ground that proclamation of sale was not affixed on 
each of the properties and consequently the sale 
fetched a low price, provided that when he pre- 
sented this petition for adjournment he was ignorant 
of the fact that the proclamation had not been pro- 
perly posted upon the various properties according 
to lawi and such waiver does not amount to a waiver 
of any fraud practised upon the judgment-debtor.® 

An erroneous statement made in a proclamation 
of sale signed by the decree-holder of the decretal 
amount due does not estop the decree-holder, unless 
the judgment-debtor has in any way been pre- 
judiced by it.^ 

Singh v. Janardan, (1911) 14 C.L.J, 541 = 13 I.C. 337; Debi 
Prosad v. Nagendra Kumars (1924) 78 1. C. 727. 

1. Eaja oj KaldhastiY. Maharaja of Venkatagirit (1915)38 
Mad. 387. 

2. Bhikari v. Bam Surjamotiit (1902) 6 O.W.N. 48. 

3. Preo Lall V. Badhiha Prasad, (1902) 6 C. W. N, 42 ; 
Dhanukdhari Singh v. Nathinia Sahu, (1908) G C.L.J. 62, 

4. (Srinivasa Bao v. Sama Boo, (1911) 12 I.C. 97. 
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Waiver.-* 


IncotiSistcDt 

positions. 


To petition for the postponement of a sale in 
execution of a decree is not an intentional causing 
or permitting the decree-holder to believe that the 
judgment-debtor admits that the decree can be 
legally executed and occasions no estoppel.^ Where 
in execution of a decree the judgment-debtor 
applied for extension of time to pay the amount, 
but his application was refused and the sale held, 
he is not estopped for contesting the validity of 
the sale on the ground of irregularity, because 
the terms on which he offered not to question the 
validity of the sale when applying for extension 
of time w'ere not accepted by the Court. ^ 

An undertaking not to appeal may create 
an estoppel.® The withdrawal of an appeal creates 
a bar by estoppel, but it will not be so if tbe 
decree was a nullity and tbe appeal has therefore 
no decree to rest upon or to contend against-^ 
Tbe fact that a judgment-debtor has voluntarily 
satisfied a decree does not estop him from appealing 
against the decree,^ for the decree is there until 
reversed and a judgment-debtor is bound in law to 
obey it, until it is set aside. 

Persons will not be permitted to take up 
inconsistent positions ® Where a defendant allowed 

T7 iUina V. (1883) 10 Cal. 196 P.C. ; Musst. Oodsy v 

Musst. Ladoo, (3870) 13 M.I.A. 585. See also Mohundas y. 
Nilkomul, (1894) 4 C.W.N. ‘J83. 

2. Enanitiddin Jamed/tar v. Abdnl Jaffar Duftri^ (1910) 5 

I.C. 489. . 

3. Moonshec Maharanee, (1871) 14 il.I.A. 203 ; Aitantdasv, 

Ashburner ^ Co., (1876) 1 All. 67 \ Protap v. Arathoon, (1887) 8 
Cal- 455 ; Baliir v. Xobiii, (1901) 29 Cal, 306. 

4. Vishvanath v.Lallu, (1909) 11 Bern. L.R. 1070 = 4 I.O. 137. 

5. Mnla Shah v. Kir pa, (1883) P.R. 142. 

6. JliitssC Efatoonissa v. Khandkar, (1874) 21 W.R. 374 ; 
Sonaollah v. fmatnooddeen, (1875) 24 W.R. 273 ; Satyobhavid v. 
Bal Krishika, (1904) 29 Bom, 13. 
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without objection a purchaser of the plaintiff’s 
interest in the suit to substitute his name on the 
record, be was estopped from contending that the 
suit had abated.' Where in execution of a decree, 
the defendant objected that the decree was not 
executable as it was and the decree was subsequently 
amended, it was not open to him to say that the 
decree was capable of execution before it was 
amended.^ "Where a person against whom execu- 
tion is taken out admits liability on the decree 
holder giving up a portion of his claim, he cannot 
subsequently repudiate it ® Where in an applica- 
tion to execute a decree, which provided for no 
interest, the decree-holders put in a prayer as 
to the award of interest and the judgment- 
debtor) accepting his liability to pay his decretal 
debt as well as interest, obtained from time to 
time adjournments from the Court to enable him 
to pay the amount, it w’as held that the judgment- 
debtor could not at a later stage dispute the interest 
and was bound to pay it from the date of admission."* 
When in execution of a simple money decree, 
property was attached as belonging to the judgment- 
debtor, and after service of notice on his widow, the 
order for sale was passed and confirmed, it was held 
that the widow was precluded later on from raising 
a plea that the property had been given to her by 
her husband for her maintenance-*^ 


1. Bir Chciidru v. Bhansi. (1869) 5 B.L.R. A.U. 214 ; Manpal 

V. (1903) 27 All. 644 F.B.; Kaiishi v. Baddu, (1906) P. B. R. 

2.3 

2. UaJtomaya Prasad v. Abdul Hamid^ (1913) 18 C.W.N. 
266 = 21 I.C. 615. 

3. Balbir v. Jttgulkishore, (1918) 3 Pat. L.J. 454 = 46 I.C. 473. 

4 . Narayaii v. liasji, (1904) 0 Bom. L.R. 417. 

6. BfikmaOhai Y. liamohandray (1926) Nag. 320=88 I.G. 831. 
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Where a judgment-debtor, who had appealed 
for reversal of an ex parte money decree against him, 
had consented to the attachment of an occupancy 
holding pending the re-hearing proceeding, and did 
subsequently on the decree being confirmed object 
to the sale on the ground of non-transferability, it 
was held that the consent to the attachment meant 
only the preservation of the property for the benefit 
of any possible purchaser and did not estop the 
judgment-debtor from objecting to the sale*^ Where 
in a compromise of suit, the defendant filed a 
petition accepting personal liabilit}’ but the decree 
did not contain such liability, the defendants were 

not estopped from disputing their personal liability 
in execution.^ 


A party will not be permitted to approbate and 
reprobate in the same matter*^ Where a person 
allowed execution to proceed for nearly a year with- 
out objection and twice obtained stay of sale to 
enable him to pay off the decree, and having appro- 
bated the execution proceedings by payment of part 
of the debt, induced the creditor to grant time for 
payment of the balance, he was estopped from 
saying later that the decree was incapable of execu- 
tion/ A landlord who withdraws the amount depo- 
sited by the transferee of a non-transferable holding 
to set aside its sale, under section 310 of the Civil 
Procedure Codej 1882, without raising any objection, 
cannot plead subsequently that the transferee did 


X. Bochai v. Jsri Jaji, (1918) 5 P. L.W. 185 = 47 I.O *29. 

2. PursJwttam v. Keshosaran, (1914) 24 1,0. 206. 

3. Bee Kristov. Baromonee, (1873) 1 I.A.84; Bupchand v. 
S^rbeshwar^ (1906) 10 O.W N. 748. See Also VrajaJal v. 

(1904) 6 Bom. L.R. 1103. 

4. Coventry v. Tulshi Preshad^ (1904) 31 Cal. 823. 
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not by bis purchase acquire a valid title to the inconsistant 
holding.^ ^ 

Where the property of the judgment-debtor is 
sold in execution of the decree, and the proceeds go 
in satisfaction of the decree, and the judgment-debtor 
accepts the payment of the decree, he cannot im- 
peach a part of the sale.^ Where the plaintiff had 
received payment of money due to him out of the 
proceeds of a sale of two shares to the defendant, he 
was estopped to seek to bring to sale one of the two 
shares in the defendant’s possession even assuming 
that the plaintiff was in a position to show that one 
of the above two shares was the one undefined share 
mortgaged to him.^ 

Where the purchaser of the rights of two out 
of three brothers in an estate took two-thirds of the 
sale proceeds of a revenue sale, leaving the balance 
at the disposal of third brother, and a creditor of the 
latter took that balance out in 1904 without the 
plaintiff’s objection, the plaintiff was debarred from 
claiming it three years later because by his conduct 
and by acquiescence he had rendered the withdrawal, 
though impeachable at the time, unimpeachable 
after the lapse of tirae.^ 

Where in a proceeding to set aside a sale, a judg- 
ment-debtor, with the consent of the decree-holder, 
filed a compromise agreeing to pay the amount 
before a certain date and binding himself not to 
contest the sale if he failed to pay the amount on the 

1. TJiomas Barclay v. Sy$d Htmaitt AH Khan^ (1903) 6 
C.L.J. 601 ; Qadadhar v. Uidnaptur Zamindar Co., (1919) 27 
O.L.J. 385=43 I.C. 743 ; Ramn v. Praka&h, (1916) 33 1,0. 757. 

2. Annapuraabai v. Ramaohafuira, (1918) 43 I.C. 178. 

3. Jhinka v, Baldeo^ (1893) 14 All, 509. 

4. Baricharan v. Baridas^ (1913) 18 l.G, 805, 
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positions. 


day fixed, it was held that it would be contrary to 
reason and equity that he should turn round and 
repudiate the agreement and the agreement estopped 
him from contesting the validity of the sale*’ 


The Court of execution has the power to direct 
a refund of a sura levied under its order, subse- 
quently reversed as without jurisdiction, aud the 
decree-holder is estopped from saying that the Court 
had no jurisdiction to retrace its steps and to place 
the parties in the original position.® 


On a decree being passed on a compromise, the 
judgment-debtor will be estopped from objecting to 
its execution. But where in execution of a consent 
decree the defendant objected that the remedy was 
by suit and not in execution and the objection was 
upheld, the defendant cannot be allowed to say 
in answer to a regular suit that the remedy was 
by execution and the suit would not lie.^ 

The terms of a decree cannot be altered nor 
can a proviso be waived at the will of a party. But 
where the Court passed an order accepting the 
terms of a compromise for payment of the decree- 
amount by instalments, and where after several 
payments were made according to it the balance 
was sought to be realised in execution, the defendant 
was estopped from contending that the terms of the 
compromise could not be enforced in execution 

1. Uaitam Gha^idra v. Khetranath, (1901) 29 Cal. 677 ; 
Ldkshmi Prasanna v. Pajnid^rt (1918) 47 I.C. 831. 

2. QovM V. Shakharam, (1879) 3 Bom. 42. Kashidas v. Uhan 

Chunder (1904) 31 Cal. 914 P.C. 

3. Narasii7iha Rao v. Rama Rao, (1396) 5 M.L.J. 79; 
PrashaTid v. Eiiayctj (1876) 2 C.L.R. 471 ; Basti v. Sajjadt (1918) 
47 I.C. 558=21 O.C. 183. 

4. Sri Ranga Bhupala v. Nayanim Bahadur^ (1912) 13 I.C. 81 
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execution 



and conversely where the decree-holder, received 
payment by instalments, he cannot be permitted to 
deny that the payment was irregular-^ 

A decree altered by the agreement ot parties 
with respect to the mode of payment and the mter^t 
payable cannot be executed as a decree and the 
acquiescence of the judgment-debtor in such execu- 
tion cannot estop him from objecting to further 

execution of 


No declaration or omission will amount to an 
estoppel unless it has caused the person whom it belief in 
concerns to alter his position and to do this he must estoppel, 
both believe the facts stated or suggested by it and 
act upon such belief. In a sale of occupancy rights 
made with the Zamindar’s consent, it cannot be said 
that the vendees were misled by such consent, for 
they must have known that sale was void- And 
unless it is shown that the purchase was made on 
the faith of the Zamindar’s promise not to take 
action, the latter would not be estopped by his 
consent from questioning the validity ot the sals. 

If a purchaser knew of the existence of a mortgage, 
though it was not disclosed in the proclamation, no 
estoppel can arise as against a mortgagee who seeks 
to enforce a mortgage against the purchaser.^ A 
purchaser at an execution sale of a holding, who 
proves that in the sale certificate granted to him 
the annual rent is described as Bs. 8/, does not 

1. Dholimal v . Oiansingha, (1909) 3 S.L.R. 137 = 4 I.C. 479. 

For waiver in suoh cases, see Vol. 1. 158 supfOx 

2. DcbiBai w.Ookah (1881) 3 All. 585 ; Rcimatkhvi Rai v. 


Bakhjour Rai. (1884) G All. 623. 

3. Jhinguri v. Diirga, (1885) 7 All. 878 P.H. 

4. Nanakchand V, Chameli, (1019) 11 A.L J. 233 = 50 I. C. 
777 ; Jagannath v. DMWiun, (1916) 1 Pat. L.J. 16 = 34 I.C. 376. 
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thereby establish the plea of estoppel that the land- 
lord is not entitled to realise rent at a higher rate. 
To establish the estoppel, it is necessary to prove a 
statement anterior to his purchase, which may have 

influenced his conduct.' There can be no estoppel 
against an Act of Legislature.^ 

1. AmanAli'9.Mir Bassaini, (1909) 10 C. L. J. 606 =4 I 0. 

739. 

2. ShridJiar Balakrishna v. Babaji MiUa, (1914) 38 Bom. 709; 
Chidambaram Chetti v. Vaidylinga Padayacki, (1916) 38 Mad. 
519: Jagadabhandn Saha v. Radka Krishna Pal, (1909) 36 Oal. 
920 ; Telnm Pramanik v. Adxt Shaik, (1913) 18 1. 0. 791 ; 
Sitarama Chetty v. Cottah Krishnaswami Chetti, (1914) 24 I 0. 

507; Jogeswar Oorainy, Akhoy Chose, (1913) 19 0. L. J. 1=91 
I.O. 926. 
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CHAPTEB XXVI 

Wrongful Execution 

Irregular execution— Wrongful execution— Process before and after 
judgment — Summary remedy under the G. P. Code— Section 
creates special jurisdlotion— Kxpense or injury — Sufficient oause — 

Scope of the remedy— Appeal— Alternative remedy by suit — 

Burden of proof— Execution after judgment— Wrongful arrest— 

Fisher v. James Pcarse —Wrongful detention— General damages— 

Wrongful attachment— Cause of action— Damages— Kishore 
Mohan Boy v , Barsukh Das- Measure of damages— Defence- 
Limitation. 

An execution is irregular where any of the irregular 
requirements of the rules of the Court's practice 
have not been complied with and the proceedings 
will be set aside or amended or otherwise dealt with 
in such manner and upon such terms as the Court 
shall think fit.^ Where an execution is irregular, 
whether it be set aside or not, the sheriff and his 
officer, and all persons acting under the sheriff are 
in general protected by the writ, provided it be not 
void on the face of it or did not issue from a Court 
without jurisdiction and provided that he or they do 
not give in the same plea with the paity.^ The title 
of a bona fide purchaser from the sherid will be 
good though the execution be irregular, unless it was 
altogether void or the goods were the goods of a 
stranger and not of the judgment-debtor/ In the 
latter case the owner may recover even against a 
bona fide purchaser for valae.^ 

1. See K.S C., O. 70, rule 1. 

2. Philips V. Biron, (1772) 1 Stra, 509 ; Hooper v, LanCt 
(1847) 10 Q.B. 546. 

3 . Doc d Batten v. Murlcss, (1817) 6 M. & S. 110 ; Doe dt 
Emmett v. 'iWtt, (1813) 1 M. & S. 425. 

4. Farrant v. Thompson, (1822) 2 Dow. & Ry, (K.B.) 1 
Tancred v. Allyood, (1859) 4 H. & N. 433. 
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An execution is wrongful,* where it is neither 
authorised nor justified by the writ of execution or 
by the judgment under which it is issued,* or where 
the writ is issued maliciously and without reasonable 
or probable cause. In tbe latter casei an action 
will lie for damages against the person at whose 
instance execution was levied. Where a plaintiff 
maliciously endorses on the writ a larger amount 
than is due,* levies at a wrong address or on the 
goods of a person other than the judgment-debtor,^ 
seizes goods after the judgment-debt has been paid,^ 
or levies for a debt provable in bankruptc}' on goods 
of a bankrupt who has obtained his discharge,® or 
after he has become bound by composition proceed- 
ings or a scheme of an arrangement,’ or after stay 
has been ordered by the Court,® or agreed upon bet- 
ween the parties,® or where the writ is wilfully 
altered or a wrongful use made thereof,® or against 
the goods of any ambassador or public minister of a 

1. Pinches v. Harvey^ (1841) 1 Q.B. 868 ; Parry v. Great Ship 

Co,, (1663) 4 B. & S. 556 ; Barlcit v. Stinton, (1866) L.R. 1. C.P, 
483. 

2. Gilding v. Eyre, (1861) 10 C.B.N.S. 604 ; MelHn v. Pcdley, 
(1879) 68 L.T. Jo, 134 ; Woolley v. Morgan, (IS87) 4 T.L.R 211. 

3. Morris v. Salbera, (1889) 22 Q B.D. 614 G.A.; De Coppattv^ 

Barnett, (1901) 17 T.L.R. 273 C.A.; Hilliard v. lla^tson, (1882) 21 
Ch. D. 69 C.A. 

4. Ciissold V. Cratohley, (1910) 2 K.B. 244 c‘a.; Barker v. St. 
Quintin, (1844) 12 M. & W. 441, Here no proof of ma lice is necessary; 
but in an action for levying whole amount after parJ>-payment made, 

proof of malice and absence of probable cause must be proved ; De 
Medina i. Grove, (1846) 10 Q.B. 152. 

5; -Dtzviry~.-Shiipl^y, (1830) 13. S'A^. 54. — 

6. Phillips V. General Omnibus Co., (1880) 50 L.J.Q.B. 112 ; 
SeatoK V. Deerhurst (Lord), (1895) I Q.B. 853 C.A. 

7. Winter v. Lighibound, (1720), 1 Stra. 301; ' Veal v. Warner, 
(1669) 1 Mod. Rep. 20; Bikker v. Beeston, (18u0j'2y L.J. Ex. 121. 

Hale V. Castleman, (1746) 1 Wm. Bl. 2. 

9. Diplopmatio Privileges Act. 1708. 7 Ana. C 12 S 4* CP 
C.,S.86. » . . . . 
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foreign State or prince,^ the execution is wrong- 
ful. 


Wrongful executions are not necessarily all 
void ab initio. If, for instance a sheriff does what 
he has no authority to do, for instance, breaks open 
the debtor's premises he will be liable for trespass, 
but the execution is good. An execution issued for 
the amount of the judgment, although that amount 
be more than actually due at the time, is not 
wrongful, 80 long as the judgment stands, and unless 
the judgment is first set aside no action will lie for 
issuing execution for that amount, even though it is 
alleged that the judgment was signed and execution 
issued maliciously and without reasonable and 
probable cause. 

To put in force the process of the law malici- 
ously and without any reasonable or probable cause 
is wrongful and if thereby another is prejudiced in 
property or person there is that conjunction of injury 
and loss which will lay the foundation of an action 
on the case.^ A malicious arrest or attachment 
may be on mesne or on final process, but in order 
to maintain an action for this wrongful act, the 
plaintiff must show absence of probable cause or 
reason for the process,^ malice in instituting the 
former action,^ the fact of the execution of the 
process by the defendant and the determination of 
the former suit or proceeding in the plaintiff’s 

1. Hacsuury’b Law of England, XlV. 28, 

2. t'er Lord Campbell C.J. ia Churchill v. Siggers^ (1054) 3 
E.B. 937 ; Laylaud v. Fancredt 16 Q.B. 669, 

3. See Huntley v ^impson^ 2 H. & N. 600 ; Phillips v. Naylir^ 
4 H. & N. 565. See Dhurtno v. Shreetmitiy, (1872) 18 W.R, 440. 

4. See Atistin \v. Debnam^ 3 B. & C. 139; WhaUe v. Pepper^ 
7 Cat. & P. 506. 
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favour, for till then it cannot appear whether the 
proceeding in question was groundless or not. ^ 

Summary Under section 95, C. P. Code. 1908. 

remedy under 1171 • . 

the C. p. vi; yvhere, in any suit in which arrest or 

Q-ttachroent has been eflected ot a teitipoTdTy in~ 
jtincti07t, granted under the last preceding section, 

(a) it appears to the Court that such arrest, 
attachment or injunction was applied for on in- 
sufficient grounds, or 


(6) the suit of the plaintiff fails and it appears 
to the Court that there was no reasonable or 
probable ground for instituting the same, the defers 
dant may apply to the Court, and the Court naay, 
upon such application, award against the plaintiff 


hy its order such amount, not exceeding one thousand 
rupees, as it deems a reasonable compensation to 
the defendant for the expense and injury caused to 
him : 


Provided that a Court shall not award, under 
this section, an amount exceeding the limits of its 
pecuniary jurisdiction. 


Section 
creates special 
jurisdiction. 


(2) An order determining any such applica^ 
tion shall bar any suit for compensation in respect 
of such arrest, attachment or injunction**^ 

This section creates a special jurisdiction in 
the Court trying a suit to award compensation as 
incidental relief and gives an alternative remedy 
and in no way interferes with the principles regu- 
lating suits for damages for abuse of Court’s process. 
This section allows a limited remedy without proof 
of malice, which it is open to a party to avail him- 

1 . See Watkins v. Lee, 5 M. & W. 270; Pierce v. S^cet, 
QB, & Ad. 397. 

2. The italicised words were introduced by the present ^CoJe. 
The section corresponds to section 491 and 497 of the O.P. Code, 1882, 
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self of, if he choose. In a s%iit for damages, the 
ordinary rule followed in cases of damages for 
malicious prosecution that the defendant would not 
be responsible unless he had acted with malice as 
well as want of reasonable and probable cause 
applies. If the object of the defendant in obtaining 
attachment before judgment be merely to pot 
pressure on the plaintiff to pay his dues promptly 
and not to prevent any apprehended alienation by 
him, then the plaintiff is guilty of malice. If the 
object be the levying of black mail, the coercion of 
the accused in respect of some unconnected matter, 
the obtaining of compensation or restitution for the 
accused, that would amount to malice. Recklessness 
regarding the truth or otherwise of the allegations 
would also amount to malice. The attachment of 
a respectable man’s property before judgment on 
the ground that he is attempting to alienate his 
properties with a view to defeat his judgment- 
creditor must in India damage his credit and 
regulation ; and it is immaterial that it is not proved 
that he was not affected in some specific manner. 
The defendant’s means is no test of the measure of 
damages awardable to the plaintiff ^ 

The words “expense or injury caused to the 
defendant ’’ in this section are not confined to cases 
where special damage is showa or where the defen- 
dant has suffered some special injury to reputation 
or the humiliation caused of necessity by the arrest.^ 

To justify an attachment before judgment it is 
not enough that the defendant is in straightened 
circumstances, but it must be proved that he was 

1, Mmjipp'i V. Oampathit (19U) 35 Ma'f. 598 (“special 
damage" diroussed); K4larnath v. Bahari LaL (1925) 49 Bom. 629. 

2. Subraya Deaay v. Venkatarama^ (1916) 3 L.W, 30=33 
1,0. 593. 
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about to dispose of his property. If such proof is 
wanting there is no sufficient cause for the process.^ 

If a defendant is arrested before judgment, or 
his property is attached before judgment, he may 
apply though he has not been summoned” and even 
in a suit under the summary procedure, the defen- 
dant may claim compensation under this section and 

that claim may be a ground for grant of leave to 
defend.® 

Under this section compensation can be grant- 
ed only by the Court which disposes of the suit and 
only on the defendant's application.^ A counter- 
affidavit which traverses the plaintiffs allegation 
in support of the arrest and claims compensation is 
a sufficient application.® A Provincial Small Cause 
Court has this jurisdiction."^ 

The order for payment of compensation is an 
independent order and the proper procedure is for 
the Court to make a separate order.® 

Under the former Codes, there was no appeal 
from an order under this section ; but now under 
section 104(f)® an appeal lies.^® There is no second 
appeal.^ ^ 

1. Narahari v. Vaiihiiuttha, (1919) 9 L.W. 69 = 49 I-O. 86. 

2. Syed All v. Adih, (1890) 15 Bom. 160. 

3. Bozdet V. Fetterle, (1894) 18 Bom, 717, 

4. Hurro Soonduree v, Bungsee Mohun, (1865) 3 W.B, Mis, 28. 

5. Bam Naraia v. Kurtin, (1863) S.D. NAV. 136. 

6. Subraya Devay v. Venkatarama, (1916) 3L.W. 30 = 32 I,C. 

592. 

7. Ibraii v. Sangaram, {1902) 26 M,id. 504; KarumioHc 
V eivkata^ioami v. Lanka 'IS-ipuriah^ (1915) 26 I G. 359. 

8. Naraunga'f.Qovinia, (J900) 24 AUl. 62; LokNatky. 
Amir Singhy (1905) 23 All. 81. 

9. Narahari y. Vaithinatha, (1919) 9 B.W. 69 = 49 l.G. 86. 

10. Kaiwappa v. Sambasivay (1913) M.W.N. 897 = 21 I.O. 576; 

0. V. G. 2*, Firtn v- Say i Bya^ (l9ll) 4iBur. L.T. 204 = UI.G. 917. 

11. Kannappa v. Sa.nxh%siva^ (1913) Af.'V.N. 837 = 21 l.G. 576. 
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This section gives an alternative remedy and a 
suit still lies for compensation for wrongful arrest 
or attachment,^ though if an application is made 
under this section and an order determining such 
application is made, it bars a suit in respect of the 
same cause of action. In construing the corresponding 
words of the section of the former C. P- Codes, viz, 
** an award of compensation ^ under this section shall 
bar,** it was held that an unsuccessful application 
by the defendant did not bar a regular suit.' Under 
the expression of the present Code,^ “ an order de- 
termining any such application shall bar,*’ it appears 
the grant or refusal of ihe application is conclusive 
and will bar a regular suit. In Albert Bonnan v* 
Imperial Tobacco Co- Ld it has been held that this 
section which allows limited damages (in the case of 
injunction) being obtained on insufficient grounds 
does not bar a suit for damages (for injunction) ob- 
tained in a suit instituted against the plaintiff malici- 
ously and without reasonable and probable cause. 

In the case of arrest or attachment on mesne 
process, as an arrest before judgment/ the plaintiff 
should allege falsehood or fraud in obtaining the 
original order, ^ and should show that there was 
molice and want of reasonable and probable cause>^ 

1. Wt/son V. Kasihya Sahoo^ (1869) 11 W.R. 143 ; Joy Ealee 
V. Chand hlalla^ (1868)9 W.R. 133 ; Mau;appa7. Qanapathi^ (1911) 
36 Mad. 598. 

2. Daniel V. Mohun 1 Agra 104; Nanda Kumar y, 

Qour ShankoTt (1870) X3 W.R. 305 ; Qoburdhun v. Banee Chundert 
(1874) 21 W.R. 375. 

3. (1926) Cal. 757=94 l.C. 444. 

4. G.P.C., O. 33, r. 1. For corresponJing law, sae (1838) 1 and 
2 Vio, G. 110 and (1869) 32 and 33 Vic. c. 62. 

_b. . Daniels _ v. Fielding^ 16 M. & W. 206; Ross v, TJormant 
6 Ex. 359. 

6, Dh'inno VaratTj v. St'cc.nxiltij^ (1872) 18 W.R. 440; 
Ckowdharcc v. Dioarka Doss, (1S73) 4 A.3.G.R. 43. 
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and that the defendant has ’in some way misrep- 
resented the facts or imposed on the judge in his 
representation of them.^ If indeed a person briefly 
states certain facts to a judge, and the judge 
thereupon does an act which is erroneous and which 
the law will not justify, the party who made the 
statement is not liable, because in that case the 
grievance complained of arises not from the false 
statement of the party, but from the mistake of the 
judge ; but this is not so, where the statement which 
put the Court in motion is maliciously false.^ 

Execution Process of execution on a judgment seeking to 

judgment. obtain satisfaction for the sum recoverable is of 

course prima facie lawful ; and the judgment creditor / 
cannot even be rendered liable to an action, the 
debtor merely alleging and proving that the judg- 
ment had been partly satisfied and that execution 
was sued out for a larger sum than remained due 
under the judgment. Without malice and the want 
of reasonable or probable cause the only remedy for 
a judgment-debtor thus aggrieved is to apply to the 
Court or a Judge that he may be discharged and that 
satisfaction may be entered up on payment of the 
balance justly due under the judgment. Where 
however the person of the debtor or his goods have 
been taken in execution for a larger sum than 
remained due on the judgment, this having been 
done by the creditor maliciously and without 
reasonable cause, i^e., the creditor well knowing that 
the sum for which execution has been sued out is 
excessive and his motive being to oppress and injure 
the debtor — an action on the case will lie for this 


1. V. Alison,, 3 C.LJ. 181. 

2. Farlie v. Eanks, 4 E. & B. 499. 
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malicious injury^ ; for here are present damnitm et 
injuria giving a claim to redress and compensation." 

A suit to recover damages on account of injury 
caused by an arrest in accordance with a decree of 
a competent Court can only be maintained under 
special circumstances’ The plaintiff must show 
(ft) that the original action out of which the alleged 
injury arose was decided in her favour, [h] that the 
arrest was procured without reasonable and probable 
cause not merely oat of malice, (c) that the injury sus- 
tained was something other than an injury which have 
been or might have been compensated tor by an award 
of the costs of the suit that he has suffered some 
collateral wrong, A judgment-creditor has the 
option ot enforcing his decree against the person or 
property of the judgment-debtor and the fact that 
the decree is an ex parte one makes no ditlerence-^ 
If a person has a reasonable and probable cause for 
asserting a legal right, he cannot be sued for setting 
the law in motion however vindictive may be his 
feelings towards his adversary. The Court is not 
warranted in inferring absence of probable cause 
from the fact chat enmities and malice existed 
between the parties- What amounts to absence of 
such cause must be found on the facts as a matter 
of law.^ Nothing short of actual detention and 
complete loss of freedom will support an action for 
false imprisonment.^ 

1. ClLtirchlnll v. Si’jgers, 3 E. & B. 929 ; Gilding v. 

10 C.B.N.S. 592 (G03). Sea liitfcr w, 2 Ex. 15 ; IH?nniar<ih 

V. Boiulcij, 2 C.B.N.S. 542, 

2. Broom’s CoMMiiNT.\iji:s ox Common Law, 740. 

3. lia] Chiindir v. Sha7na$oondari, (1879) 1 Cal. 583 ; UrtTi 
V. Wcild, (18G7) 38 L.J.Q.B. 327. 

4. Ibid. Wills V. Taylor, G Bing. 18G. 

5. Muhammad v. K>ecrctary of iStalc, (1903) 30 Cal, 872 P.G. ; 
Bird V. Jones, (1845) 7 Cj.B. 742. 
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Fisher v. 
James Fearse, 


In Fisher v. James Pearse,^ on the 27th 
June, 1883, the plaintiff was arrested by a bailiff 
of Small Cause Court at Bombay, under a writ 
of arrest for the amount of a decree obtained by 
by the defendant on the 2nd May, 1883, against the 
plaintiff. On arrest the plaintiff informed the bailiff, 


that the money dne under the decree had already 
been paid, as was the fact. The plaintiff could not pro- 
duce the receipt of payment, and the bailiff refused 
to raise the arrest until payment was made. The 
plaintiff thereupon paid the money under protest, 
and was set at liberty. The mistake was subse- 
quently discovered and the money was refunded to 
the plaintiff. It appeared that, prior to the plaintiff*s 
arrest, the defendant’s clerk had inquired of the Head 
Cashier of the Small Cause Court if the amount of 
the decree had been paid, but was told it was not, 
and a certificate of non-payment was issued. 
In conformity with the usual practice of the 
Court the chief clerk of the Court on receipt of the 
certificate issued the writ of arrest under the seal of 
the Small Cause Court, and the plaintiff was arrested. 
In March, 1884, the plaintiff presented a peti- 
tion to the High Court for leave to sue as pauper, 
and claimed Rs. 25,000 from first defendant as 
damages for the wrongful arrest. When the petition 
came on for inquiry into the pauperism of the plain- 
tiff, the presiding Judge was of opinion that it 
disclosed no cause of action and the plaint was 
returned to the plaintiff to be amended, but at the 
same time allowed to be filed. The plaintiff 
subsequently desired to add as party-defendants the 
Cashier and the Chief Clerk of the Small Cause 
Court, and on the 5th July, 1884, took out a 


1. (1886) 9 Bom. 1 



WRONGFUL EXECUTION 


Q07 


summons calling upon the defendants to show cause 
why his amended plaint should not be received on 
the file of the Court in place of his first petition. It 
was contended for the Cashier and the Chief Clerk 
of the Small Cause Court that the suit against them 
was barred by limitation. It was held as regards 
the first defendant, that the plaint should be rejected 
as there was no bad faith, fault or irregularity on 
the part of the first defendant so as to make him 
responsible for the wrongful arrest ; the plaintiff’s 
imprisonment having taken place under a warrant 
of the Court issued in regular manner, and such 
Court being of competent jurisdiction, the plaintiff 
had no cause of action as against the first defendant 
the error was wholly and entirely the error of the 
officers of the Small Cause Court, also, as regards 
the Cashier and the Chief Clerk of the Small Cause 
Court that the plaintiff’s suit was barred, as more 
than one year had elapsed from the date of the 
termination of the plaintiff’s imprisonment. 

An action may also lie for maliciously prolonging Wrongful 
the detention of a prisoner who has become entitled 
to his discharge,^ 

When a wrong person is arrested and imprison- 
ed under a decree, to which he was no party, the 
person setting the Court in motion is not liable for 
such arrest and imprisonment, if he did not obtain 
the process fraudulently or improperly.^ 

In a claim for compensation for wrongful General 
arrest before judgment, the Court may award 
general damages, though no proof any special 
damage is forthcoming-® 

1. Moore v. Quardner^ 16 M. & W. 595 ; Magnay v. Burt^ 

5 Q.B. 381 ; Rounsfield v. Drury, 11 Ad. & E. 98. 

2. Bheemacharlu v. Donli Murtit (1875) 8 M.H.C.R. 38. 

3. Armugam v. Kadir Mokideen^ (1926) Mad. 962=97 I.C. 684 


828 


TEE LAW OF EXECUTION 


Wrongful 

atfeachmenfc. 


Cause of 
action. 


The decree-holder, who wrongfully attaches the 
property of a person not a party to the suit, is liable 
in damages to that person/ although he may have 
acted unintentionally and in ignorance of the fact 
that it was not the property of the judgment-debtor.^ 
The wrongful attachment is the direct act of the 
decree-holder and not of the officer of the Court and 
the decree-holder is the wrongdoer liable to make 
compensation/ 

It is the seizure and not the detention that 
furnishes the basis of the suit,-^ and with the 
seizure the cause of action is complete/ Excessive 
attachment may give rise to a cause of action/ 


In Rama Ajjya v- Govinda it was held 

that a mere procuring of an order for attachment 
before judgment uid not afford a cause of action 
for damages* In Nicholua v Sivarama Ayya}\^ in 
executing an order for attachment before judgruent, 
the amin proceeded so far as to take ont the plaintiffs 
cloths from the shelves of his shop and to measure 
them, when the plaintiff paid the amount and the 
warrant was returned to the Court with the defend- 
ant’s endorsement that tlie claim had been settled. 


1. Sycd P^uz)ind(Ucn v. Mt. Fuzalin, {1SG5) 3 W. U. l20; 
KasJicc Chundcr v. Social Chtindcr, (1872) 17 W.R. 151. 

2. Kaiiaye Pcrshad, v. JlurcJtand , (1870) 14 W.R. 120; Mur-ii. 
V. Karanatli, (1911) 4 13ur. L.T, 220=12 l.C. 2G ; Lcbo v. 

(1925) Nag. 390 ; .4ssa?t Mahomed v. Kctdcrsa lioicthcr, 
(1924) 2 Rang. 181 ; Ramji Led v. Ram Prasad, (192G) Ouclh 433 = 
95 l.C. 443. 

3. (1904) C.B.R. 2 Qr. C.P.O. 233. 

4. ya'goba v. Madholada. (1903) 4 N.L.R. 49. 

5. Mahad v. Golccildas, (1378) 3 Bom, 74. 

0. yiahomcd v. Ilossein, W.R. ^fis. 24. 

7. (1916) 39 :\rad. 952 ; Kcdaniath v. Behari Lai, (1925) 49 
Bom. G29. 

8. (1922) 45 ^lad. 527. 
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In a suit for damages the learned judges said, “no 
doubt, there was not, in our opinion, a completed 
attachment by seizure of any of the plaintiffs 
property but that is not material. For the claim, 
as stated on the plaint, is generally in respect of 
• acts done and not expt'jsly or exclusively in 
respect of a cempleted attacijmeiit ; and there in 
our opinion no doubt that the plaintilf may be 
entitled to compensation even tiiough the attach- 
ment w’as not completed, if, not with standing 
that he sustained injury l)y what was actu illy done,*’ 
and as the defendant himself caused further pro- 
ceedings in the suit to be dropped, it was not 
necessary for the plaintiff to show that those 
proceedings ended in his favour. 

In Kallnmal v. Brovsn,^ a claim under section 
278, C P- Code, 1871 was dismissed for default and 
the order had no conclusive effect, because ihere 
was no investigation of the claim, and it was 
therefore held that that claimant could sue the 
decree-holder for damages for wrongful attachment 
of his property without suing to establish his right 
to the property. Seeing that under the C. P. Code, 

1908, an order dismissing a claim default is also 
a final order, ^ it would follow that until that is 
set aside by a regular suit, the claimant cannot 
obtain damages for wrongful attachment- 

Damages may include costs incurred in the Daraag 
proceedings for the removal of the attachment." 

They may be in the nature of a penalty as well 
as of compensation.’’ 

1. (1881) 3 All. 501. 

2. See pages 298-9 sufra. 

3. (1904) U.B.R. 2ik1 Qr. C.P.G. 283. 

4. Vclaet AH v. Maiadan, (1810) 13 W.R, 3. 
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Kissorimohun In Kissorimohun Boy v. Harsukh Das A the 

x\07J V* • • ^ 

Harsukh plaintiffs claina against attachnaentof his goods was 

disallowed and in a subsequent suit under section 
283, C. P. Code, 1882, his right o4 p^*operty in the 
attached goods was established. The Judicial Com- 
mittee held that in order to entitle the plaintiff to • 
the full indemnity for the wrongful attachment, he 
was not bound to allege and prove that the defend- 
ants had resisted his previous application under 
section 278? maliciously or without probable cause, 
and that the goods having been sold under the 
Court’s order, the difference in market value of the 
goods at the time of their attachment and their 
price when they were sold, the selling prices having 
fallen intermediately, must be added to the damages. 
Their Lordships said “The appellants mainly relied 
on the English case of ^^alher v. Olding,^ which 
was cited as an authority for the proposition that a 
judgment-creditor is not responsible for the con- 
sequences of a sale, under a judicial order of goods 
illegally taken in execution in satisfaction of his 
debt. Walker v. Olding^ would have been an 
authority of importance had the law of execution 
been the same in India as in England, but there is 
in that respect no analogy between the two systems. 

In England the execution of a decree for money is 
entrusted to the sheriff, an officer who is bound to 
use his own discretion and is directly responsible to 
those interested for the illegal seizure of goods 
which do not belong to the judgment-debtor. In 
India warrants of attachment in security are issued 
on the parte application of the creditor who is 
bound to specify the property which he desires to 


1. (1889) 17 Cal. 436 P.C. 

2. 32 L.J. Ex. 142. 


WRONGFUL EXECUTION 


831 


attach and its estimated value. In the present case, Measure of 
by the term of the perwana, no discretion was 
allowed to the officer of Court in regard to the 
selection of thg goods which he attached, his only 
function was to secure under legal fence all bales of 
jute in the respondent’s premises which were pointed 
out by the appellants. The illegal attachment of the 
respondent’s jute was thus the direct act of the 
appellants, for which they became immediately 
responsible in law; and the litigation, and delay 
and the consequences depreciation of the jute being 
the natural consequence of their unlawful act their 
Lordships are of opinion that the liability which 
they incurred has been rightly estimated at the value 
of the goods upon the day of attachment.”^ 

When a creditor of an insolvent caused certain 
woollen goods belonging to the plaintiff to be attached 
by the receiver in insolvency) alleging them to be 
the property of the debtor and in spite of the plain- 
tiff's objections contrived to keep the goods in the 
hands of the receiver for a considerable period and 
the goods were damaged by the ravages of insects, 
the plaintiff was entitled to compensation from the 
creditor, because the damage to the goods was the 
natural and probable consequence of the action 
taken and persisted in by the creditor.^ 

Where unthreshed rice belonging to a stranger 
was attached by the defendants as property of the 
judgment-debtor) and it was stolen by thieves while 
in the Nazir’s custody) the defendants were liable for 

1. See also Bhushan Chandra v. Narendranath, (1921) 32 
C.L.J. 236=^60 I.C. 280. 

3. Abdul Bahim \ . Sital Prasad, (lOlO) 41 All. 658 ; Binda 
Prasad v. Bam Chandar, (1921) 43 All. 462. 
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Dcfcnco, 


Limitatiou. 


damages, the measure being the value of the rice on 
the day of the attachment.^ 

Without proof of mala fides, a decree-holder is 
liable for damages for wrongful ^attachment in 
execution of his decree.’^ 

It is no defence to a claim for damages for 
Vv^rongful attachment that the claimant might have 
released his property from attachment on furnishing 
security,^ or that the property was released on 
security/* or that the attachment was raised after 
notice.' But where property is attached before 
judgment and the suit finally dismissed, the attach- 
ment cannot be said to be illegal, if it was the 
defendant's property and the detention becomes 
wrongful when the suit is dismissed.^ 

Under Article 36 of the Indian Limitation Act, 
1908, a suit “for compensation for any malfeasance, 
misfeasance or nonfeasance independent of contract 
and not herein specially provided for “ must be 
instituted within two years from the date when 
the malfeasance, misfeasance or nonfeasance takes 
place. 

Under Article 39, a suit for compensation for 
trespass upon immoveable property must be insti- 

1. Gomad Mahad v. Oohaldas, (1878) 3 Bom. 74 ; Bishamhhar 
Nath V. Oaddar, (1910) 33 All. 300. 

2. Raynor V. Siwjhccr Singh, (1873) 5 N.W.P. 211 ; Lobov, 
Labidal, (1925) Nug. 390. Scj alcO Kishorimohan Roy v. Uarsnhh 
Das, (1889) 17 Cal. 436 P.C. 

3. Valact Ah v. Matadccn, (1870) 13 W.K. 3. 

4. Mchcrba7i v. Mt. Shco Kcomvar, (1866) 1 Agra. 10-1. See 
also Llmshan Chandra v. Narcndranath, (1921) 32 C.L.J. 236 = 60 
l.C. 280. 

5. Narahari v. V aUhinatha, (1919) 9 L \V. 69 = 49 l.C. 86. 

6. I\la7iga v. Changa Mal^ (1925) All. 131 = 81 l.C. 1038. 
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tuted within three years from the date of the 
trespass* 

Under Article 49, a suit for specific moveable- Art. 49. 
property or for compensation for wrongfully taking 
or injuring or wrongfully detaining the same must 
be instituted within three years from the date when 
the property is wrongfully taken or injured or when 
the defendant’s possession becomes unlawful. 

Under Article 29, a suit for compensation for Art. 29 
wrongful ‘ seizure ’ of moveable property under 
legal process, is one year from the date of the 
seizure} This Article is quite general in its terms 
and was intended to apply to all cases where an 
alleged wrongful seizure was made under legal 

process^. 

In Arjan Biswas v. Ahdul Biswas^ however, 
the Calcutta High Court said “ when a seizure is 
under a writ of court it is prima facie not wrong- 
ful and unless it is shown that the Court issuing the 
writ had no jurisdiction over the subject-matter or 
that the writ was executed against a person not a 
party to the decree, a suit for compensation for 
seizure would not fall under Article 29.” The 
seizure is intrinsicially wrongful, when the property 

1, Alana Vikraman v. Avisilan A'oj/a, (1895) 19 Mad. 80; 

Uultan Chand v. Bank of Madras, (1903) 27 Mad. 346 ; Ram 
Narainy- Vnrao Singh^ (1907) 29 All. 615 ; Manga v. Changa Mai, 

(1925) All. 131 = 81 I.C. 1038 ; Bamaswamy y. Venkatatayigiri, 

(1911) 10 M.Ij.T. 381 = 12 I.C. 456 (It is enough if the plaintiff 
claims compensation on the footing of having some interest in the 
property attached, though not the owner) . 

2. (1908) 4 N.L.R. 49 ; Murngesa v. Jatiaranit (1900) 23 Mad. 

621 ; Bam Narain v. U7tirao Singhf (1907) 29 All. 615 ; Narasimha 
Bao Y. Gangaraju, (1908) 31 Mad. 431 ; Mahalakshmi v. Basivi 
Beddi, (1912) 14 I.C. 182. 

3. (1921) 35 C.L.J. 480=64 I.C, 813. 

U— 105 
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Seizure. 


of a third psrson is attached.^ Tho seizure tuay be 
made without jurisdiction.® This view was taken by 
the Allahabad High Court.® But a wider view was 


taken by the I^ladras High Court in SoTihalingain v. 
Krishnaswamy.* There it is said that Article 29 is 
not restricted to cases in which seizure is intrinsically 
wrongful, as where it is made without jurisdiction ; 
it applies also to cases where the foundation of the 
claim is that the defendant procured the seizure of 
the plaintiff’s property under a perfectly legal pro- 
cess but by misrepresentation.^ It applies to a case 
where the plaintiff without being owner of the 
property, claims to be entitled to compensation on 
the basis that ha has an interest in the property 
wrongfully seized.® A suit for recovery of value of 
moveable property wrongfully seized and sold 
execution within this Article.® 


The word ‘ seizure ’ implies the taking of 
something out of the possession of its owner.® Unless 
there is actual seizure this Article will not apply.® 


1. Ram Narain v. Umarao Singh, (1907) 99 All. 615; Kara- 
simha Rao v. Qangarazu, (1908) 31 Mad. 431, 

2. Madras Steam Navigatim Co, Ltd, v, Shdlimas Works 
Ltd., (1915) 42 Cal. 85. 

3. Manga v. Changa Mai, (1925) 81 I.C, 1038. See Ram 
Narani v, Brij Bankey Lai, (1917) 39 All. 332 where in the case of 
attachment of grain it was held neither under 29 nor Art. 36 applied. 

4. (1920) 38 M.LJ. 326=55 I.C. 786. See Uana Vikraman v. 
Avisilan Koya, (1895) 19 Mad, 80, where Art. 49 was applied. 

5. Ramaswamy V. Venkatatanjeri, (1917) 10 M.L.T. 381 = 12 
I.C. 406. 

6. Maung Boon v. Maung Tu Nu, (1911) 4 Bur. L.T. 46= 

9 I.C. 774. 

7. Ram Narain v. Umrao Singh, (1907) 29 All. [615 ; Multan 
Chand v. Bank of Madras, (1903) 27 Mad, 346 ; Narasimha Rao v. 
Oangaraju, (1908) 31 Mad. 431. 

8. Ram Narain v. Brij Bankey Lai, (1917) 39 All. 322. See 
also Yellamal v. Aigyaw^ Naick, (1914) 38 Mad. 912 snyra, 

9. As to what is ' seizure *, see page 82 suyra. 
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Where goods stored in a warehouse were attached Seizure, 
by affixing a seal to the outer door of the ware- 
house without breaking open the door and actually 
taking possession of the goods, there was ‘ seizure ’ 
within the meaning of this Article.' 

Neither attachment of a debt nor payment in 
pursuance of such attachment constitutes seizure. 

The Article will not apply when the attach- 
ment was not by seizure but in any other mode, 
such as by a prohibitory order* In the latter case 
Article 36 was applied.^ A suit to recover the 
amount paid to a decree-holder as debt attached is 
governed by Article 62 or Article 120.® 

Under Article 29, limitation commences from 
the date of the seizure and such an attachment is 
not a continuing wrong within the meaning of 
section 23 of the Indian Limitation Act.^ In the 
case of an attachment by prohibitory order, where 
Article 36 was applied, it was thought to be a conti- 
nuing wrong and time ran from the date of the 
removal of the attachment.^ 

Standing crops are not moveable property crops, 
within the meaning of the Limitation Act,® and a 
suit for damages for the wrongful attachment of 

1, Multan Chand v. Bank of Madras^ (1903) 27 Mad. 346. 

а. Surajmal v. Manekchand, (1903) 6 Bom. L.R. 704; 

Pmdiri Veeranna v. Mandavilli Subbarao, (1916) 31 M.L.J, 257 =» 

35 I.C. 98. 

3. Yallamntal v. Ayyappa Naik, (1914) 38 Mad, 972 F.B.; on 
a[)peal from (1912) 23 M.Ij.J. 579 = 16 I.C. 914. 

4. Bam Narain v, Umrao Singh, (1907) 29 All. 612. 

б. Surajmal v. Manekchand, (1903) 6 Bom. L.R. 704 ; per 
Sadasiva Iyer J. in Pandiri Veeranna v. Mandavilli Subbaraot 
(1916) 31 M.L.J. 257 = 361.0. 98. 

6. See Pandah Qazt v. Jennuddi, (1879) 4 Cal. 665 ; Sadu v, 

Sambhu, (1882) 6 Bom. 592; Naraoimham y.Venkiah, (1916) 31 I. 

G. 296 ; Murlidhar v. Mula, (1915) 11 N.L.R. 18 = 27 I.C. 935. 
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crops is not governed by Article 29 or any other 
Article of the Schedule requiring the institution of a 
suit within one year of the seizure- 

In Venhataramarayanin v* Basavayya^^ the de- 
fendant illegally procured attachment of the plaintiff’s 
land with crops on it and the attachment on the land 
was subsequently removed but not that on the crop* 
While under attachment part of the crop was lost by 
theft, part owing to negligence and failure to 
harvest in time and the rest was sold and the pro- 
ceeds paid to the defendant. In a suit 'to recover the 
estimated value of the crops, it was held that the 
illegal attachment amounted to a trespass on immo- 
veable property and the suit being in substance one 
for damages consequent on such trespass Article 39 
applied, the starting point being the date of attach- 
ment.' 


In Surajinal v. Prahlad,^ the Nagpore Court 
conceded that standing corps are for the purposes 
A the Limitation Act immoveable property and 
ihac illegal attachment of the standing crops is a 
trespass on immoveable property, but held that a 
suit for compensation for illegal attachment of 
standing crops came within Article 29 only, because 
t specially provides for suits for compensation for 
such trespass and Article 36 only provides for suits 
[or compensation for cases not provided for elsewhere 
b’rom a reading of the judgment, it looks as if the 
Report in the Indian Cases misprinted 29 for 39. 


1. (1913) 25 M.L.J. 417 = 21 I.C. 213, [on appeal from KoUgiri 
V enkatar amanicr v. Patibanda Basayga, (1912) 23 JSI.L.J. 620] ; 
Narasimham v. Venkayya, (1915) 31 I.C. 79G. 

2, (1922) Nag. 212 = 18 N.L.R, 96. 
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CHAPTER XXVII 

Termination of Execution 

SatisfactioK of decree— Certification of payments— By decree-holder— 
By judgment-debtor— Uncertified payments— Rateable distribu- 
tion— Section 73, C. P. Code— Object of the section— Scope of the 
section— Cases of set ofi— Application for execution— Court hold- 
ing assets— Instances of assets— Instances of “not assets”— 
Before the receipt of assets— Decrees for payment of moneys— 
Mortgage-decrees— Against the same judgment-debtor— Sale of 
property subject to mortgage— Appeal— Revision— Wrong distribu- 
tion Suit for refund— Freeman on delivery of property and Wnt 

of assistance-Iiaw in England. -Fi Fa-Eligit^V^nt of posses- 
sion— Writ of delivery— Delivery of moveables— Delivery of pro- 
perty not in the judgment debtor’s possession -Delivery of debts 
—Delivery of negotiable instruments or shares— Vesting of move- 
able property- Result of sale of moveables— Delivery of pro- 
perty in occupancy of judgment-debtor— Delivery of property in 
occupancy of tenant— Decree for immoveable property— Delivery 
under that decree in occupancy of tenant— Delivery, actual or 
symbolical— Symbolical delivery— Effect of symbolical delivery— 
Symbolical delivery when actual delivery is due— Joint possession 
—Effect of Symbolical possession — Symbolical possesEion ineffec- 
tive against third parties— Symbolical possession taken instead of 

actual possession— Effect of delivery against the trespassers— 
Second application for delivery— If delivery recorded— Limita- 
tion for application for delivery— Act. 165— Act. 181— Resistance 
or obstruction— Inquiry into complaint— Dispossession of stranger 

Co- parcener — Sub-tenants — Bar of Limitation — Order when 

conclusive- No change in the law— Remedy by Buib-Second 
application when delivery recorded— Limitation — Art, 137— 
Art. 138 — Art. 142— Art. 144— Procedure for delivery— Where 
the purchaser is a stranger— Where the purchaser is the decree- 
holder— Remedy of judgment-debtor. 

A decree is satisfied by payment, performance 
or adjustment. Execution terminates when the 

decree is so satisfied- 

Under Order 21 rule 1, C. P. Code, 

** (1) All money payable under a decree shall 

be paid as follows, namely : — 

(a) into the Court whose duty it is to execute 

the decree ; 

{h) out of Court to the decree-holder ; 


Satisfaction 
of decree. 
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(c) otherwise as the Court which made the 
decree directs. 

(2) Where any payment is made under clause 
(a) of sub-rule (11) notice of such payment shall be 
given to the decree-holder.’** 

The adjustment contemplated by this rule means 
some kind of satisfaction or payment of the decree. 
In execution a money decree cannot be converted 
into payment in instalments in pursuance of an 
arrangement between the parties.^ An arrange- 
ment made pending an appeal that the original 
decree should be inexecutable in part is one that 

cannot be pleaded in bar of execution of the appel- 
late decree.® 

The rule does not apply to mortgage decrees.^ 
Payment of money into Court under a decree must 
be notified to the decree-holder in writing and served 
on him in the way prescribed for service of sum- 
mons.^ Payment to the attaching creditor of a 
decree-holder is not payment to a decree-holder 
under this rule> as the former is not a decree-holder 
within s. 2 (3) of the Code.® Where the judgment- 
debtor without notice of the assignment of the 
decree or of the petition put in by the assignee for 
execution deposits the money in Court, then it 
amounts ipso facto to a complete discharge.’ 

Payment in satisfaction of a compromise decree 

can be made either directly to the decree-holder or 

^ ^ ^ 

1. For full Commentary, see Tol. 1- Chap. VII, 232 etseq, 

2. Haidar v. Kailash, (1925) Oudh 136. 

3. Ramanatkan v. Venkataohellam, (1923) 44 M.L.J. 699=72 
l.G. 836. 

4. Ambi v. Valiya, (1923) 45 M.L.J. 687=75 I.C. 666. 

6. Baliram v. Ghasiram^ (1924) 81 I.C. 1001. 

6. Rani Badan v. Chotidhri Ram, (1924) 80 I.C. 947. 

7. Tata Iron and Steel Co., Ld, v. Baidyanath, (1923) 

2 Pat. 764. 
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into the Court, If the judgment-debtor chooses the 
latter course and the Court is closed on the day the 
payment is due, payment made on the next re- 
opening day is good.^ 

Deposit by the judgment-debtor under Order 21, 
rule 89 to prevent confirmation of sale, though made 
after 30 days of sale, can be treated as payment 
under this rule for certification.^ 

Under Order 21 rule 2, C. P. Code,^ Certification 

** (1) Where any money payable under a decree payments 

of any kind is paid out of Court or the decree is 
otherwise adjusted in whole or in part to the satis- 
faction of the decree-holder, the decree-holder shall 
certify such payment or adjustment to the Court 
whose duty it is to execute the decree and the Court 
shall record the same accordingly. 

(2) The judgment-debtor also may inform the 
Court of such payment or adjustment, and apply to 
the Court to issue a notice to the decree-holder to 
show cause, on a day to be fixed by the Court, why 
such payment or adjustment should not be recorded 
as certified ; and if, after service of such notice, the 
decree-holder fails to show cause why the payment 
or adjustment should not be recorded as certified, the 
Court shall record the same accordingly. 

(3) A payment or adjustment, which has not 
been certified or recorded as aforesaid* shall not be 
recognised by any Court executing the decree.*' 

This rule only contemplates satisfaction of a 
decree in whole or in part or adjustment thereof 
which may amount to payment of whole or part of 

1. Sanfeara»»v. Kumjnakattil Ezhuvan^ (1925) 48 M.L.J, 

596=87 I.C. 560 ; Mahomed Hashin v. Radha Kishen^ (1935) All. 

687=87 I.C. 630. 

2. Vithal Singh v. Agarckatid, (1925) Nag. 17=79 I.C. 903, 

3. See for full oommeatary, Vol, I, Chap. VII, 240 et seq. 
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By decree- 
holder. 




the decree. In its ordinary sense, adjustment is a 
word of wide significance, but obviously in this rule 
it is used to signify some kind of satisfaction or 
payment of the decree.^ Payment need not be both 
certified and recorded.^ It may either be certified or 
recorded. When the decree-holder admits satis- 
faction of the decree, the decree ceases to exist and 
the power of the Court in execution ^ases at 
once.^ 

An application to record adjustment need not 
be in writing nor signed by the decree-holder.^ No 
particular form is necessary, and a mention of pay- 
ments in the application for execution is sufficient 
certification.^ But the Allahabad High Court has 
taken a different view and requires a formal appli- 
cation by the decree-holder informing the Court of 
the payment and a formal order of the Court 
recording the payment.® 

There is no limit of time for the decree-holder 
to certify payment of his decree.’ But in order to 
save limitation for his decree, the payments must 
conform to the provisions of the Indian Limitation 
Act relating to extension of time,® though according 

1. Saidtr Mirza v. Kailcish Naraitit (1925) Oudh 136 = 80 
I.C. 454. 

2. Piiohakkuttiya Pillai v. Doraiswamit (1925) 47 M.L.J. 
498=821.0, 588. 

3. Nilkanth v. Yeshwant, (1922) Nag, 248 = 66 I.C. 331, 

4. Mt. Perabai v. Chawctni Prasady (1924). Nag. 185. 

5. Jalim Chand v. YussuJ Ali^ (1925) Cal. 1012; Baleij 
Mahammadv. Aijanmait (1922) Cal. 30=68 I.C. 780 ; Faitu'f. 
Nanaky (1924) Lah. 676 ; Madait Uohan v. Bam Laly (1921) 35 

0. 11.J. 566=64 I.C. 72. 

6. Brij Nath v. Patina Lai, (1924) 46 AU, 635. 

7. Radhakant Lai v. Parbati Kuer, (1921) 6 Pat. L.J. 337 = 63 

1. C. 535; Pandurang v. Jagya, (1921) 45 Bom. 91, See Vol. I. 259 
et seq, 

8. Madan Mohan v. Ham Lai, (1921) 35 C.Ij.J, 566 = 64 I.C. 
72 ; (1919) 46 Cal. 22 ; Mating Law San v. Mating Po Them, (1925) 
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to the Allahabad High Court a decree-holder cannot 
certify payment of his decree after the decree has 

become time-barred.^ 

For an application by the judgment-debtor to 
record satisfaction of a decree the limitation is 
prescribed by Article 174 of the Indian limitation 
Act.^ Mere omission on the part of the decree-holder 

to certify the fact of adjustment of the decree, not- 
withstanding his promise to do so, does not entitle 
the judgment-debtor to override the period of 
limitation provided in Article 174 and to secure an 
investigation of the very same matter and an 
extension of time by invoking the terms of Section 

47 .^ 


Where a decree is attached without notice to 
the judgment-debtor bound by it and the latter pays 
the decreed amount to the decree-holder, he is 
entitled to have satisfaction entered up under this 
rule, and the attaching decree-holder has no right 
to object to it.** Dismissal of an application by the 
judgment-debtor under rule 2 (2) does not bar the 

2 Rang. 393 ; Pandurang v. Jagya (1921) 46 Bom. 91 ; Jalim 

Chand v. Yusufalit (1926) Cal. 1012. 

1. Chattar Singh v. Arnir Singh, (1916) 38 All. 204 ; . Afi, 
Jamwanii v. Mt. Mohan Dei, (1924) Oudh. 392=79 I.C. 799 ; BriJ- 
nathv. Fauna Lai, (1924) 46 All. 635. Soe Antar Singh v. Mt. 
Ram Dei, (1926) All. 602 = 89 I.C. 416. 

2. Baley Mahammad v. Aijan Mai, (1922) Cal. 30=08 I.C. 

780. 

3. Mukundalal^. Bausidhar, (1923) 50 Cal. 468; P.R.F, 
L. Chetty Firm v. O. Lon Pow, (1923) Rang. 103 ; Oharry v. Oour^ 
ya, (1921) 46 Bom. 226 ; Alathnr Badrtiddin v. Gulam Mohideen, 
(1911) 36 Mad. 367; Motoomal v. Teoomal, (1924) 79 I.C. 89; 
Uukunda Lai v. Bausidhar, (1923) 76 I.C. 311 (case law discussed). 
See contra, Surji Narain v . Uland Singh, (1925) Oudh. 225=78 
I.C. 776. 

4. Nagu Rcddiar v. Ve^rappa, (1921) 13 L.W, 34=61 I.C. 815. 

11—106 
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CJncertiQed 

payments. 


Raghunaih v. 
Gan^a'^am. 


decree-holder's certifying the payment under 
rule 2(1).^ One of two joint decree-holders cannot 
certify payment of the decree, so as to bind the other 
except to the extent of his own ascertained share.^ 
The Court executing the decree is barred in 
limine from considering any allegation that a 
payment or adjustment not certified has been made.® 
A surety for a judgment-debtor is under the same 
disability as the judgment-debtor."^ It makes no 
difference that under the decree payment is required 
to be made not to the decree-holder but to a third 
person.^ 

In Raghnnath v. Cranga7*am,^ the Bombay High 
Court has held that when an application is made to 
the Court which passed the decree by a transferee or 
assignee of the decree from the original decree-holder 
under Order 21 rule 16, the application is made to 
the Court as a Court which passed the decree and 
not as a Court which is executing the decree, and it 
is therefore open to the judgment-debtor to plead 
that the claim had been satisfied even though the 
formalities of rule 2 have not been followed. It is 
hard to follow the reasoning of their Lordships and 
to say that different considerations apply to decree- 
holders and their assignees. The rule says that in 
the case of assignee decree-holders, the application 


1. Sodho Saran v. Mt. Subhadrat (1925) Pat. 822. 

2. Sadho Saran v. ML Subhadra, (1925) Pat. 822 = 89 1.C. 185; 
PitcJiakuitvja Pillai v. Doraiswami, (1925) Mad. 230=82 I.O, 589. 

3. Mchbtinnissa v. Mehcdtmissa, (1925) 49 Bom. 648 [over 
Hansa v. Bhatoa^ (1916) 40 Bom. 333] ; Ganesh v. Yeshwa^it, (1923) 
Bom. 253 ; Mulchands. Champa, (1925) Lah. 566 ; ArunachcUam 
V. Panchali, (3022) Mad. 66=66 l.G, 8S0 ,* Messrs. Cheiiiar Firm 
V. Ma Tin Tan, (1025) Rang. 349. 

4. Onkarmal v. Nritya Gopaiy (1923) Cal. 313=67 I.C. 885. 

5. Mahadco Prasad v. Harnidan, (1923) 45 All. 304. 

6. (1923) 47 Bom. 643. See Ramayya v. KrUhnaviurtiy (1916) 
40 Mad. 296. 



TERMINATION OF EXECUTION 843 


foT essecuiion of the decree must be made to the Court 
which passed it, that is, in that case* the Court of 
execution is primarily the Court that passed the 
decree though, in cases where property is situate 
elsewhere, the Court only transmits the decree on the 
application. On application made by the assignee the 
Court which passed the decree is an executing Court 
only and it is as executing Court it passes an order. 

Under Order 21 rule (1), money payable under a 
decree shall be paid into the Court whose duty it is 
to execute the decree and this indicates that the 
Court that passed the decree into which the money 
can doubtless be paid is a Court whose duty it is to 

execute the decree.^ 

(1) Where assets are held by a Court and Rateable 
more persons than one have, before the receipt of 
such assetsj made application to the Court for the Code, 
execution of decrees for the payment of money 
passed against the same judgment-debtor and have 
not obtained satisfaction thereof, the assets, after 
deducting the Costs of realisation, shall be rateably 
distributed among all such persons ; 

Provided as follows : — 

(a) Where any property is sold subject to a 
mortgage or charge, the mortgagee or 
encumbrancer shall not be entitled to 
share in any surplus arising from such 
sale ; 

(h) Where any property liable to be sold in 
execution of a decree is subject to mort- 
gage or charge, the Court may with the 
consent of the mortgagee or incum- 
brancer, order that the property be sold 
free from mortgage or charge, giving to 

1. See Sadagopa v. Sellavimal, (1922) ^lad. 670. 
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C. P. CJode, 
S. 73. 


the mortgage or incumbrancer the same 
interest in the proceeds of the sale as he 
had in the property sold ; 

(c) Where any immoveable property is sold 
in execution of a decree ordering its sale 
for the discharge of an incumbrance 

thereon, the proceeds of the sale shall be 
applied 

first, in defraying the expenses of the sale ; 

secondly, in discharging the amount due under 
the decree ; 


thirdly, in discharging the interests and prin- 
cipal moneys due on subsequent incumbrances (if 
any) ; and 

/owr^/i?y, rateably among the holders of decrees 
for the payment of money against the judgment- 
debtor, who have, prior to the sale of the property, 
applied to the Court which passed the decree order- 
ing such sale for execution of such decrees, and 
have not obtained satisfaction thereof. 


(2) Where all or any of the assets liable to be 
rateably distributed under this section are paid to a 
person not entitled to receive the same, any person 
so entitled may sue such person to compel him to 
refund the assets*’*.^ 

Under the C.P. Code of 1859, the attaching 
creditor had priority for payment out of the proceeds 
of the property attached and sold, and it was the 
surplus only that was liable for distribution rateably 
among the subsequent attaching creditors. Under the 
later Codes, this preference to the attaching creditor 
was taken awav.^ 

1. G. P. Code, B. 73 (=OId Code s. 295.) 

2. See Vishvanath v. Virohand, (1881) 6 Bom. IG ; KovimacM 
V. Pahkcr, (1897) 20 Mad. 107. 
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In BithalcUs V . Nand Kishore,^ Strachey C-J, Object o( the 

t j mt_ section. 

said “ The object of the section is two-fold, ine 
first object is to prevent unnecessary multiplicity of 
execution proceedings, to obviate, in a case where 
there are many decree-holders, each competent to 
execute his decree by attachment and sale of a 
particular property, the necessity of each and every 
one separately attaching and separately selling that 
property. The other object is to secure an equitable 
administration of the property by placing all the 
decree-holders in the position I have described 
upon the same footing, and making the property 
rateably divisible among them, instead of allowing 
one to exclude all the others merely because he 
happened to be the first who had attached and sold 

the property.” 

The addition of the word ‘ passed ’ in the pre- scope of the 
sent section has not restricted the application of the section, 
section and has not made any change in the law*^ 

An executing Court, when rateably distributing the 
proceeds of a sale in execution, is doing a ministerial 
act as a matter of administration, and cannot go 
into the question whether the decree under which 
distribution is claimed was obtained by fraud.^ 

The distribution is limited to the decrees and 

1. (1900) 123 All. lOG Dwarka Das v. Jadab Cha^idra, 

(1924) 51 Cal. 761 ; Hossooji Arra Bcgitvi v. Jaivadoonnissat (1878) 

4 Cal. 29 ; Dink v. Maharaj Bahadur Singh, (1899) 4 G.W.N. 27. 

2. Mt. Inderbasi v. Satnarain, (1923) Pat. 211 = 74 I.C. 626 ; 

Dwarkadas v. Jadab Chandra, (1924) 51 Cal. 761. 

3. Shankur Sarup v. Uejo Mai, (1901) 23 All. 313 P.C. ; 

Dattatrayav. Purshottan, (1922) 46 Bom. 635, overruling Chaganlal 
V. Fazarali. (1888) 13 Bom, 154 ; Itaghunath v. Rai Chatrapat, 

(189G) 1 C.W.N. 633 ; Seth Maganlal v. Raja Raghunaih Rao, 

(1923) 19 N.L.R. 172 = 75 I.C. 749 ; Bib Uma v. Mt. Rasoolan, 

(1926) 5 Pat. 445. See Suryauarayana v. Gopala, (1912) 23 M.L.T. 

699=17 I.C. 940. 
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cannot be extended to the costs of the application 
for execution, unless, prior to the receipt of the 
money, there was an order in terms that such costs 
are to the added to the amount of the decree.* 


Cases of set- 
off. 


Permission granted to a judgment-creditor to 
set off the price of the property sold against his debt 
must be taken to be granted subject to the provisions 
of this section. The Court can direct the decree- 
holder summarily to deposit the sum due to the 
rival decree-holders entitled to rateable distribu- 
tion.® If at the time when the application for 
set off is made, there are no obstacles to the grant 
of it, the Court will ordinarily be bound to 
grant it and if that is done, there can be no receipt 
of assets by the Court within the meaning of 
section 73. An order allowing set off under 0. 21 
s- 72 is not equivalent to receipt of assets. It is a 
disposal of the purchase-moneys over which the 
Court re-acquired dominion on the date of the sale.® 


An application for set-off is equivalent to a 
payment by a cheque on the Court which is subse- 
quently found to be in order and honored, and 
therefore when the decree-holder applies for set-off 
of his claim against the decretal amount, the money 
is received on the date when such application is 
made. If the application is made not to the trans- 
feree Court, but to the parent Court through the 
transferee Court, or if made to the transferee Court 
and simply transferred by it to the parent Court 

1. Noor Mahomed v, Belasiram, (1921) 47 Cal. 515. 

2. Madden v. Chappani. • {1887) 11 Mad, 316; SbrabH v. 
Oovinda^ (1891) 16 Bom. 91. 

3. Mohan Dal v. Amar Nath, (1925) Oudh. 287=80 I.C, 40. 
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for acceptance, the date of receipt is the date^ on CaBes of set- 
which the application reaches the parent Court.' 

In Akhoy Kumar v. Surendra Lai? the plaintiff’s 
father and defendant applied for execution of their 
decrees against the same judgment-debtor. The 
plaintiff's father died before the assets were received 
by the Court. The judgment-debtor’s property was 
sold and the defendant was allowed to set off the 
purchase-money against the decretal amount. The 
plaintiff made an application for substitution in the 
place of the deceased father and it was ordered and 
he then applied for rateable distribution of the 
assets. It was dismissed, and a suit to set aside that 
order w’as held not maintainable. 

To entitle a person to rateable destribution Application 

, , , 7 7 ... for execution. 

under this section, he naust have made application 
for the execution of his decree. The application 
must be in the form prescribed by Order 21 rule 11 
(2), C.P. Code. An application for rateable distribu- 
tion is not an application for execution.® 

To entitle a decree-holder to rateable distribu- 
tion, he must have applied for execution of his 
money decree before the receipt of the assets , it is 
not necessary that his application for execution 
should be such as would have ended in his success- 
fully obtaining satisfaction of the decree ; so that, for 
instance, if the application was for arrest and the 
judgment-debtor could not be arrested as being 

1 . 'WaXi iVJa?K)»ted v. Abdid Hamid, (1926) Nag. 380 = 95 I.C. 

905. 

2. (1926) Gal. 967 = 96 1 C. 378. 

3. Dtoarkadas v. Ohasi Ram, (1922) 17 N.L.R. 143=64 I.C. 

63 ; Arunachellam v. Hajea Sheik Meera^ (1910) 34 Mad. 25 ; 

Ramafiathan v. Snhramania, (1903) 26 Mad. 199 ; AH Uahomed v. 

Mahomed Noor, (1925) Nag. 382. 
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outside the jurisdiction, the circumstance was 
immaterial for the application of this section.^ 

More persons than one must have made uppli* 
cation .to the Court for the execution of decrees for 
the payment of money. An attachment before judg- 
ment is in no sense an application for execution. A 
decree-holder who has attached before judgment is 
not entitled to rank as an applicant in execution 
and as such, to obtain in execution a rateable share 

of the property which he has attached, unless 
subsequently to his decree he has applied for execu- 
tion in accordance with law.® 

An attachment before judgment does not by 
itself create any interest in the property attached 
and a person who has merely obtained an order for 
attachment before judgment cannot restrict the 
rights of an attaching creditor who has previously 
obtained his decree. An, order for rateable distribution 
cannot be made in favour of a person who has not 
obtained his decree but only an order for attach- 
ment before judgment and who is thus incompe- 
tent to apply for execution at the time when the 
assets were realised.® If the Court makes an order 
paying part of the proceeds to the person holding 
an attachment before judgment, the order is liable 
to be set aside and a suit is maintainable for the 
payment of it.'* 

1. Stibramauiam v. Bamostoami^ (192G) MaG. I79=9l I.C. 11. 

2. Pallonji v. Edward Vaughan, (1888) 12 Bom. iOO’rArunci- 

chellam v. Haji Sheik- Meera,' 34j.Mad. 25, overruling 

Veerayya v. Annamalai Ghctty, (1903) 31 JIad. 502 ; fSisheshar v. 
Ainbika Prasad, (1915) 31 All. 575 (581); Basiratn Malo v. Kattya- 
yani, (1911) 35 Cal. 149, Kasiwar De'^v. Aswini, Kumar Pal, (1926) 
Cal. 249=90 I. C. 627. 

3. Madhus%idan v. Bsh .Uo/m/i. (i915) 21 C. L. J. 614 = 30 
I. C. 38 ; Arunachellam v, Haji Sheik Meera, (1910) 34 Jlad. 25. 

4. Bisheshar v. Avibika Pcrshad, (1916) 37 All. 575. 
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When there are several attachments before Application 

. ^ , n , 1 • 1 i_ r foe execution. 

judgment and the moneys are received betore any 
of the plaintiffs obtained a decree, the money should 
be held to the credit of the suits and must be rateably 
distributed among all the attaching creditors who 
have subsequently obtained decrees-^ In such a 
case the attachments would not be in execution and 
the sale proceeds would not be realised in execution, 
so that section 73 would have no application.' 

In Nacliiappa Chettiar v. StthhierJ^ in pursu- 
ance of an order for attachment before judgment 
obtained by A, piece goods were sold pending the suit 
and the sale proceeds were deposited in Court on 
11th April 1917, and the decree was passed on 2nd 
July 1917. In the meantime two other persons B 
and C obtained decrees against the same judgment- 
debtor and applied for payment of the moneys. The 
Full Bench held that the amount deposited in Court 
became “ assets held in Court ” only when the Court 
passed an order as the application of A for payment 
in execution of his decree and that A, B and C were 
entitled to rateable distribution under section 73. 

The application for execution must be made to court hoidinR 
the Court holding the assets.^ When it is found the assets. 

1. Siihramaniam v. Sankara^ (192-2) Mad. 23G=G8 1. C. 714 ; 

Krishna Mai v. Krishna Mai, (10-24) Lab. 70 = 69 I. 0. 718. 

2. Sec ArnnachcUavi v. Hajec Sheik Meera, (1910) 34 Mad. 

25 explainin'? Sewdnt Rny v. Srcc Canto Maitij, (1906) 33 Ual. G39 ; 

Bisheshar Das v. Atnbika Prasad, (1915) 37 All. 575 (581). 

3. (1923) 4G Mad. 50G F. B. on appeal from (1921) M. W. N. 

817 Tovermling Venkataratnani v. Adainji, (1919) 42 Mad. 992] ; 

Visinanathan v. Arnnachclam, (1921) 44 Mad. 100 F. B. ; Scnxlnt 
Roy V. Sree Canto Maity, (1906) 33 Gal. 639 ; see also Bisheshar v. 

Anibika Prasad, (1925) 37 All. 675 (581) ; Indaji v, CootierJ, 

(1926) Bom. 242 = 93 I. C. 852. 

4. Firm of IfTanak Chand v. Firm Qnjar Mai, (1926) Ijab, 

538 = 95 l.C. 151; Barendrauath v. Martin and Co. (1921)33 
C.L.J. 7 = 62 l.C. 167. 
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Courfc holding 
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that property attached by a lower Court is already, 
or thereafter becomes, subject to an attachment 
issued from a superior Court, the decree-holder in 
the lower Court must apply to that Court to trans- 
fer his application to the higher Court if he 
desires to secure the appropriation of the attached 
property and its proceeds to the satisfaction of his 
decree. This view was taken in Bombay.' A 
contrary view has been taken in Calcutta and 
Madras. Where for instance assets are realised 
by the District Court and the judgment creditor 
seeking distribution is the holder of a decree of 
the Munsiffs Court who had attached the pro- 
perty, the right to share in the proceeds realised by 
sale of attached property is independent of the 
transfer of the decree for execution to the District 
Court and arises by virtue of his attachment.^ When 
execution of a decree is stopped by an order of a 
superior Court, such decree-holder can apply to 
that Court for rateable distribution without a fresh 
application.^ When the lower Court has ordered 
the transfer of the decree for execution to the 
superior Court, an application after such order to the 
superior Court before it has received a copy of the 
decree would be sufficient to satisfy the requirements 
of the section."* A contrary view has been taken in 
Calcutta ; There is nothing in Section 73 (295), which 
requires that before an attaching creditor can have 
his claim determined, he must obtain a transfer of 

1. ' Nimbaji v. Vaiia, (1892) 16 Bom, G83 ; Dattatraya v. 
Rahimtidla, (1893) 18 Bom. 456 ; and Andanapa v. Bhhnrao, 
(1391) 19 Bom. 539. 

2. Clark v. AUxandcr^ (1691) 21 Cal. 2C0 ; Bari v. Ananda- 
ran, (1897) 2 O.W.N. 12G ; Ariumthu v. Fyop.ri, (1910) 35 Mad. 
5G8; Narasimhachariar v, Krishnamachari, (1914) 26 M.L.l. 456. 

3. Govindanath v. Kcdarnath^ (1925) Cal. 966 = 87 I C. 783. 

4. Arim^ithu v. Vyapuri, (19X0) 35 Mad. 88. 
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his decree to the superior Court and apply to that 
Court for execution ; the duty of the superior court 
under section h3 (*285) is to consider and determine 
the rights of the attaching creditors in all the cases 
to which that section applies, whether they have 
applied to the superior Court or not-^ When exe- 
cution of a decree is stopped by the order of a 
superior Court, such decree-holder can apply to that 
Court for rateable distribution without a fresh 
application-^ 

Under Section 295 of the C. P. Code, 1882, the “ Reaiisal.” 
expression used was " Whenever assets are realised 
by sale or othericise hi e<Gecution of a decree^ and 
mote persons than one have, 'prior to the realisation, 
applied to the Court by which such assets are held.” 

The term “realised” meant converted into cash or 
into a form whereby it becomes available for im- 
mediate distribution.^ It was thought that the 
words by sale or otherwise ” in Section 295 meant 
” by sale or other process in execution provided for 
by the Code.”^ So where the judgment-debtor volun- 
tarily paid the money due under a decree,*^ to remove 
or prevent attachment or to escape from or get out 
of arrest the sum was not liable for rateable distribu- 

1. Clark V. Alexandur, (1893) 21 Cal. 200; Bykantnath v. 

Bajendro Narain, (1885) 12 Gal. 333 ; OUhoy Churn v. OtUaitt AH, 

(1381) 7 Cil. 410 ; liar Bhagat v. Anandram, (1897) 2C.W.N. 120. 

2. Girindranath v. Kidarnath, (1925) C;vl. 906 = 87 1. C. 783. 

3! Manual v. Nanabhai, (1903) 23 Boui. 201. 

4. prosonnomoyee v. Srecnath Boy, (1894) 21 Cal. 809; 

Biahcn Ckundcr v. Monmohince, (1807) 8 W. R 501. 

5. Ooyal v. Chnnni Bat, (1895) 8 All. 07 ; Vibudhipriya v. 
yusiif Sahib, (1905) 28 Mad. 380; Stiv Btix v. Shib Chunder, 

(1886) 13 Cal. 225 ; Oopal Sahai v. Shco Karan, (1903) P. R. 0 
(caso of ultra vires atluchmcut) ; Firm ol IJaji Umar v. Pkooba, 

(1924) 81 l.C. 7 (U eiily to cases whore mouoy is realiscxl by 

l)vocc8S of Court). 
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Assei^. tion.^ Under Section 55, proviso 4, the same view 

was taken in Bombay^ and Sindh.* In Madras in 
Thiraviyam Filial v. Lakslimana Pillai,'^ the 
learned judges said, “ We are prepared to concede 
that if money is paid outside the Court and the 
decree-holder certified the payment, it cannot be 
said that it is an asset held by the Court. It may 
be in such a case, as the attachment would cease to 
subsist, rival decree-holders can have no remedy; 
but if money is paid into Court by the other modes 
mentioned in rule 5 5 , we are not satisfied that the 
money cannot be regarded as an asset held by the 
Couit. bo in Calcutta in Noor Mahomed v. Bila- 
6w«M,i it was held that money paid by the judg- 
ment debtor to the sheriff was “ assets, liable to be 
distributed among all the decree-holders who had 
previously applied for execution. Kankin J. said, 

‘ The object of the new Code in using larger lan- 
guage can only be to avoid anomaly. To introduce 
a distinction on the strength of the voluntariness of 
the payment or the purpose of the debtor is to cut 
down the language and intention of the Code upon 
a principle which is inapplicable to the subject- 
matter and which if applicable is very difficult to 
imply. Commenting on the change in the language 
of Section 73, with “ where assets are held by a 
Court,’’ the Madras High Court said in Thiraviyam 
Fillai V. Lakshmana Filial,'^ that “ the change was 

1. rurshotta7n v. Suraj, (1882) G lloiu. 688, 

2. Sorabji v. Kala, (1911) 36 Bom. 1504; EhH w W. A, 
Graham and Co., (1917) 19 Bom. L. K. 274-39 I.C. 623. 

3. Mahhub V. Buksh Elahai, (1921) 14 S. L. R. 1G4--G1 1. C. 

424. 

4. (1917) 41 Mad, 616, Sec Ka'mappa v. Annamalai, (1913) 

20 I. C. 919, 

6. (1919) 47 Cal. 515. 

6. Harai Saha v. Faizhtir Rahman, (1913) 40 Cal. 619 (622). 

7. (1917) 41 Mad. 616. 
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apparently intended to set at rest the question 
whether the word realisation should not be restrict- 
ed to what is paid in for virtue of process taken in 
execution ; but apparently the Legislature has not 
succeeded in the object. There can be no question 
that the language of the present Code is wide 
enough to cover cases where moneys are in the 
hands of the Court by whatever process the same 
has been' realised,*’ and differed from the view ex- 
pressed in Bombay in Sorahji v. Kola RaghunatfiF 
that under the New Code too the money to be held 
by the Court must have reached its hands in exe- 
cution- A similar view was taken in Calcutta that 
‘ assets * now include any assets held by the Court 
irrespective of the manner with which the cause 
into the possession of the Court and not restricted 
to what is paid by virtue of process taken in exe- 
cution. In the later case of Nathvial v. Maniramy^ 
when this decision in SorahjVs ccue was disapproved, 
and Pratt J. said that the amendment in the present 
Code intended to provide (a) that all assets held by 
the Court are available for rateable distributions (b) 
but the asset must be something obtained in exe- 
cution into a form available for distribution among 
the judgment-debtors.'^ 

In VihJt lulopriija v. Yuaitf Sahib , the Madras 
High Court held under the C. P. Code 1682 that 
when after attachment of property in execution of 
a decree, the judgment-debtor sold the property to 
a stranger to pay off the decree-holder and the 

1. (1911) 30 Bom. 15G. 

a. (1919J -2i Bom. L. R. 975 = 53 I.C. 599 See also Sri Kccna 
V. ilaji Mahomed, (1913) 38 Mad. 221. 

3. llari Charan v. Bircndranath, (1922) 35 C. L. J. 327=70 
I. C. 541 ; Ghistilal v. Todarmul, (1922) Cal. 19 = 70 1. C. 539, 

4. (1905) 28 Mad. 360. 


Assets. 
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Assets, 


hisUiiccs of 
assets. 


stranger paid the decree amount into Court, the 
amount was not ‘assets' under section 29o. Simi- 
iaily where in Sorabji v» Kala Raghuiiathf^ two 
decree-holders attached immovable property and 
other creditors had also applied for execution with- 
out issuing attachment, moneys, paid into Court to 
satisfy the decrees of the two attaching creditors by 
a third person at the instance of the judgment- 
debtor under Order 21, rule 55, was held by the 
Bombay High Court not to be ‘assets^ on the 
ground that the money was not realised in process 
of execution and that rateable distribution would 
nullify the provisions of rule 55. Under Section 
T7 of the present Code, in Nathmal v. Maniram? 
however, in the same Court Pratt J. disapproved 
of this view and adopted the view taken in Madras 
in Thivaviyaifi Rillai v« Lakshmana Pillai^ viz.^ 

“ that money paid under Order 21, rule 55 is an 
asset held by the Court and like the money paid to 
stop a sale under rule 83 available for distribution 
except that Pratt J. differed from this case in 
that I saying that Section 73 is restricted to what is 
paid into Court by virtue of process of execution. 

The following were held to be “ assets availa- 
ble for rateable distribution ; debts attached and 
paid into Court by garnishee, under section 268 
(0. 21 r. 46);^ money attached while in the 
custody of a public ofiQcer and paid by him, under 

1. (1911) 3G Bom. 166. 

9. (1919) 21 Bom. L. R. 975 = 53 I. C. 599. 

3. (1017) 11 Mad. GIG. 

4. Sorabji v. Govind, (1S92) 16 Bom. 91 ; Amha v, haijnaih^ 
(1917) 42 I.C. 436. If there is a further order directing pa^^ment to 
a particular decree-holder before attachment by others it is not 
difetributable, Srinivasa v. Scctharama, (1895) 19 Mad. 72. 
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section 272 CO- 21 0. 52);^ money realised by in^^nct-sot 
execution of an attached decree under section 273 
(0. 2l r. 53) money paid under section 291 (O. 21 

r. 69) to the officer conducting the sale moneys 
realised by the receiver appointed in execution of a 

decree.^ 

The following are not ‘ assets ’ available for 
distribution under section 73 of the present C. P. 

Code : money paid into Court under 0. 21, r. 89;'" 
money paid by a judgment-debtor out of Court;' 
proceeds of the sale of property given as security for 
satisfaction of a decree money deposited in Court 
under O- 38 r- 2 on arrest before judgment;^ money 
deposited for payment to a particular decree-holder.'’ 

The following are ‘ assets ’ under section 73, 
compensation money paid by the Government into 
Court for apportionment among claimants to a land 
acquisition case;'® money paid into Court to raise 

1. Manilal v. Nanabhai, (1904) 28 Bom. 2G4. 

2. Aviara V, Annamalai, (1908) 13 Matl. 502. 

3. Purshottam y, Suraj, (1882) 6 Bom. 588. 

4 . Fink V, Bahadur Sinrjh, (1889) 2G Cal. 772. 

5. llarai Saha v. Faizulur Bahvian, (1913) 40 Cal. 019; 
Thiraviyaui Pillai v. Lakshmana Pillai, (1917) 41 Mad. GIG ; 

Golstaun v. Woomcs Chandra, (1917) 44 Cal. 789 ; GoUti Vigna^ies- 
varaduw Venkata Suryanarayanamoorthi, (1918) 7 L W. 573^45 
I.C.782; Murugappa V. Palniappa, (1917) 42 l.C. 507 ; Then no 
change in the law ; Roshun Ball v. Ram Ball, (1903) 30 Cal. 262 ; 
BariSundari v. Shashi Bala, (199G) 1 C.W.N. 195 ; Bihari Bal v, 

Gopal BaG (1807) 1 C.W.N* G95. 

G. GouriDultw. Amar Cfiand, (1912) 15 C.TjJ. 49 = 13 I. C. 

907' Thiraviyam Pillai v. Jja/is/tmana (1917) 41 Mad. GIG. 

7. Snbramanian v. Rala of Ramnad^ (1917) 41 Mad. 327 
(332) *, Bamilton v. Shankar Doss, (1915) 29 I.C. 791, 

8. Dost Hlahoincd v. Subyahvianian, (1915) 8 Bnr. L.T. 22 = 

29 I.C, 714. 

9. Firm of Baji Uinar v. Rodba, (1926) Nag. 157. 

10. Sait Siva Prafapa V. A,S.B. Mission, (1926) 49 Mad. 38, 
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assets. 


Before tbe 
rcoeipb of 
assets. 


attachment of moveables under 0. 21 r. 43;^ money 

attached or under a temporary injunction under 
0. 39 r. (1),3. 

Where on security furnished, property attach- 
ed before judgment was released and after decree 
when the decree-holder applied for execution the 
sureties deposited the decretal amount into Court, 
the Calcutta High Court held that as another 
decree-holder applied for execution just before the 
deposit was made, on the very day of deposit, he 
was entitled to rateable distribution of the amount 
so deposited by the sureties.'"^ 

The application must have been made before 
the receii>t of the assets. These words in italics 
were substituted for the words “prior to realisation’* 
in the C.P. Code, 1882. When the application for 
execution is made on the same day on which the 
assets are received, the Court is bound to ascertain 
the order in which they occurred/ This would be 
a difficult process for the sequence is hardly remem- 
bered in the course of a day. If it happens that the 
money is presented and the application for execu- 
tion is presented at the same time to the ministerial 
officer of the Court, it will be purely the caprice of 
such officer to prefer one to the other. Law takes 
no account of fractions of a day,-^ but this decision 
goes against that principle. 

Where under Order 21 rule 65, the Court 
appoints a special person to conduct the sale, the 

1. hulaji V, Coonerji, {192G) Bom. 242 = 93 T.O. 8.'32. 

2. Uamachandr a v. LatoJiman, (1915) 7 Bur. B.T. 2-27 = 29 
T.C. 941. 

3. Ghisulal v. Todarnuill, (1922) Cal. 19 = 70 I.C. 530. 

4. ArimiitliAi v. Viyaiutri^ (1010) 35 MaO. 568. 

5. Page V. Morc^ (1850) 15 P. B, G85. Woopfaix’s Ijandlor^ 
and Tenant} {19th Edu.), 405. 
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assets are “ received ** when the money is paid to 
that person and not when that person pays it into 
Court.^ 

Under the G. P. Code of 1882, it was held that 
where property was sold in execution of a decree 
the sale proceeds were “ realised ” not when 
the purchaser deposited 25 per cent of the purchase 
money in Court, but when the balance of the pur- 
chase-money was paid, for the deposit of 25 % is 
not ‘ assets * and is not immediately available for 
payment to the decree-holder, and if the purchaser 
does not pay the balance of the price, this 25 % 
does not (now necessarily) go back to the person 
who paid it, but is, after the deduction of the expen- 
ses of the sale, forfeited to the Government. If 
therefore a person applied in execution before the 
full price is paid into Court, he was entitled to 
rateable distribution.^ Under the present Code the 
position is the same ; for the expression now used is 
before the receipt of such assets.”® But when the 
purchaser pays the 25 % deposit but fails to pay 
the balance and on a re-sale loss occurring, the 
decree-holder attaches 25 % deposit, it becomes 
“ assets ” within the meaning of this section and 
other decree-holders are entitled to share in it. This 
can occur only when the deposit is not under Order 
21 rule 86 forfeited to the Government. 

A person applying for execution after the full 
price has been received by the Court has no right 

1. QcLulUaun v. Bannerjea^ (1917) 44 Cal. 789. 

2. Bajez v. Damodar, (1891) 18 Cal. 242 ; Arimuthu v. Fya- 
pwri, (1910) 35 Mad. 588; Maharaja ofBurdioan. v. AJunha Krishna 
Boyt (1911) 14 C.L.J. 50=10 I.C. 527 ; Arimuthu Chetty v. Vyapuri 
Pandarajn, (1911) ‘21 M.L.J. 505 = 8 I.G, 852; Oirindranath y 
Kedarnath, (1925) Cal. 906=87 I.C. 783. 

3. Vishvanath v. Virohand, (1882) 6 Bom. 16. 

U-J08 


Before the 
receipt of 
assets. 



858 


TEE LA W OF EXECUTION 


Before the 
receipt of 
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Decrees for 
payment of 
money. 


to rateable distribution, though the sale itself is still 
unconfirmed.^ An application for execution is good 
for rateable distribution, even if made when the sale 
is going on.^ When several items of immoveable 
property are sold in execution of a decree, in sepa- 
rate lots, the assets are realised when the whole of the 
proceeds are paid into Court, but not when the pro- 
ceeds of the sale of a few items only are paid into 
Court.^ If however the Court advertises sale of 
several items of property but sells some only and 
stops the sale of the rest, the payment of the price 
of the items sold will be “ receipt &c., of assets 'S 
entailing rateable distribution. In the case of sale 
of moveables, the whole of the purchase money is 
paid at the time of the sale or soon after it and the 
price paid for each lot becomes available ‘ assets ’ 
at once, though all the moveables may not be sold on 
the same date. A person therefore who applies in 
the interval between the sales of two lots of attached 
moveable property is not entitled to rateable distri- 
bution in the proceeds of the sale held prior to his 
application for execution.® 


The decrees which can claim rateable distri- 
bution under this section must be decrees for the 
payment of money- Every decree, under which 
money is payable, though it might grant other relief 
is so far a decree for money.® A decree for un- 


1. Uahant Prayag Doss v. Raja of Kalahasti, (1926) 49 Mad, 

570. 

2. Maharaja of Burdtvan v. Apurbat (1911) 14 C.L.J. 50= 

3. Eurmozi Begavi v. Ayesha, (]991) Pafe. 204 = 57 I.C. 421. 

4. B.amanathan v. Subramania^ (1902) 2G Mad. 179; Birendra 
V. Martin ^ Co., (1921) 33 C.L.J. 7 = 62 I. C. 167 ; Wali Mahomed 
V. Ahd^il Eatiiid^ (1926) 4 Nag. 380=95 I.C. 205* 

5. Snr Jan Singh v. Brag Das, (1918) P.R. 33 = 45 I.C. 108. 

6. Yiraraghava v. Varadat (1882) 5 Mad. 123 ; Ramastoami 
Aiyar V. Rama Aiyar, (1892) 2 M. L. J. 288. 
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ascertained mesne profits is a decree for money. If 
the holder of such decree has applied to the Court 
for ascertaining the amount and for the attachment 
of immoveable property, he comes within this 
section.^ A decree directing the payment of money 
by a person is a decree for payment of money? so 
far as that person is concerned, notwithstanding that 
the same decree directs, as against another person, 
the realisation of the debt from mortgaged property.^ 
A judgment entered up under section 86 of the Indian 
Insolvency Act, (11 and 12 Vic. c. 21) was held to be 
a decree for money.® 


Decrees for 
payment of 
money. 


In Hart v. Tara Prasannat^ the decree was on a 
mortgage and directed the realisation of the debt 
from the mortgaged properties and /row the defend- 
ants jpersonally and the Calcutta High Court held 
that that was a decree for the payment of money. In 
Fazil V. Krishna Bundhoof the same Court distin- 
guished it on the ground that there was a distinct 
order on the defendant to pay the money and held, 
following the view taken in Allahabad,^ that the 
C. P. Code observes a distinction between a simple 
money decree for the payment of money and a 
decree directing the realisation of money by the sale 
of mortgaged property and the latter is not a decree 


I^Iortgage 

decro'-g. 


1. Hart V. Tara Prasanna, (1885) 11 Cal. 718 (729), 

2. Delhi and London Bank v. Uncovenantcd Service Bank^ 

(1887) 10 All. 35. 

3. hire Bhagwandas, (188^) 8 Bom. 571 ; such a judgment 
must the executed under the C. P. Code, In re Candas Narrondas, 

(1880) 11 Bom. 138. 

4. (1885) 11 Cal. 718. 

5. (1898) 25 Cal. 580. 

G. Bam Charan v. Sheobarat, (1894) 10 All. 413 ; Pahalwan 
V. Narain, (1960) 22 All. 407 ; Jadunath v. Jagmohandas, (1903) 
25 All. 541 ; Delhi and Lo}tdon Bank v. Partab Singh, (190G) 28 
All. 771 F. B. 
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coming within the purview of this section, though, 
after the mortgaged property is sold and if there is 
any balance, it is to be recovered from the person and 
other properties of the mortgagor.^ A contrary view 
was taken in Madras and it was held that a decree 
containing an order for sale of the mortgaged 
property m default of payment of the decretal sum 
was a decree for money whether or not there was 
a direction to pay personally.^ This latter view was 
taken in the Punjab and Burma.® 

Under the present C. P. Code, it has been held 
in Madras that a mortgage decree for sale containing 
an express provision exempting the debtor from 
personal liability is in no sense a decree for money.^ 
The view taken under the old Code is still 
maintained in Calcutta. ^ In Patna it has been held 
that if a mortgagee holds a money decree apart for 
his mortgage he can apply for rateable distribution*® 
In Burma it has been held that a mortgagee 
who has not obtained a decree against the mortgagor 
cannot claim a rateable distribution at the instance 
of another creditor.’ 


The decrees for the payment of money must 
have b een passed against the same gudgment’dehtor. 


1. Kartick Nath v. Juggernath, (1899) 27 Cal. 266. See 
Chandi Charan v. Ambika Charan, (1904) 31 Cal. 793. 

2. Kommachi v. Pakkcr, (1897) 20 Mad. 107 ; AbdtiUa v. 
Doctor Oosman, (1905) 28 Mad. 224 ; Vaidhinadasawmy v. Soina^ 
sundram, (1905) 28 Mad, 473 P. B.; Krishnan v. Venkatapathit 
(1905) 29 Mad. 318. 

3. (1908) P. L. R,, 121 : L. B, R. (1893-1900) 588. 

4. Suryanarayana v. Oopala, (1912) 23 M. L. J. 699=17 
1. C. 940. 


5. Suraia Kumar v. Pramada Sundaree^ (1913) 17 C W N. 
1039 = 20 I. C. 829. 


6. 

140 . 


Babu Bishun Moluxn v. Karayan Prasad, (1923) 74 I . C, 


7. PoSov. BaKan, (1930) 13 Bur, h. J. 43=57 I. C. 580. 
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Where property is attached under a decree and Against the 
another creditor who holds a decree jointly against ^^t-debtor. 
such debtor and another, has, along with others 
applied for execution, such creditor is also entitled 
to rateable distribution.^ It makes no difference 
therefor, that under one decree there are more 
judgment-debtors than in the other.® So where a 
decree for money was passed against a judgment- 
debtor personally and as representative of another 
and another decree against him alone, the first 
decree-holder is entitled to rateable distribution of the 
proceeds of the judgment-debtor’s property sold in 
execution of the latter decree.^ The existence of a 
common judgment-debtor under the competing 
decrees is not by itself sufficient to give a right 
under this section, but the application for execution 
must have been made against the same judgment- 
debtor.** 

If a decree-holder holds a joint and several 
decree against A, B and C, another decree-holder 
who has a decree against A alone cannot claim to 
participate in the proceeds of the property realised 
in execution of the decree against A, B and C, if 
the property so realised was the joint property of 
A, B and C ; but if the property realised was the 
property of A alone, the decree-holder holding a 
decree against A alone, ^ 

1. ShumWioonath v. Luchynaiht (1883) 9 Cal. 920; Sarat 
Chandra v. Doyal Chand^ (1899) 3 C. W. N, 368 ; Qanesh Das v. 

Shiva Lakshman, (1903) 30 Cal. 58 P, B. 

2. Chhotalal v. Nabibhai, (1905) 29 Bom. 528; Delhi and 
Londoih Bank v. U^icovenanted Serviae Bank, Bareilly, (1887) 10 
All. 35 ; Mt. Inderhasi v. Satnarain, (1923) Pat. 216=74 I. G. 626. 

3. O^Uti Lai V, Bir Bahadivr Singh^ (1904) 27 All. 158. 

4. Nimbajiy. Vadia, (1892) 16 Bom. 6S3 ; Iqbal Jahan v. 

Mummey, (1907) 10 O. C. 129. 

5. Niinbaji v. Vadia, (1392) 16 Bom. 683. 
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Where two decrees were obtained against the 
estate of the deceased testator, each obtained against 
two of the three executors and one of these two exe- 
cutors was common to the two suits it was held 
each decree was prima facie executable against the 
estate and the decree-holders were entitled to rate- 
able distribution.^ 

W^hen a person obtained a decree against a 
father and son and another person against the son 
alone (the father having died before this suit) it was 
held that the decrees were against “ the same 
judgment-debtor ’* and the second decree-holder 
was entitled to rateable distribution of amounts 
realised in execution of the first decree*^ So it was 
held where one decree was against the father only 
and the other was against the father and son and 
property of the joint family of which both were 
undivided members was sold in execution of the 
latter decree.^ 

In Govind v. Mohoniraj where one decree is 
against A and the other decree is against the legal 
representative of A it was held by the Bombay 
High Court {a) that the two decrees were not 
“ against the same judgment-debtor, though the 
estate of A may be liable in the case of both the 
decrees and this section did not make the nature of 
the liability under the decrees contemplated by it 
one of the essential conditions for its application ; 
and (6) the fact that an order had been passed, 
after the death of the judgment-debtors against the 

1. Nilmaiii Dey v. HiraJal, (1918) 27 C. L. J. 100 = 43 I. C. 

462. 

2. OrantN, Subr aEianiam ^ (1898) 22 Mad. 241. 

3. Ramanathan v. Subr amania, (1902) 26 Mad, 179. 

4. (1901) 25 Bom. 494. 
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legal representative, did not affect the application of Agalng toe 
the section, because the section requires that the meut-debtor. 
decrees and not orders should be against the same 
judgment-debtor. In Oudh, this decision was not 
approved and the Court said that the object of the 
section was to provide for rateable distribution of as- 
sets upon which two or more persons were consi- 
dered to have equal claims and if the words “against 
the same judgment-debtor’’ were construed absolute- 
ly literally, then in many cases the object of the 
section would be defeated and grave injustice would 
result ; the order must be read as referring more to 
the property which he represented than to the 
reason against whom execution had been sought-^ 

But the view of the Bombay High Court aforesaid 
was adopted in Allahabad^ and in Madras and in 
Burma'' and it was said in Madras that when a 
decree is obtained against the legal representatives 
of a deceased person, they are the judgment-debtors 
and not the estate of the deceased.® 

In Gonesh Has v. Shiva Lakshman,^ the question 
arose in this way ; “ The principal defendant ob- 

tained judgment against the judgment-debtors, say 
N, Y and Z. The present plaintiff obtained a judg- 
ment against N and Y only and he contends that, 
under the provisions of Section 295, C. P. Code 
(1882), he is entitled to a proportionate distribution 
of the moneys realised by the sale of the property 

1. (1902) 8 0. C. 86, 

2. Bholanaih v. Maqbfil-un-nissa, (1903) 26 All. 184 ; Mun- 

shilalY, Muhammad^ (1919) 52 I.G. 305, 

3. Srinivasa v. Kanthimathi ^ (1910) 33 Mad. 465. 

4. Toola, Ram V. Abchil Gafoor^ (1905) 7 Bur. L. T, 07=24 

I. C. 476. 

5. Kaliappian v. VaAradarajulu^ (1909) 19 M. L. J. 051. 

G. (1903) 30 Cal. 583 F.B.; Hussain Sahib N, Babaji^ (1920) 

Bom. 150 = 93 I. C. 222. 
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of N, Y and Z, so far as those moneys represent 
the share of his own judgment-debtors N and Y on 
that property. The principal defendant replies that 
he is not so entitled, because he does not bring 
himself within the provisions of Section 295, in 
as much as the decrees are not against the Lme 
judgment-debtor. The question we have to de- 
cide is whether the plaintiff is entitled as he claims.” 

The Full Bench answered the question on the 
affirmative. 


Sale of pro- 
perty subject 
to mortgage, 


The words ‘ any property ’ in clauses (a) & (6) 
of the proviso as contradistinguished from “immove- 
able property in clause (c) shows that a mortgage 
of moveables is included therein,^ Clause (1) applied 
only to a mortgage whose charge is valid against 
the executing decree-holder. When he holds a 
money-decree apart from his mortgage he can apply 
for rateable distribution.^ The first paragraph and 
clauses (o) and (6) have reference only to sales in 
execution of simple money decrees and to the mode 
in which sale proceeds are to be rateably distributed 
among simple money-decree-holders. The provisos 
contained in clauses (a) and (h) declare the incom- 
petence of a mortgagee or incumbrancer as such to 
share in any surplus proceeds arising when property 
IS sold subject to his mortgage or charge. But the 
alternative is afforded him of consenting to the 
property being sold free of his mortgage and charge, 
in which case the Court may give him the same 

rights against the sale proceeds as he has against 
the property sold.'** 




Jotindra Chandra v. Eangpur Tobacco Co., (1924) Cal. 990, 
Babu Bishun v, Narayan Prasad, (1924) Pafe. 434 = 74 I.C, 


3. Jaoat Narain v, Dhu^idhe-y Bait (1883) 5 All. 506. 
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In Miihu Lai v, Kishan Lai, A mortgaged 
certain property to B in July 1874, to C in March 
1877 and again to B in November 1877. B obtained 
a decree directing the sale of the property in satis- 
faction of his two mortgages and it was sold 
accordingly. Subsequent to the sale, C obtained a 
similar decree upon his mortgage, and having 
successfully applied in his own suit to have his de- 
cree satisfied out of the sale proceeds after payment 
of first mortgage of July 1874, brought a suit 
under the last paragraph but one of section 295 to 
recover the amount received by B in respect of B’s 
mortgage of November 1877). It was contended that 
the words “ when immoveable property is sold in 
execution of a decree ordering its sale for the dis- 
charge of an incumbrance thereon meant either 
incumbrance or incumbrances, and that as the pro- 
perty was sold under a decree ordering its sale for 
the discharge of those two incumbrances, they took 
priority over G*s incumbrance. It was held that C 
was entitled to maintain the suit : “ to so read that 
section and to so apply it to a case like this would 
be to frustrate the object the Legislature had in 
view not only in section 295 but in section 80 of 
the Transfer of Property Act and would be to apply 
a principle to the distribution of proceeds which 
would give priority to a subsequent incumbrance... 
..., if we are to treat that incumbrance of November 
1877, as in this case the incumbrance within the 
meaning of clause (c) for the discharge of which the 
sale was ordered C would not come within the third 
category of 'distribution, nor would he come under 
the fourth, for his decree was a decree for enforce- 

U-109 


Mithu Lai v. 
Kishan Lai. 



866 


TEE LAW OF EXECUTION 


Sale of pro- 
peroy subject 
to mortgage. 


Appeal. 


ment of a lien and not a decree for money within 
the meaning of that clause.” 

Unless the mortgagee consents, the decree- 
holder has no right to bring the property itself to sale 
and all that he can sell is the residual right of the 
mortgagor that is, the right to recover the property 
on payment of the mortgage-money.^ 

Where a subsequent encumbrancer claims the 
beneOt of clause (c) the Court must satisfy itself that 
he is lawfully entitled to priority over the holders 
of decrees for the payment of money mentioned in 
the fourth category.^ 

A mortgagee who does not obtain a decree on 
his mortgage or charge has no right to obtain by an 
order in execution or by application payment of any 
part of the sale proceeds of the property over which 
he claims his mortgage or charge and a suit lies 
against him to refund the amount if paid to him.^ 

An order passed under this section as between 
parties who are not the same as in the decree in 
execution of which assets were realised is not a 
decree under section 47 and no appeal lies against 
the ( rder'* and the order of a District Judge on 
append setting aside the order of a District Munsiff, 
though the latter order was erroneous is without 
jurisdiction; w^hen the order is without jurisdiction 

1. Ovanna Perumal v. Mdung Tyin^ (1919) 3 U.B.R. 139 = 

51 T.C. 750. Sec Smarsi Das V, Go^i (1924) Lah. 132 = 76 

T.C. 529. 

2. Barendraiiath v. Mafiin ^ Co.j (192) 33 C.L.J, 7=62 
T C. 167. 

3. Mating Ta Te v. Maung (1915) 26 1.0,273; Babu 

Dishun Mohan v. Narayon Prasad^ (1924) Pat. 434=74 I.C. 140. 

4. See Oogaram v. Kariick Clmnder^ (1868; 9 W.R. 514; 
Kashi Ram v. Mani Ram, (1892) 14 All. 214 ; Somasundaram v. 
Stindaresa^ (1924) Mad. 97. 
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the High Court should interfere in revision.^ But 
where an order does, as a fact, decide a matter 
covered by section 47 although it is passed ostensi- 
bly under section 73, it is appealable so where the 
order decided that the petitioners were not entitled 
to rateable distribution, but dismissed the execution 

petition, it was appealable.'^ 

Where an order for rateable distribution is 
made among rival decree-holders on a decision of the 
disputes among them without any objection on the 
part of the judgment-debtor or without in any way 
affecting his rights, the order is not one under 
section 47 or section 144, C,P. Code. If the order 
for rateable distribution is set aside on appeal there 
is no power to order restitution under section 144-® 

The High Court will not interfere in revision 
with orders allowing or disallowing claims for 
rateable distribution," except in exceptional circum- 
stances, “ as where there is a manifest error in the 

order under section 73*® 

Claims eniorceable under the attachment cease 
to have effect on withdrawal of attachment. 
Where the assets are not liable to be rateably 
distributed, section 73 (2) h as no application.^ Eve n 

iT Jagadish Chanara v. Kripanath, (1908) 36 Cal. 130, 

distinguishing Dayaram v. Oovardhundas, {IQOi) 28 Bom. 458; 
Hamasanvj v. R. O. Orr, (1902) 26 Mad. j.76. 

2. Shibdas v. B 2 ilaki Mali (1927) 98 I.C, 884. 

3. Varada Ramaswami v. Umma Venkalaramayai (1922) 

Mad, 99 = 67 I.C, 546. 

4. Bkagat Ram v. Mangat Ram, (1921) 60 I.C. 371. 

5. See Ghisulal v. Todarmull, (1922) Cal. 19=70 I.C. 539. 

6. Subramanian v. Ramaswami, (1926) Mad. 179= 49 M.L.J. 

753. 

7. Mahomed Mnzajfai AH v. Bhagwati Prasad, (1922) S 
O.ti.J. 358 = 66 I.C. G4Q. 

8. Varada Ramasioaini V . (Jmma VenUataramaay (1922) Mad. 

99 = 67 I.C. 546. 
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though the person aggrieved is the decree-holder 
the recovery is by suit and not by an application 
under section 47.^ 

Under section 73 (2), C.P. Code,— “ Where all 
or any of the assets liable to be rateably distributed 
under this section are paid to a person not entitled 
to receive the same any person so entitled may sue 
such person to compel him to refund the assets.” 
This section does not take away the power of Court 
to order a refund in the execution proceedings.^ 
This does not contain any indication that an execu- 
tion sale by virtue of which assets have been made 
available can be attacked in a separate suit. The 
cause of action under the section arises out of a wrong 
distribution of assets and is entirely without relation 
to the manner in which those assets were obtained.^ 
The cause of action does not arise until the money 
is actually paid over the person not entitled to 
recover the same ; and a suit for recovery of a share 
of sale proceeds under this section, before actual pay- 
ment to a person to whom they have been ordered 
to be paid, is premature and liable for dismissal.^ 
Such a suit is for money had and received and 
falls within Article 62 of the Indian Limitation Act 
and is not a suit to set aside the order of distribution 
covered by Article 13 of that Act.® Article 62 
mentions the starting point as when the money 
is received’' and this means actual receipt of the 
money or something equivalent to receipt of the 

1. Somasu}\daram v. Sxmdaresa Raoy (1924) Mad. 97. 

2. See Parasuramaii v. Viraraghava, (1897) 7 M.Ij.J. 277. 

3. Lakshmichand v. Chaturbhujj (1922) 65 I.C. 230. 

4. Hart v, Bara Prasamia^ (1835) 11 Cal, 718; Bamaohandra 
V. Baghunadhy (1918) 46 I.C, 101. 

5. Sankar Saruy v. Mejo Malt (1901) 23 All. 313 ; Vishnu v. 
Achut, (1890) (1889) 1 Bom, L.R. 795. For a contrary view, see 
Gaivri Prasad v. Ham Ratan^ (1886) 13 Cal. 169. 
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money. So when a decree-holder was allowed a set 
off the person entitled to rateable distribution may 
sue within three years under this Article.^ For such 
a suit the plaintiff can deduct under section 14 the 
period of time taken by a petition for revision in 

the High court. ^ 

The law relating to delivery of possession of Pr^man on 
property decreed or sold has been well summarised 

by Freeman : — 

“ Purchasers at execution sales, when their 
title becomes absolute by the expiration of the period 
allowed for redemption, succeed to the rights of the 
defendant in execution, and become entitled to the 
possession of the property purchased, if the defend- 
ant was so entitled. This possession, unless peace- 
ably relinquished, must be recovered by due process 
of law. If the lands sold are vacant, no doubt the 
purchaser make take possession, if he can do so 
without any breach of the peace. But he is under 
no circumstances justified in taking forceable posses- 
sion- 

purchasers under decrees in chancery are usu- 
ally placed in possession of their property by an 
officer of the court, acting under a writ of assistance 
issued in the case in which the decree was entered. 

The circumstances in which this writ may properly 
issue, and the mode of proceeding to obtain its 
issuance, have already been considered. The power 
of courts of chancery to place purchasers in posses- 
sion of the property purchased is conceded, provided 
it may be effectually exercised without assuming 

1 . Vishnu V. Aohut, (1890) 15 Bom. 438. See Devnarayan y. 

Chunnilai, (1913) 41 Gal. 137 (141); Rajkumar v. Fateh Bahadur, 

(1917) 38 l.G. 595 ; 

2 . Baijii^uth v. Ram Doss, (1914) 39 Mad. 69, 
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on authority over persons or subject-matters not with- 
in the jurisdiction of the court. But if some person, 
not a party to the suit, was in adverse possession of 
the property when it was commenced, or has taken 
such possession since, without any collusion with 
any of the parties, as neither he nor his claim was 
before the court in the principal suit, the court will 
not assume jurisdiction over him or it, on applica- 
tion being made for a writ of assistance, but will 
leave the purchaser to pursue his remedy by some 
independent action. The court may also decline to 
grant a writ of assistance when the judgment debtor 
claims in good faith to have a title not capable of 
assertion in the former suit, under which he has a 
right to remain in possession. If, on the other hand, 
a party in possession has entered pendente lite 
under the defendant or by collusion with him, he 
may be dispossessed under this writ. The issuance 
of the writ cannot be resisted upon the grounds 
which ought to have been urged at some earlier 
stage of the proceedings, or which, if then urged 
were decided against the respondent,^ 

An action to recover possession of the property 
puicbased at an execution or judicial sale may be 
either against the judgment debtor and his succes- 
sors in interest or against a person in no way con- 
nected with the title of such judgment debtor. 
Where he, or one succeeding to his title or posses- 
sion, is the party resisting the right of the purchaser 
to recover, the defenses which he may interpose are 
very limited. He may show that the judgment 
under which the sale was made was void, and hence, 
cannot transfer any title or right of possession to 
the purchaser. A defence may also be successfully 

1. Freoman ou Executions, III. 1993. 
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made on the ground that the execution or any 
essential proceeding taken thereunder was void, 
but we shall not here undertake to consider what 
executions or proceedings are void to the extent of 
leaving a purchaser without title, for these matters 
have been, to a great extent, the subject of preced- 
ing chapters of this work. The judgment or execu- 
tion may not have been void, but after the sale one 
or both may have been set aside by the court. If so, 
its action is usually restricted in its consequence to 
purchasers with notice of the irregularities inducing 
the action of the court. 

A judgment debtor or his successor in interest 
may avoid the recovery of possession by the pur- 
chaser by proving that, though the defendant had 
an estate or interest in the property, it was not 
subject to, or was exempt from, execution. A 
familiar instance of this is the holding of possessing 
under an equitable title, or as a mere tenant at 
will or by sufferance, and where such titles are not 
subject to execution, or that the judgment debtor 
held the naked legal title without having any bene- 
ficial interest therein. So the defendant may show 
that the property was a homestead, and, on that 
account, not the subject of an involuntary transfer, 
unless the sale is a judicial one, and the husband 
and wife were both parties to the decree directing 
the sale. The sale of exempt personal property 
under execution, where the right of exemption has 
not been expressly or impliedly waived, is also void, 
and the purchaser, therefore, may always be met 
with this defence, where the facts are sufficient to 
support it- 

If the defendant in execution was in possession 
of the personal property sold, he must surrender 
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Freeman on 
deliver7. 


such possession to the purchaser, and cannot avoid 
his obligation to do so by showing that his title was 
invalid, and that a third person is the true owner 
and entitled to the possession. 

All persons who come into possession under 
the defendant in execution, after the lien of the 
judgment or of the levy has attached, hold rights 
subordinate to the lien, and can assert no defences 
against the purchaser which would not be equally 
available to the defendant in execution. If the 
defendant in execution continues in possession of 
the property, he is regarded as a tenant at will of 
the purchaser, and not as an adverse holder ; nor 
can he claim against the purchaser the title or 
rights of an adverse holder until after he has given 
notice to the purchaser that he has assumed an 
attitude of hostility.^ 

Writ of assistance is an order for possession under 
a decree. One may successfully resist an application 
for a writ of assistance, though he come into posession 
of the property after the commencement of the suit, if 
he is not in privity with the parties to the suit and 
did not act in collusion with some of them, as when 
he purchased pendite lite from one not a party to 
the suit, but who was in possession at its commence- 
ment, claiming adversely to the parties thereto, nor, 
as we understand the decisions, is it necessary that a 
purchase be shown from one in possession who is not 
a party to the suit. It is sufficient that an entry made 
pendente lite was not by connivance with any of the 
parties and was in good faith and under a claim of 
title on behalf of the person making such entry, or 
on behalf of one for whom he acted as agent. 


1. Freom!%n on Executions, III. 1999*2002. 
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Courts are required to exercise and do exercise care 
to protect persons entitled to a writ of assistance from 
the acts of third persons probably induced by collu- 
sion with a party who being no longer entitled to 
remain in power on his own account, seeks to de- 
prive his adversary of the fruit of his victory by 
causing a stranger to take such possession and unless 
it is clear that he who entered ^yendente lite did so 
in good faith and without collusion a writ of assist- 
ance will issue against him. 

If the defendant was in possession under a 
claim of right thereto of a character which could 
not be litigated in the suit in which the decree was 

pronounced and may therefore maintain the claim 

without disputing anything decided by the decree, a 
writ of assistance will not issue against him. T.hus 
though he is a party to a suit to foreclose a mortgage, 
he may hold some adverse title not included in 
the mortgage and which under the practice prevail- 
ing cannot be asserted as a defence to such fore- 
closure. 

The defence made to a writ of assistance 
cannot involve a relitigation of the matter neces* 
sarily determined by the decree, but it may properly 
include any matter not so determined, which shows 
that the party resisting has the right to remain 
in possession* It would perhaps be more accurate 
to state that if there is a claim of right not deter- 
mined by the decree already rendered, the claimant 
will he left in possession and allowed to present a 
claim as a defence to some independent proceeding 
brought against him. In other words, the wuit of 
assistance will be directed only in a clear case, and 
where the respondent cannot possibly have any 
rif^hts which were not subject to the decree. If, 

11-110 
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for instance, he sets up and appears to claim in 
good faith a right to the posession derived from and 
under the purchaser or from the defendant prior to 
the commencement of the suit, the validity and 
effect of the claim will very rarely, and perhaps 
never, be tried upon the application for this writ 
but he will be left in possession. The writ has 
been denied when the purchaser had delayed for a 
long period of time to apply for it and also when 
the respondent had not intruded into the possession 
until sometime after the purchaser had received 
the deed. In the first case, the court presumed 
that the respondent might have acquired from 
the purchaser some right to possession and in 
the last case, the court, while admiting its duty 
to place a purchaser in possession by removing 
parties unlawfully withholding the property at the 
execution of the deed, did not conceive that this 
duty was so continuous as to require it to protect 
the purchaser from subsequent intrusion.”^ 

In England there is a distinction between a 
judgment or order to “ recover possession and a 
judgraeut or order to deliver up possession 
under Order 47. rules 1 and 2 of the Eules of the 
Supreme Court, that under the former, the judg- 
ment need not state any time for such recovery,® 
Although under the Eules a writ of possession is 
now substituted for a writ of assistance, whether 
between parties or as against strangers to the action, 
the Court has still power to order a writ of assist- 
ance to issue.® 

1. Freeman on Executions, I, 163-4. 

2. See Saoage v. Bentley^ 90 L.T. 641 ; 

3. See rfa?; V. 47 L. J. Ch. 680; Wyman \\ Knight, 39 
C.D. 165. 
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In England under the writ Fieri facias^ ov fi FiFa. 
fa 

and sold for the satisfaction of a judgment or order 
for the recovery or payment of a sum of money. 

Under this writ it is the duty of the sheriff to seize 
and sell any goods which he has the power to seize 
to an amount reasonably sufficient, but not more 
than sufficient to satisfy the debt and his own ex- 
penses and after sale thereof and such satisfaction 
to pass over any residue to the judgment-debtor.^ 

Where it appears upon the return of a writ of feri 
facias that the sheriff has seized but not sold away 
goods of the debtor, the creditor is entitled to sue 
out a writ of venditioni exponas^ namely, to sell for 
the best price obtainable.^ 

Where the plaintiff seeks to recover the chattel 
without giving the defendant the option of retain- 
ing it by paying the assessed value, it is not neces- 
sary that the value of the chattel should be assessed. 

An order for the issue of a writ of delivery can be 
made without assessment.^ An assessment by agree- 
ment of parties is sufficient.^ After assessment of 
the value of the goods and damages (if any) the 
plaintiff has an alternative remedy. He may ask 
for the chattel or the value of costs and damages.® 

Under the English Common Law by a writ of Elegit. 
Elegit the lands of the judgment-debtor are deliver- 
ed to the judgment-creditor, to be held by him until 

1 . Halsbuiiy’s Laws of England, XiV. 37 et s^g.; R.S.C., O. 43, 

R. 1 ; Dinners Ch. Pr. 738-753 ; Chitty’s Arch, Practice, 83G-871 ; 

Mather’s Sherill Law, 56-121 ; Annual Practice (1933), 744, 

3 . Halsbury’s Law of England, XIV 60 ; R.S.C., O. 43, R. 2 ; 

Chitty’s Arch. Practice, 865-S ; Mather’s SheriS Law, 14G. 

3. Hyvias v. Ogdens (1905) 1 K.B. 246 C.A. 

4. Winfield v. Boothroyd^ 34 W.R. 501. 

5. SeeR.S.C., O. 48, R. 1. 


the goods and chattels of the debtor are seized 
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Delivery of 

moveables. 


Delivery of 
debt. 


the satisfaction of the debt, but the writ does not 
provide or contemplate a sale. After obtaining deli- 
very, the creditor may apply for an order for the 
sale of the debtor’s interest in the land. Under the 
Buies of the Supreme Court a judgment or order 
for possession of land may be enforced by a writ of 
possession in manner, before the commencement of 
the principal Act (Judicature Act) in actions of 
ejectment in the superior Courts of Common Law ; 
and a judgment for possession of property other 
than land or money may be enforced by a writ of 
delivery.'^ 

Under the C. P. Code, 1908, 

“ (1) Where the property sold is moveable 
property of which actual seizure has been made, it 
shall be delivered to the purchaser. 

(2) Where the property sold is moveable pro- 
perty in the possession of some person other than 
the judgment-debtor, the delivery thereof to the 
purchaser shall be made by giving notice to the 
person in possession prohibiting him from deliver- 
ing possession of the property to any person except 
the purchaser. 

(3) Where the property sold is a debt not 
secured by a negotiable instrument, or is a share in 
a corporation, the delivery thereof shall be made 
by a written order of the Court prohibiting the 
creditor from receiving the debt or any interest ■ 
thereon, and the debtor from making payment 
thereof fo anv person except the purchaser, or 
prohibiting the person in whose name the share 
may be standing from making any transfer of the 

1. Hm-shuuv’s Liw of Kngland, XlV. (il et. seq; Daniel’s Obm- 
chei-y I’t., 7G0 ; Judgineuts Acb, 18G1 (27 and 28 Vic. c, 112) * 
R.S.O,, O. 55, R. 913 ; Annual Practice (1923), 752. 



termination of execution 877 


share to any person except the purchaser, or 
receiving payment of any dividend or interest 
thereon, and the manager, secretary or other proper 
officer of the corporation from permitting any such 
transfer or making any such payment to any person 
except the purchaser-”*" 

Where the execution of a docuiuent or the 
endorsement of the party in whose name a negotia- 
ble instrument or a share in a corporation is 
standing is required to transfer such negotiable 
instrument or share, the Judge or such officer as ho 
may appoint in this behalf may execute such docu- 
ment or make such endorsement as may be 
necessary and such execution or endorsement shall 
have the same ehect as an execution or endorse- 
ment by the party- 

(,:i) Such execution or endorsement may he in 
the following form, namely : — 

A..B. by C.D. Judge of the Court of (or as the 
case may be) in a suit by hj-k- against A. B. 

(3) Until the transfer of such negotiable instru- 
ment or share, the Court may, by order, appoint 
some person to receive any interest or dividend due 
thereon and to sign a receipt for the same ; and any 
receipt so signed shall he as valid and effectual for 
all purposes as if the same had been signed by the 

party himself/’* 

Under this rule a Court is empowered to cancel 


1. O.l’.c., O. 21 r. 79 ( = Cole, ss. 299-301). 

2 C. P. C., O. 21 r. 80 ( = 018 Code, s. 302.) See Judicature 
Act, 1B84, S. 14; For cases of exc'-ntioii of deeds in England, see 
lie EdfOarcU, 33 W.R. 078; llnarc V. Grai/, 31 Sol. J. 744. For 
cases ot ttansicr of stock, see Savage v. .tVortofv, (1908) 1 Gh. 290 : 
Re Svtirling, (1909) 1 Ch. 199. 


Execution 

documents 
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a previous endorsement with a view to enable the 
auction-purchaser to realise the amount of a promis- 
sory note purchased at a court sale.^ 

In England, in Re Cathcart? the Official Soli- 
citor was directed to transfer consols standing in 
the name of a lunatic; and in Hood Barrs v. 
Cathcart,^ the Court ordered the Bank of England 
to execute a transfer which the defendant had 
neglected to execute, giving the Bank leave to 
apply to discharge the order. 

In the case of any moveable property not 
heiein before provided for, the Court may make 
an order vesting such property in the purchaser 
or as he may direct ; and such property shall vest 
accordingly. A purchaser of a promissory note 
in Court-auction who has obtained a vesting order 
before the date of his decree is entitled to a decree 

in a suit on the note even though there is no 
endorsement in it.^ 


H«6ult of sale 
of movables. 


No irregularity in publishing or conducting 
the sale of moveable property shall vitiate the sale ; 
but any person sustaining any injury by reason of 
such irregularity at the hand of any other person 
may institute a suit against him for compensation 
or (if such other person is the purchaser) for the 
recovery of the specific property and for com- 
pensation in default of such recovery.^ 


1. Neiram v. R,N. Mudaliar, {1911) 4 Bur. L.T. 318 = ai 
I.C. 913. 

9. (1893) 1 Ch. 466. 

S. 39 Sol. Jo, 639. 

4. Ibid., r. 81 ( = 01d Code, s. 303.) 

5. Kuttalalingam v. Packiyam, (1910) 21 M.I.J. 422 = 8 
I.C. 17. 

G. C.P.C., 0. 21 r. 28 (=01d Code, s. 298). 
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A mortgagee of moveable property cannot 
follow the moveable property into the hands of an 
auction-purchaser.' Where in spite of the willing- 
ness of the judgment-debtor’s creditor holding an 
insurance policy as security of his debt to pay in 
Court the balance of the amount after satisfying 
his debt, the executing Court ordered the policy 
to be sold by auction at the instance of the decree- 
holder and the policy was purchased by the decree- 
holder himself at a low price, it was held that the 
remedy of the other decree-holders claiming rateable 
distribution was to bring a suit for compensation 
and the sale could not be set aside.^ In a sale of 
moveable property in execution of a decree there 
is no warranty of title whatever ; all that is sold is 
the right, title and interest of the judgment-debtor 
and the real owner, if not the judgment-debtor, 
can bring a suit, to recover the moveable property 
or its value, against the debtor/ 

Where the immoveable property sold is in the 
occupancy of the judgment-debtor or of some person 
on his behalf or of some person claiming under a 
title created by the judgment-debtor subsequently 
to the attachment of such property and a certificate in 
respect thereof has been granted under rule 94, the 
Court shall, on the application of the purchaser, 
order delivery to be made by putting such purchaser 
or any person whom he may appoint to receive 
delivery on his behalf in possession of the property, 
and, if need be, by removing any person who refuses 
to vacate the same.”^ 

1. Naohiappa v. Mahomed Sahir, (1925) Rang. 30J. 

2. Manah Chattel v. Chheda Lai, (1926) 97 I.C. 467. See 
Ainrit Lai v. Jagat Chattdra, (1926) Pat. 202 = 93 I.C. 935. 

3. Mating Pa v. Abdul Oauni, (1926) 4 Ran. 202, 

4. C. P. G., O. 21, r. 35 (=010 Code, s. 263). 
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Delivery of 
property in 
the occu- 
pancy of 
tenant. 


Decree for 

immoveable 

property. 


“ Where the property sold is in the occupancy 
of a tenant or other person entitled to occupy the 
same and a certificate in respect thereof has been 
granted under rule 94, the Court shall, on the appli- 
cation of the purchaser, order delivery to be made 

V 

by affixing a copy of the certificate of sale in some 
conspicuous place on the property and proclaiming 
to the occupant by beat of drum or other customary 
mode, at some convenient place, that the interest of 
the judgment-debtor has been transferred to the 
purchaser.”^ 

(1) Where a decree is for the delivery of any 
immoveable property, possession thereof shall be 
delivered to the party to whom it has been 
adjudged, or to such person as he may appoint to 
receive delivery on his behalf, and, if necessary, by 
removing any person bound by the decree who 
refuses to vacate the property. 

(2) Where a decree is for the joint possession 
of immoveable property, such possession shall be 
delivered by affixing a copy of the warrant in some 
conspicuous place on the property and proclaiming 
by beat of drum, or other customary mode, at some 
convenient place, the substance of the decree. 

(3) Where possession of any building or enclo- 
sure is to be believed and the person in possession, 
being bound by the decree, does not afford free 
access, the Court through its officers, raa 3 ^ after 
giving reasonable warning and facility to any 
woman not appearing in public according to the 
customs of the country to withdraw, remove or open 
any lock or bolt or break open any door or do any 

1. 0. P. G.. 0. 21, r. 39 (=01d Code, s. 264). 
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other act necessary for putting the decree-holder 




Delivery 
under that 
decree when in 
occupancy of 
tenant. 


in possession 

Where a decree is for the delivery of any 
immoveable property in the occupancy of a tenant 
or other person entitled to occupy the same and not 
bound by the decree to relinquish such occupancy, 
the Court shall order delivery to be made by affixing 
a copy of the warrant in some conspicuous place on 
the property, and proclaiming to the occupant by 
beat of drum or other customary mode, at some 
convenient place, the substance of the decree in 
regard to the property.”^ 

Where a decree for possession is sought to 
be executed or where immoveable property is 
sold by Court and the purchaser seeks for posses- 
sion, possession thereof must be by delivery. 
Possession may be formal or symbolical or actual or 
physical. Actual or khas possession is delivered 
when the property is vacated of other claimants or 
occupants and the applicant is allowed by the o&cer 
of Court to get into it. Symbolical possession is a 
legal fiction® and is effected by affixing a copy of the 
warrant in some conspicuous place on the property 
and proclaiming by beat of drum or other customary 
mode, at some convenient place, the substance of 
the claim that the interest of judgment-debtor has 
been transferred to the purchaser. 

The Code provides for two cases where syin- symbolical 
bolical form may be given. deiivory. 


Possession 
given by 
delivery 
actual or 
symbolical 


1 . C. P. 0., O. 21 r. 95 (-Old Code, S. 318). 

■2. C. P. C.,0. 21 r. 9fi (=01d Code, S. 319). 

3 D{^o Randan v. Uditnarayan, 23 I.C. 298=18 G.W.N. OlO ; 
Nidhi Bam v. Parasaram, (1923) Lab, 693 = 74 I.G. 1 ; Yusuf 
ah v. Abbas AH, (1925) Lab. 264 = 84 I.G. 733. 

n-ui 
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Symbolical 

delivery. 


Joint 

possession. 


i* When the decree is for joint possession of 
immoveable property; and 

ii. When the decree is for the delivery of any 
immoveable property in the occupancy of a tenant 
or other person entitled to occupy the same and not 
bound by the decree to relinquish such occupancy. 

The provisions of the Code as to how symboli" 
cal deliver}’ is to be effected must be strictly complied 
with. Failure to affix a copy of the warrant for 
delivery of possession to the place vitiated the deli- 
very. 

The procedure for formal possession in the case 
of a decree for joint possession is new. Under the 
old Codes, difficulty was felt in executing decree 
obtained by a purchaser of the rights of a co-sharer 
for joint possession of the property with the other 
co-oharer^ and it has been now obviated by this 
provision. Where a plaintiff is entitled to possession 
jointly with others, he can be granted a decree 
for joint [jossession whether he was originally 
in possession" and disposessed or whether he had 
never been in possession.^ The competency of 
Courts to grant decree for joint possession has 
always been recognised and in enacting an ex- 


1. Rajani Kanth v. Rainnath, (1884) 10 Cal. 244 ; Ramchan- 
dran v. Dliamodhar, (1896) 20 Bom. 467 ; Krishnaj v. Vithu, (1834) 
18 Bom. 505; Rhauw, Dadi Krislinaji^ (1897) 21 Bom. 777; 
Wrtison .y Co. V. Ra77i Chand, (1891) 18 Cal. 10 P.C. ; huclwicswar 
V. Mrmohiir , (1892) 19 Cal. 253; Snrya l^arayana v. Kari Mohan, 
(1906) 33 Cal. 120, 

See also Koomoar Dijoy \\ Shartna Soonduru, (1860) 2 W.R. , 
Mis. 31 ; Drohmn Moijn v. Hal Chundcr, (1860) 5 W.R. Mis. 15. 
Ronee Shanna Sundaru v. Jardine Dkinmr y Co. (1912) 7 W.R, 
376. See Wondrolle on Injunctioa, 2nd Ed. p. 400. 

2. Bhairan Rai v. Saran Raj, (1904) 26 All. 188. 

3. JaganaUi v. Ram Phal. (1912) 34 All. 160: Phani Singh v. 
Nanab Singh, (1906) 28 All. 161, contra. 


I 


I 
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press provision in rule 35 (1) the Code has 
not any way altered the law.^ It follows there- 
fore that the discretion vested in the Court, ^ 
to allow or refuse a decree for joint possession 
remains unaffected.® One co-sharer is entitled to a 
decree for joint possession and declaration of his 
joint rights against the other co sharers who have 
ousted him* He can have only sj^mbolical joint 
possession as provided for hy this rule as against 
the co-sharer in actual enjoyment.' A purchaser 
of an undivided share however must only bring a 
regular suit for partition and possession of the 
share that may be allowed to the person whose 
interest he had purchased.^ Where property, of 
which possession is directed to be delivered to an 
auction-purchaser in execution sale, belongs to 
members of an undivided Hindu family, some of 
whom were not parties to the suit, and the pui“ 
chaser applies to the Court to deliver the property 
to him free from obstruction, the property should 
be deemed to be in possession of the undivided 
members who cannot be dispossessed, in execution, 
of their interest. The case falls not under B. 97, 
but under B. 99 of 0. 21 of the Civil Procedure 
Code and the petitioner’s remedy is to sue for 
physical possession of the share of the judgment- 

debtors.^ 

1. Ibid. 

2 See Ram Charan v. Kaulcshary (1905) 27 All. 153. 

3 Bholanaih v. Baskin, (1894) A.W.N. 127; R'lhm'in v. Sala- 

mat, (1901) A.W.N. 48. 

4. Sarahjitv. Rai Kumar, (1922) 44 All. 5. 

5 Yelufualii V. Sri/iiyasa, (1906) 29 Mad. 294. See Manda- 
villa R^.imarow v. Sivanarayana, (1919)9 LAV. 81 = 49 1,0,629; 
Ilarakh v. Gopi Kishun, (1931) 39 I.C. 134. 

G. Rangaswimi Aiyangar v. Ranyasioami Aiyangar^ 14 I.C, 

282. ^ 


•Joint 

possession. 
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Effect of 
symbolical 

delivery. 


In cases where the Code directs delivery of 
symbolical possession and such possession is deli- 
vered, ^ in contemplation of law both parties must 
be considered as being present at the time when 
the delivery is made ; the delivery thus given 
must be deemed equivalent to possession.’* Their 
Lordships referred to another conclusive test viz., “if 
mesne profits are awarded to the plaintiff he is only 
entitled to them up to the time when delivery is 
given, This can only, of course, be explained on the 
ground that at that time the defendant’s possession 
is considered at an end and the transfer to the 
plaintiff became complete.”^ In the course of 
the term of a lease A purchased a village and ob- 
tained possession by proclamation in 1890. When 
the lessors successors sued for possession of the 
property on the ground it was trust, the suit was 
held to be barred under Art. 142 or 144, inasmuch 
as the purchaser was in possession of the village 
adversely from May 1890.^ Therefore symbolical 
possession cannot affect the possession of, or give a 
start to a fresh period of limitation against, persons 
who are not parties to the suit or execution pro- 
ceedings. It is operative only against the person 
who is a party to the suit or proceeding and is 
equivalent to a complete transfer of actual posses- 
sion only as against him.^ 

But mere symbolical possession delivered at 
a time when a third party (uot being the judgment- 

1. Juggoboudhu v. Ram Chxinder, (1880) 5 Cal. 584 P,B,; 
Ranjit Singh v, Bunwari LaU (1884) 10 Cal. 993; Jtiggobandhu v. 
Purnanmid, (1889) 16 Cal. 530 P.B. (overruliug Eris/wa Lal^. 
Radha Kislma, (1884) 10 Cal. 403) 

2. SoWGar Sahanada Govindass v. Raja Venkata Perumal, 
(1915) 27 M.L.J. 195=26 I.C. 537. 

3. Ur, Wazjiruddin v. Lala Devki Nandan, (1907) 6 C.L.J, 

472 ; Harjiwan y, Shivram, (1894) 19 Bom, 620. 
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debtor) is in possession such delivery is ineffectual 
as against the third party, and the continuity of against third 
his possession is not broken or interrupted by it. ^ ^ 

No fresh limitation therefore commences. The 
theory that when delivery is ordered against the 
defendant in possession, such delivery though sym- 
bolical must be deemed equivalent to actual posses" 
sion as against the defendant, as in contemplation 
of law both parties must be considered as being 
present at the time when the delivery is made, but 
that consideration cannot arise against third parties 
who are no parties to the proceeding. “ In all cases 
of delivery of possession of immoveable property, 
whether to the decree-holder or to an execution 
purchaser, the oflicer entrusted with the warrant of 
delivery proceeds to the spot and delivery of posses- 
sion is effected on the land or at a spot near enough 
to command a view of the land with its boundaries 
(see Savigny on Possession, page 150), in the pre- 
sence of the decree-holder or purchaser or their 
agent and generally in the presence also of several 
others, including village officers ; and, after the 
delivery is thus effected, a receipt acknowledg- 
ing delivery of possession and attested by witnesses 
is obtained and forwarded to the Court along with 
the return to the warrant. If the judgment-debtor 
1)6 the party in possession, it is difficult to see what 
else has to be done to put the decree-holder or 
purchaser in actual possession. The officer of the 
Court, by effecting delivery as above indicated, puts 
the decree-holder or purchaser in actual possession 
of the land. If, however, the judgment-debtor be 
not the party in possession, but a third party is in 
possession, a delivery thus made in the absence of 
the third party and not hostilely to him cannot by 
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itself affect his possession nor amount to an ouster 
or dispossession of him, and bis possession will 
continue uninterrupted. The delivery of possession, 
therefore, under any of the above sections cannot 
legall}^ be characterised as symbolical or formal 
either as against the judgment-debtor in possession 
or against a third party in possession. Tf the judg- 
ment-debtor is in possession, such delivery operates 
as a delivery of actual possession. Tf a third party 
is in possession, it is no delivery of possession at all, 
as against him, if made in his absence and without 
his knowledge, but it is operative as an ouster or 
dispossession of him and placing of the decree- 
holder or purchaser in actual possession, if 
such delivery takes place in the presence of and 
adversely to the claim of such third party. A 
suit might be brought and a decree obtained by a 
person who has neither title nor possession against 
another person who has neither title nor possession ; 
and if the delivery of symbolical possession in such 
a suit were to constitute actual possession as against 
the true owner, who had been in actual possession 
for many years, and who was no party to the suit, 
it would operate most unjustly.'"’ 

In all cases therefore where the judgment- 
debtor is in possession of the property decreed or 
sold, actual possession must be taken. But suppo- 

1. JuggobundJiu v. Ram Chundcr, (18S0) 5 Cal. 58i F.B.; 
Doyanidhi v. Kelai, (1S85) 11 C.L.B. 395; Harjiv^n v, SJtivrami 
(1895) 19 Bom. G20 ; Joggobvndhti v. rarnanvnd, (1889) IG Oal. 
530; Nasifvddin V. Sayudvr Rahman, (1909)19 C.L.J. 209 ; Mir 
Waziz'iiddiii v. Lala Dvokinandan, (1908) G C.L.J, 472 ; Ramjan 
V. Omnddr Mohan, (19C9) 7 C.L J. G40 ; Tasadnq v. Asgar , (1918) 

21 O. C. 70=45 I.C. 600 ; 

2. Koclurlahota Venkatahrishna Rao v. Vadive Yenkayya^ 
(190G) 27 Mad. 2G2 (209). 

3. RnnRt Singh - Bumoari Lai, (1884) 10 Cal. (995). 
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sing where actual possession must be delivered only 
symbolical possession is given, the High Courts 
differ in the legal effect of such delivery. 


Symbolical 
delivery 
wbeu actual 
delivery is 
due. 


According to the Courts of Calcutta, Lahore 
and Patna there is no difference in the legal 
effect. and the delivery of symbolical possession 
operates as actual ' possession against the judg- 
ment-debtor and his representatives ; there is no 
distinction here whether the person entittled to 
possession claims under a decree or a court-sale^ 
and the defendant cannot rely on the plea of 
limitation based on his wrongful possession previous 
to execution. This principle avails also to persons 
claiming under certified purchasers.^’ If the judg- 
ment-debtor remains in occupancy after formal 
delivery of possession, he thereby becomes a tres- 
passer no less than if he were to vacate at the time 
and return the day after. And having thus become 
a trespasser, a fresh cause of action arises to the 
decree-holder who may thereupon sue for ejectment. 
The judgment-debtor has no ground for complaint 
in being thus twice sued ; he is bound to obey the 
decree, and if he continues in possession after execu- 
tion he does so at his own risk.^ Accordingly 
therefore a suit by the auction-purchaser who had 
obtained symbolical possession of laud, brought 
within 12 years from the date of symbolical delivery, 

1 Gunga Gobind v. BJioopal Chtinder, (1873) 19 W.R. 101 ; 
Uvilica Churn v. MoAihub Ghosal, (1879) 4 Cal, 870; Lokcssur 
Kner V. Pnrgun Roy, (1831)7 Cal. 418; Joggahvndhu v . Ram 

Cliuiidi-r , (183.0) 0 Cal. 634 t.B. 

-i Hari Mohua v. Bahno AH, (1897) 94 Cal. 715; Joggo- 

hundhu V. Purnniiund, (1889) IG Cal 530 F. B. ; Dhapi v. 

Bartam Deo Pcrsh.id, (1900) 4 C.W.N. 297. 

3, Bhulu Bag v. Jatindra Noth, (1923) Cal. 138. 

4. Shama Churn v. Madhub Chandra, (1385) 11 Cal. 93 (103). 
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Symbolical 
delivery 
when actual 
delivery is 
due. 


is governed by Article 144 of the Limitation Act 
and is not barred by limitation.^ 


A contrary view has been taken in Madras, 
Bombay and Allahabad. Where symbolical delivery 
of immoveable property is given in execution it 
cannot prevent limitation running in favour of the 
judgment-debtor where the latter remains in actual 
possession, if the judgment-debtor is in actual posses- 
sion at the date of the delivery.^ 


In Mahadev v. Janu Namji^ it was said by the 
Pull Bench of the Bombay High Court, “ symboli- 
cal possession is not real possession nor it is equiva- 
lent to real possession under C, P. Code except 
where the Code expressly or b}^ implication provides 
that it shall have that effect. S. 264 and S. 319 of 
the Code of 1882 prescribed and impliedly gave effect, 
to symbolical possession under certain conditions, 
but symbolical possession was neither prescribed nor 
recognised by S. 263 or 318 of that Code or by the 
corresponding sections of the earlier codes. There- 
fore in Bombay delivery of formal possession of im- 
moveable property to the purchaser cannot prevent 
limitation running in favour of the judgment-debtor 
where the latter remains in actual possession and 
the property is not in the occupancy of a tenant or 
other person entitled to occupy the same. 

1. Ibid.; Salanat AH v. Ali Akbar, (1920) 55 I. C. G4H ; 
Maharaja Pratap v. Bhaiani Sundcrbans, (1923) Pat. 7G=7G I.C, 
999 ; Ram Krishna v. Kmp.^ (1923) Pat. 197 = GG I.C. 817 ; Pandii- 
rang V. Sampat, (1923) Nag. 237 = 72 I.C. 318; Ilarbliagwan v . 
Taja, (1926) Lah. 35, 

2. Jang Bahadur v. Hamvant Singh, (1921) 43 All. 520; 
Sardarkara v. AbdnUah^ (1923) 71 I.C. 885; Govin<laswami v. 
PeihaV^rumah (1917) 44 I.C. 839; Kamaijya \ . Bhvnara Sefti, 
(1924; 49 M.L.-T. 303 = 86 I.C. 439 [dissenting from Qovindv. 
Venkata Sastriihi, (1907) 17 M.L.J. 598]. 

3. (1911) 36 Bom. 373. 
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This oveiTulsd the old view,^ but in ^laKadev^ 
appo* V. Ehivifi^ the sauie High Court took a different 
view and said that the decision of the Privy Council 
in Radha> KTibliTici v. Rain Rahadur' meant that 
“ symbolical possession is sufficient to interrupt ad- 
verse possession when the person setting up adverse 
possession was a party to the execution proceeilings 
in which symbolical possession was given ’ and this 
decision throws a considerable doubt on the correct- 
ness of the Full Bench decision in Mahadev's case. 
Again on the effect of the said decision of the Privy 
Council, the Full Bench of the Allahabad High 
Couit takes a view different from that of the 
Bombay High Court. Their Lordships say The 
property m the case which was before their Lord- 
ships of the Privy Council was then in the occupa- 
tion of tenants and possession had Oeen delivered in 
accordance with the provisions of the law relating 
to delivery of possession in respect of such land. 
Their Lordships hold that such possession gave, as 
between the parties to the proceedings relating to 
delivery of possession, a new start for the computa- 
tion of limitation."' A similar distinction was made 
later in Bombay also. ^ 

Delivery of possession has the effect of making 
the judgment-debtor a trespasser from that date. 
The auction-purchaser does not therefore commit 
any criminal act in going to assert his title and to 

1. See '\lahadev v. Para^ram, (1901) 25 Bom. 358 aud 
Gopal V. Krishna Kao, (1‘JOl) 25 Bom. 275. Soe alfo Lakshman 
V. A!or«, (1839) IG Bom. 722; Krishna Lai v. Radha Krishna, 

(1884) 10 Oal. 4C2. 

2. ( 1021 ) 4G Bom. 710. 

3. (1917)20 B)5q. L R. 502 ; ‘Their Lordships approved o( 
the decigions in Jog<jabundhu v. Ram Chandcr, (1880) 5 Cal. 564.’* 
See also Kamayya v. Mahalakshmi, (1927) 53 M. L. J. 339 (case law 
revie\^l). 

4. Jang Bahadur v. IlanioaiU Singh, (1921) 43 All. 520. 

5. Shridha'' Mtulhavrao v. OanitaH, (1918) 43 Bom 559, 

H-112 
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Fresh 

application. 


Appeal. 


take possession of the purchased property by oust- 
ing the judgment-debtor. A rightful owner is 
entitled to turn out a trespassers but can use no 
more force than is reasonable to defend his posses- 
sion from a trospassor. ^ Every attempt should be 
made 'ey the Criminal Court to maintain the auction- 
pin chaser in possession of the property unless a 
clear right to possession is established in any other 
p'^rson.' 

An auction-purchaser of Nankar rights acquires 
full title to them from the date of his purchase and 
is not required to apply for possession under rule 95.® 

The failure of the decree-holder purchaser to 
take action under rule 97 is no bar to his putting 
in a fresh application for possession under rule 95 
within the period 'of limitation allowed by Article 
]G7.^ According to the Patna High Court, if the 
application of a decree holder or of an auction- 
purchaser for delivery of possession is rendered 
iufrucfcuous by reason of obstruction, the applicant is 
entitled to apply for a fresh writ of possession 
outside the period of limitation prescribed by Article 
107 without making an application under rule 97 
within the period of limitation.^ 

Order passed on an application for delivery of 
possession under rule 95 is appealable,® according 

1. Ram Krishna v. EmiKy (193'2) Pat. 197 = 66 I.C. 817. 

2. Bhivi Bahadur v. Emp., (1922) Pat. 265. 

3. Pa^'tab Das v. Kanhai Lil, (1916) 3 O. L. J. 436=36 I. G 

768. 

4. Abdul Karim Sahib v. Timmaraya Chetty, (1214) 24 T. 0. 
512; Muthiav. Appasami, (1890) 13 Mad. 504. 

5. Raghnnandan V . Ramcharan, (1919) 4 Pat. P. J. 94 = 41 

I.C. 150 F.P. 

6. Kadash Chandra v.Gopol Chaadra, (1926) 63 Cal. 781 
F.B. See Rukmani v. Narastirdha, (1921) 41 M. L. J. 54 = 63 I.C. 
730; lidii Abdul Oouridv. Raja /2am, (1916) Pat L.J. 232 = 35 I.C. 
468 F.B.; Buddhii v. Bhagtra'hi, (1918) 40 All. 216. 
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to Calcutta and Madras and not according to 
Allahabad and Patna. No suit lies from an order 
passed under this rule. ^ 

Under Article 160 of the Indian Limitation Act, Art. iBO, 
1908, an auction-purchaser may apply for delivery 
ot possession under rules 95 and 90 within three 
years from the date when the sale becomes absolute. 

This date is the date of the confirmation of the sale,® 
not the date when the certificate is issued. This 
latter meaning was given in some cases under the 
Act of 1877, wheretheresiduary Article 179 (present 

Art 181) was applied-® An application by a decree- 
holder purchaser for delivery is not an application 
to execute the decree and is governed by Article 
180,^ because a direction for delivery of possession is 
no part of the decree.^ It makes no difference that 
the sale was confirmed before 1908, if the applica- 
tion for delivery was made atter the Limitation Act 
of 1908 came into force. The fact, that during the 
period of three years an order for delivery had been 
passed but delivery was not effected owing to his 
own default, does not extend the period of limita- 
tion.’* 

In computing the period of limitation under 
Article 180, the time taken by an application under 

1. PoGhaiyappa v. Venhatachariar^ (1925) Mad. 1108 = 90 
I.C. 952. 

2. Ranjit Singh v. Daldeo Singh, (1908) 30 All. 390. 

3. Barsap 2 -)a V. Uory i, (1879) 3 Pom. 433 ; Honmontarao v. 

Subaji, (1884) 8 Bora. 257 ; Ka%hinafh v. DunnUg, (1893) 17 Bom. 

228 ; 

4. Sultan Sahib v, Chidambara n, (lOOS) 32 T^lad. 136. 

5. Ramaswami v. Abdul Aziz, (1916) 3 L. W. 191=32 I.O, 

993 * 

G. Hussain Bux v. Bedhb, (1915) 27 I.O. 420. 

7 Sri Rija Va^^tva VisviSHn('araran v. ran»a»u Paidigadu, 

(192G) Mad. 385 = 90 I.C. 485 ; 
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rale 90 will be deducted, as the sale will 
be deemed to become absolute when such appli- 
cation is rejected, but the time during which a suit 
to set aside the sale on rejection of the application 
under rule 90 is pending cannot be deducted.^ 
liiXcept where the exemption is claimed on the 
ground of concealed fraud under section 18, the time 
cannot be extended by the Court, on the ground of 
hardship, though the conduct of the plaintifi’a party 
is dishonest*^ Where a sale was confiruied without 
opposition on 26-4-1913 and on an application 
made on 3-1-1914 to set aside the sale on the 
ground of fraud and the sale was set aside on 
25-6-1915 in regard to a part of the properties 
sold, it was held that an application for delivery 
made on 17-2-1917 was in time, as time should be 
coinputed from the date of the order disallowing the 
petition to set aside the sale on the ground of fraud 
and not from the date of the first confirmation.^ 
Whei e an application by the decree holder 
auction-purchaser under rule 95 for possession was 
stayed by an order of Court in an application to set 
aside the ex-parte decree and hy^ an injunction in a 
subsequent smt to set aside the deciee, and after 
the s.ud.s ferrainated in his favour he applied for 
possession, ic was held that the new application 
was one for revival of the earlier one and Article 
180 could r ot therefore apply nod even if the 
Article were applicable the sale could be said to 
have become absolute only on the termination of 


). Sornam Pilliiw, Thiruvazhi Perumal, ^51 = 

9G I.O. 657 ; 

3. Sea Janak Prasud v. Set Ram, (1914) 22 I.C -197. 

3. Mvthu Korakki Chctty v. Mah'^nnv?, (1920) H -Mil. 185 
P. B, ; Baijii'ith v. Ramjxu Singh, (1896) 23 Cal. 775 P. 0. 
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the other proceedings-^ Where after- a sale in 
execution in favour of a decree- holder was con- 
firmed in 1908, a compromise was coiue to in 1909 
on appeal against the decree, whereby the judg- 
ijjent-debtor was to pay a certain sum in instal- 
ments and on regular payments in time the sale 
was to be set aside, but the judgment-debtor paid 
nothing aud when in 19l2 the decree-holder applied 
fordeliverv, it was contended that being more thaa 

3 years from date of confirmation in 1908, th® 
application was out of time ; it was held that the 
agreement between the parties had the elYect of 
suspending the confirmation till the occurence of 
the default, that the judgment-debtor could not be 
lieard to say that the confirmation was complete in 
1908, inasmuch as if the decree-holder had applied 
for possession before the default occurred, he could 
not have obtained relief and that the time during 
which the application for a sale certificate made by 
the decree-holder after default was pending on 
account of the judgment-debtor’s olijections should 
not count against the decree-holder.*^ 


“ ( 1 ) Where the holder of a decree for the 
possession of immoveable property or the purchaser 
of any such property sold in execution of a decree 
is resisted or obstructed by any person in obtaining 
posse=-sion of the property he may make an applica- 
tion to the Court complaining of such resistance or 
obstruction. 


(’2) The Court shall fix a day for investigating 
the matter and shall summon the [larty against 


1. Thayyamnthii, v. Adjjavpan, (1.927) M.W.N. 60=99 1.0. 
6S2. S30 als) ISlaiilnr S'ibb.vjyi v. Rijih Vc-ilcatramayya Appa 
Rio, (iOlSj M.W.N. 211 = 13 1.0. 1-05. 

2. ■/ i ix': ? V. n-im, (191 1) 22 1,0 497. 
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Resistence or whom i^he <application is made to appear and answer 
obstruction to ,,i 

d6liv6ry, ths S3i()^6. 

An application under rule 97 cannot be made until 
the decree-holder or the auction-purchaser has been 
resisted or obstructed in obtaining delivery; that 
after either the delivery has been ordered by the 
court or at any rate, an attempt to obtain possession 
has been made by the decree-holder out of Court. An 
application under rule 96 asking for possession 
against a person alleged to be holding the property 
on behalf of the judgment-debtor is not necessarily 
an application complaining that resistance or obstruc- 
tion has been offered by such a person.^ 

Though rule 97 contemplates the Court order- 
ing the investigation after the bailiff has been 
obstructed in giving possession in terms of the 
decree, the Court can anticipate an obstruction and 
order investigation under that rule.^ 

In rule 97, there is no reference to the present 
obstructor, hut only to the person obstructing or 
resisting execution. The rule therefore is not inap- 
plicable, according to the Madras High Court, to a 
case when the obstructor was not actually present.^ 
But a different view is taken in Rangoon.^ 

The resistance and obstruction cimtemplated by 
rule 97 is some overt act of resistance or obstruc- 
tion to the delivery of possession by some person 
who was present at. the time- When a person who 
is in possession and is interested in obstructing the 

1. C.P.C., O. '21, R. 97 (=OH Sf. 328-334). 

2. Bofira Sohha Ram v, Tursi Rain, (1924) 46 All 693, 

3. Maung Po v. Nandhja^ (1925) Pang. 374. 

4. Paajoisi N^a*'cisamn>a v Sarasamvia, (1926) ^^ad. 353= 

98 I C 6l (a decree under Section 9 Specific Relief Act is within this 
rule) . 

5. Bose V. O. R. Choudhury^ (1924) Rang. 261. 
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delivery is absent at the tia\e of the delivery, his suit 
for recovery of possession need not be instituted 
within one year as prescribed in Article 11 A.-^ 

Where the Court is satisfied that the resist- Resistence 

, • 1 , by ju'^gmont- 

ance or obstruction was occasi-oned without any 
just cause by the jud;^ luent-debtor (^r by some other 
person at bis instigation, it shall direct that che 
applicant be put into possession ut the proi>erty, 
and where the ap[)licant is still resisted or obstruct- 
ed in obtaining possession, the Court may also, at 
the instance of the applicant, order the judgmenl- 
debtor, or any [lersou acting at his instigation to be 
detained in the civil jit ison for a term which may 
extend to thirty days.“ 

An order passed under rule 98 against a decree- 
holder auction-i)urchaser is not appealable according 
to the High Court of Calcutta." and is appealable 
according to the High Courts of Patna and Aladras 

Wiieie the Court is satisfied that the resist- 
ance or obstruction was occasioned by any person 
(other than the judgment-dehroi) clainung in good 
faith to be in possession of the pro)>erty on his own 
account or on account of some person other than 
the judgment-debtor, the Court shall make an oider 

dismissing the application/*'^ 

“ (1) Where any person other than the judg- 
ment-debtor is dispossessed of immoveable property 

1. T. C. Bose V. 0. B. CkouViry, (I92i) Hiug. 201=82 I.G, 


Rcsi^-teuce by 
a stranger. 


8G5. 


2. lbid,y n. 98 ( = 01(1 Code, ss. 329-3:J0) . 

3. Siirenlranalh v. .S'a(y('H'irrtUrtOi, { 1 92G) Cal. 985 = 92 1.0. 


544. 


4. Askaram v. BajhiiHaBi, (1925) 4 Pat. 726 ; Meyyappa v . 
Meyappan. (1921) M. W. N. 698 = 06 T . C. 722. See /iMfemani v. 
Harasiniha, (1921) 11 M.C.-l* 54 = 63 I.C. 730. 

5. Ibid., R. 99 ( = 01d Code, ss. 331-335). 
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by the holder of a decree for the possession of such 
property or, where such property has been sold in 
execution of a decree, by the purchaser thereof, he 
may make an application to the Court complaining 
of such dispossession- 

(2) The Court shall fix a day for investigating 

the matter and shall summon the party against 

whom the application is made to appear and answer 
the same.”^ 


“ Where the Court is satisfied that the applic- 
ant was in possession of the property on his own 
accounr, or on account of some person other than 
the Judgment-debtor, it shall direct that the applic- 
ant be [)ut into possession of the property. 

“Nothing in rules 99 and JOl shall apply to 
resistance or obstruction in execution of a decree 
for the possession of immoveable property by a 
person to whom the judgrnent-debtor has transfer- 
red the property after the institution of the suit in 

which the decree was passed or to the dispossession 
of any such person.”^ 


Buie 98 has to be read along with rule 95 and 
it is applicable to cases of obstruction by the pur- 
chaser from the judgment-debtor after attachment, 
be being the representative of the judgment-debtor 
within the meaning of section 47.^ Rule 98 gives 
jurisdiction to the Court to direct possession to be 
given only if it is satisfied that the obstruction was 
b}’ the judgment-debtor or by some other person 


at hi 
% 

1 

2 

3 

4 

450. 


s instigation.^ 


i/jiri, r, 100 (=01d Code, s, 332.) 

Ihid, r. 101 (^Old Code, ss. 332, 335.) 

Ibid. r. 102 ( = 01d Code, s. 333.) 

Kui^iana Gonndan. v. A'?/mara (?e!/nrtnn. (1910) 34 lUacl. 
Sear clary of Stole w . Chenukr-^ Narayanan Unni Pisher- 


odi, (1915) 31 1.0. 799, 
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For the purpose of rule 98, a purchaser -pen- 
dente lite is a person bound by the decree and 
comes with the definition of “ judgment debtor 
and a purchaser under a simple money decree is a 
representative of the judgment-debtor-- The word 
‘‘judgment debtor” which includes his representative? 
the word “ representative ” being taken to mean all 
persons who are bound by the decree.^ The ])ur- 
chaser of the whole of a non-transferable occupancy 
holding is not a representative of the judgment- 
debtor.^ Nor are co-sharer landlords who are not 
parties to the execution — proceedings-'’ 


‘ ‘Juf^graent- 
debtor.” 


When under some private arrangement bet- 
ween them and their co-sharers, the judgment- 
debtors are in exclusive possession of certain speci- 
fic plots, a purchaser of the right, title and interest 
of the latter who obtains symbolical possession of 
the plots of lands through Court is entitled to be 
placed in actual possession of that plot. A trans- 
feree from such execution-purchaser? therefore, is 
entitled to possession as against the judgment-debtor 
and to claim compensation for wrongful use and 
occupation by the latter.^ Section 331 of the 
Code of 1882 applied only where the resistance or 
obstruction had been occasioned by a person other 
than the judgment-debtor claiming in good faith to 
be in possession of the property on his own account 


1. Golavi Nabi v. F. W. Nctdhamt (1925) Cal. 1243 = 65 
l.C. 1004. 

2. Manicka v. Parasuram, (1920) M.W N. 7S7 = 59 l.C. 894. 

3. 'Slaharaj-x Pratap v. Sundcrbans Kot'r, (1923) Pat. 7G = 
71 l.C. 999. 

4. PurnaGhandra v. Mancbhii, (1927) 53 Cal. 913. For the 
purchaser of a portion, see Doss Muhammad v. Majid, 95 l.C. 
146. 

5. Sudarshan v. Biraja Sundari, (1917) 38 l.C. 388, 

G. Qhuran liai v. Kah Prasad^ (1927) 102 l.C. 446. 
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Co-owner. 


or on account of some person other than the 
]udgment“debtor* ^Vhen Government grants a 
patta for land it ceases to have possession of any 
kind whatsoever, and the fact that charge is made 
for jenmabhogam in addition to the assessment 
does not affect the matter ; and consequently the 
Government is not entitled to come in under rule 99/ 

The Court must be satisfied that the possession 
actual or constructive was not of the judgment- 
debtor. In Bombay, it was held that a member of 
a Hindu joint family could not say that he was in 
possession of any particular portion of the property 
of the family on his own account, his possession 
being only the possession of the family.^ But in 
Nagpur, it has been however held that a claimant who 
has an interest in the land of which possession has 
been delivered in execution of a decree, as a mem- 
ber of a joint family or otherwise, if he is affected 
by the delivery, can claim to be in possession on his 
own account within the meaning of this rule,** and 
in Patna it has been said that a person who is in 
joint possession along with another can be said to 
be in possession on his own account,'* 

A claimant who has an interest in the land of 
which possession has been delivered, either as a 
member ot tbe family or otherwise and who is 
affected by the delivery of possession, as he is him- 
self in possession, is leally a person who is in 
possession in respect of his own interest though 

1. Karunakara Menon v. Sacretary oj State Jor India, (1911) 

21 M.L.J. 407 = 8 I.G. 857. 

2. Gooverji v. Dexosy, (1893) 17 Bom, 718, 

3. Miss A. K, Singh -7. Ram Prasad, (1923) 18 N.L.R. 206 = 

68 I.C. 394. 

4 . Ram Kishun v, Damodar Prasad, (1924) Pat. 503 = 83 I.C. 

599 . 
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joint with the judgment-debtor, and he can, conse- 
quently, claim to be in possession of the property 
on his own account within the meaning of rule 100. 

His joint interest with the judgment-debtor cannot 
prevent him from claiming in good faith in respect 
of his own interest. The effect of an order in 
favour of the claimant will be to place him in joint 
possession with the execution-purchaser.^ 

In Jajferji v. Miyadin^ the Bombay High Sub-tenaut, 
Court held that a sublessee of the sub-tenant was 
not entitled to obstruct the original landlord who 
had a decree against the lessor of the sub-tenant, as 
there was no privity of contract between the land- 
lord and the sub-tenant, though the sub-tenant might 
be entitled to protection against his immediate lessor. 

But the Calcutta High Court said, that where 
a lessee subleased premises aginst a covenant not to 
sublet and the lessor obtained a decree against the les- 
see for ejectment, the lessee’s remedy, if he is 
resisted by the sublessee, is to sue for possession and 
not to apply under rule 97.^ 


If a claimant was in possession though without 
a good title or even as a trespasser but on his own 
account or on account of some person other than 
the judf^ment-debtor he must succeed under rule 
lUl/ The purchaser pendente lite of property who 
pays off a prior mortgage thereon is entitled to be 
protected in his possession because he initially 

1. Radha Gobinda Misser v. Raguiiath Missar^ (1913) 18 
C.L.J. 138 = 20 I.G. 253. 

2. (1922) 46 Bom. 526 ; bcg also Jairam v. Ncwroji, (1922) 46 
Bom. 887. 

3. Ezra v. Gubbaijt (1921) 47 Cal. 907. 

4. Muni Lai v. Sasi B/i«san, (1927) 98 I.C, 541. 


Trespasser etc. 
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nec^sary. obtained it from the prior mortgagee, the equity of 

subrogation being entirely in his favour.^ 


Buifc uui'e: 
rule 103. 


An application under rule lOO lies only if a 
person other than the judgment-debtor is dispossess- 
If, for instance, a person complains that a 
deliver}' alleged to have been actually made to a 
purchaser was not real and he was himself not 
actually disturbed from possession and asks the 
Court to cancel the fictitious delivery, the parties 
must oe left to assert their right elsewhere and the 
Court has no jurisdiction to act under this rule. 
A similar rule applies to the purchaser also ; 
In Ihraliim baJiio v. Konammal^^ the return on 
a warrant for delivery of land in execution of a 
decree for possession was that the delivery was com* 
plete and the statement was accepted by the decree- 
holder. The decree-holder applied again for 
removal of obstruction by a lessee, whose lease he 
said he was not aware of, and if necessary, for the 
issue of a warrant of delivery. It was held by the 
IMadras High Court that the execution was definitely 
closed by the delivery on the first application accept- 
ed by the decree-holder as complete, and a second 
application by him for execution was in the absence 
of any allegation of fraud in the proceeding on the 
first application, incompetent. 

‘ Any party not being a judgment-debtor 
against whom an order is made under rule 98, rule 
99 or rule lOl may institute a suit to establish the 
right which he claims to the present 23 ossession of 
the property ; but subject to the .'result of such suit 
(if any), the order shall be conclusive.”^ 


1. Mt. Fatima Khanam v. Nawab 72a ja AH, (1926) Oudh. 610. 

2. (192d) 43 .AI.L J. 179 = 78 I.C. 75/5, 

3. C. P. Code, 0, 21, r. 103 C = OId Code, ss, 332, 335). 
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It may be useful to compare the language of 
the C.R Codes of 18S2 and 1908, in Section 283 
and Order 21 Rule C3 relating to claims against 
attaohment and in Sections 382 and 3o5, and Order 
21 Rule 108 relating to obstruction to delivery. 
Under Section 288 the expression was, the party 
against whom an order under Sections 251 or 
282 (now O. 21 rr. 60, Gl or 62) is passed may 
institute a suit to establish the right which he 
claims.’' Under Order 21 Rule 63, now, the expres- 
sion used is “ the party against whom an order is 
'pasesd,'" On account of this change in the language, 
it has been held under the present Code, any order 
is conclusive whether made on investigation or not.^ 
Under Section 332 ul the C. P. Code of 1882, and 
under Order 21 rule 108 of the piesent Code the 
expression used is the same, namely, “ against 

whom an order is passed under The result 

is that all rulings under the C. P- Code of 1882 on 
section 283 will be applicable to the interpretation 
of this rule 103 and the effect of the change noticed, 
in Order 21 rule 68 will not be a guide. 

Rules 97 to 108 contemplate that the decision 
in favour of a party, not being a judgment-debtor, 
under r. 99 is conclusive so tar as the question of 
possession is concerned, unless and until a suit is 
brought, by the party against whom the order is 
made, under rule 103, and such a suit must be 
brought within one year from the date of the ordcr.- 

To make the order conclusive, it must have 
been made under rule 98, 69 or 10 1- If the order 
is not one made under those rules, rule 108 will not 


No chaege in 
the law, 


Order when 
conclusive. 


1. See page 22S sui>ra. 

2, Chail Bchari Lai v. Kidar Kath, (1919) 1 Lah. 57. 
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Order when 
conclusive. 


apply. ^ The order must have been made on in- 
vestigation. When the Court declines to pass an 
order, thinking it better that the purchaser should 
be referred to a separate suit to enforce his purchase, 
the order is not conclusive. “ When a purchaser 
applied for the removal of obstructions but withdrew 
his application and the application was dismissed, 
the order was not conclusive.^ It would be other- 
wise if instead of withdrawal of the application, the 
applicant offers no evidence or insufficient evidence 
or is absent."* Where there was no judicial deter- 
mination whether the obstruction did, as a matter 


of fact, exist or whether the obstruction was justifi- 
able and the Court without an inquiry dismissed 
the application for default and the proceedings 
were withdrawn, the order was not conclusive.^ 


The order made under rule 101 may be one 
granting or refusing the application for removal of 
obstruction.*^ When an order is made, though 
ex parte, the remedy is by suit under rule 103 and 
cot by appeal or application for restoration under 
Order 9 rule 18.'^ If a Court erroneously entertain 
an appeal, the High Court can interfere in revision.® 

1. Sobha Ram v. Tursi Rain^ (1924) 46 All. 693 ; Bargo La^ 
V, Chander, {19'2'3) Lab. 145 = 69 I.C. 55. 

2. Meert.din v. Rahhtisa, (1903) 27 Mad. 25. 

3. Bhikka v. Sakarlal^ (1881) 5 Bom. 440. 

4. See Karsan v. Oanpatraiih (1897) 22 Bom. 875, 

5. iSarat Chandra v, Tarim Prasadj (1907) 34 Gal. 491 ; 
Kunj Behari v. Kandhu^ (1908) 6 C, L. J. 362; Wamandhar v. 
Kamta Prasad, (1926) Nag. 423 = 97 I.C. 178. 

6. Zipru V. Hari, (1918) 42 Bom. 10. 

7. Ihid.\ Haricharan v. Manmathanatht (1913) 41 Cal. 1 ; 
Peary Lalv. Brij Mnhan Das, L.R. 5 All. 291 Rev. ; Kaliakkal 
Y.Palini, (192(.) Mad. 412=92 I.C. 533 ; Mt, Fatima Nawab 
Roza AH, (1926) Oudh. 610. 


8. Bai Mani v. Ranchod Lai, (1923) Bom. 314 = 72 I.C, 256 ; 
SMoraj V. Banwari Das, (1884) 6 All. 172 ; Sabhajit v. Sri Oopal, 
(1894) 17 All. 222. 
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During the pendency of execution proceedings 
for the sale of certain properties mortgaged, the 
mortgagor leased out his lands for 40 years. The 
mortgagee purchased the property in auction sate 
and applied under O. 21, r. 97 for posses- 
sion of the same. The Court below held that the 
leases were collusive but declined to interfere with 
the possession of the lessee and ordered it to be 
proclaimed that the interest of the mortgagor had 
been transferred to the auction-purchaser- It was 
held that the order of the lower Court was one 
dismissing the application of the decree-holder 

under O. 21, r. 99 and that the auction - 
purchaser who was a party other than the judg- 
ment-debtor against whom an order had been made 
under 0. 21, B. 99 had no right of appeal but that 
his remedy was to institute a suit against the occu 
piers for their ejectment.^ 

Where an order is passed under rule 101 and suit within a 
a suit is not Bled in one year contesting its validity, 
it becomes final- The fact that there was a pending 
suit regarding the title to the property in which he 
had set up his title does not absolve the party 
against whom the order was passed from the obliga- 
tion under rule 103 ; the doctrine of Hs pendens 
does not apply to an application for declaration of 
title as in such a case there is no transfer of any 

right.^ 

The suit contemplated by this rule is by a Natuteof suit, 
person who is kept out of possession and who claims 
possession under his purchase. It does not concern 

1 . Musmmmat Bibi Saiduimissa v. Faiyaz nussain, (1019) 

53 I. 0. 923. 

2. Kumaran v ■ Kunhikrishn.z'i, (1931) Mil , 602 = 75 I.G 814. 
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itself with any other cause of action which such 
person apart from his character as auction-pur- 
chaser may have against the defendant. The rule 
does not bar suits on other causes of action. The 
scope of the suit is the same whether the order is 
made under rule 98, 99 or 101. The suit is not 
only concerned with the question of possession at 
the date of the order but also with the right to 
possession. An unsuccessful claimant will be entitled 
ordinarily to succeed on his showing the fact of pos- 
session on the date of the order, if the decree-holder 
fails to prove a subsisting title in him- A decree- 
holder may establish his right to the present 
possession by showing his subsisting title to the 

property without proving actual possession at the 
date of the order. ^ 

Nature of suit. There is nothing to prevent a decree-holder or 

Second appli- , • i . , 

cation for purchaser wno has been obstructed or resisted in 

delivery. attempt to get possession of the property decreed 

or purchased from making a fresh application for 
delivery without making a complaint under sections 
^-8, and 334of C-P. Code.^ The period of limitation 
governs a cause of action arising out of a parti- 
cular resistence or obstruction,^ and does not extend 
to complaints against acts of resistance or obstruc- 
tion made upon fresh proceedings taken by the 
decree-holder.^ An application for removal of 


1. XJnni Moidiii v. Packer^ (19:20) 44 Matl. 227; Nabad- 
wii'endra v. Ma ihusudan, (1912) 16 X.C. 741. 

2. Mvihia v. Appasami, (1390) 13 504 ; Mnthusami v. 

Eihirakilu^ p9l2) M.W.N. 179 = 16 J.C. 432. 

3. Rxm:is&kara \ , Dharmaraja, (1832) 5 Mad, 113; Palvant 
V. Babaji, (18S4) 8 Bom. 662. 

4. Narain Dasv. Hazari Lak (1895) 18 All. Baranagwe 
Jute Factory Co., v. Rajkuvia^-, (1909) 13 C.W.N. 72^=1 l.C, 785. 
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a second obstruction though made after 30 days 

after an acquiescence in an earlier one is not barred for delivery. 

by Article 167.^ So it has been said in Patna that 

an auction*purchaser not being a decree-holdetj 

who made an application for delivery of possession 

and failed by reason of obstruction is entitled to 

make an application for a fresh writ of possession 

within the period of limitation allowed for such an 

application without applying under rule 97.* A 

different view was taken in Bombay and the Punjab 

and in a case in Allahabad.* 


Delivery of possession may be made upon summary of 
an application under rules Vo or 96 within 
three years from the date when the sale becomes 
absolute (under Art.' 180). If on an applica- 
tion for delivery the purchaser is obstructed, 
he may make an application for removal of the 
obstruction under rule 97 within 30 days of such 
obstruction (under Art. 1C7). Without an applica- 
tion for delivery or for removal of obstruction the 


purchaser may bring a suit. If the judgment-debtor 
was in possession at the date of the sale and no 
possession is obtained, a suit for possession must be 
brought within 12 years from the date of confirmation 
of sale under Art. 138. If the auction-purchaser 


obtain symbolical possession and the judgment- 
debtor was then in possession, the suit will be in 


1. MiyyainiCL Oietti w, U»yT}avpany (1921) M. W. N. 698— 6G 
I.C. 722. 

2. Jiaghunanilanv, Ramcharan, (1919) Pat. 81 = 49 I.C. 160 

F.B. 

3. Vinayalirav v. Dfvrao, (1687) 11 Bom. 473 ; Kesrinarain 
V. Alidvl Basan, (1904) 26 All. 365 ; Ghulam v. Bassan Din, (1910) 
P.W.R. 45=6 T.C. 649; Bar Nihal v. Shainji Mai, (1910) P. R, 14 

= 5 I.C. 809. 
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Summary of 
procedure. 




time if brought within 12 years from the date of such 
possession. If the symbolical possession were taken 
as equivalent to actual possession, in that Case the 
defendant s- continuance after such symbolical posses- 
sion can be said to the virtual dispossession and in 
that sense Art. 144 will apply. ^ If on the date of the 
sale or on the date of the symbolical possession the 
judgment-debtor is out of possession and a third 
person is there, the suit will fall under Art. 137, 
as symbolical possession is of no avail against one 
not a party to the suit. It is incumbent on the 
plaintiff to prove whether or not the judgment-debt- 
or was in possession at the date of the sale. Bui when 
the decree-holder is himself the purchaser, opinion 
is divided whether he can only proceed by way of 
application. If a person is wrongly dispossessed he 
may apply for restoration under rule 100 within 30 
days of the date of dispossession (under Art 165).^ 

If the decree is for possession, the decree- 
holder must apply for delivery and it will be executed 
under rules 35 and 36.® 

Until that course is taken, the decree is yet 
unsatisfied and no fresh suit can lie. If, on the 
other hand, the decree-holder is obstructed in 
taking possession by a third person, he is not bound 
to pursue his remedy under rule 97. “ No doubt 

he might have been so proceeded against, but the 
language of the Code in S. H28 (r, 98) is that 

1 . Kamayya w. Mahalakshmi^ (1927) 53 M. L. J. 339. See 
Rajendro Kisftore Singh Y. Rhagwaii Singh, (J917) 39 All. 400, 
where the judgment mentions no article, but in the hosidnote articles 
138 and 144 are mentioned. 

2. See Nasirtiddin v. Saytidtir Rahman, (1914) 19 C.L.J. 209 
= 23 I. G. 811. 

3. ]^adhtisudam v. GobindaTria^ (1899) 27 Cal, 34. 
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the decree-holder, may^ not that, he must, pro- 
ceed in -the way indicated and the similar lan- 
guage of the Code (VIII of 1859) having been 
construed by the Courts to leave an option to the 
judgment-creditor to proceed either summai ily or by 
regular suit, the present Code is to be construed 
in the same sense, unless a difterent one is plainly 
intended. Kither methojd having been available to 
the plaintili it is not sound objection that he has 
preferred a suit as the tnore convenient way of 
pursuing his right.**^ 


Summary c 
procedure. 


If however he proceeds under rule 97 and an 
adverse order is passed, he will have to file a suit 
within one year under Art. 11 A. 

This is a summary remedy provided by the 

* * * ft 

Code, which is in ellect an action of ejectment 
against a stranger without the expense of a 
regular suit. Under the Code of 188‘2, S- 331, 
the application was registered as a suit and the 
rights of the parties hud to be decided as if an 
ordinary suit for possession was instituted by the 
decree-holder against the defendant, and Art. 138 
or 144 would have applied.® 


If the complaint is time-barred, an objection 
on that ground can be taken when an appeal is 
preferred against the final order on the complaint.^ 

The Court has no discretion to enlarge the 
period of limitation fixed by Article 105 and 167 
Section 6 of the Limitation Act has no application 


1. Balvant v. Babaji, (1884) 8 Bom. 602 (603). 

2. Na} 7 idev v. Rajnachandra, (1894) 18 Bom. 37 ; Kooibainretli 
V. Uunara v. Kttnhi iiaiHtiu, (1924) 44 M.L.J, 443 (448). 

3. Lata v. Narayan. (1395) 21 Bom. 392. 
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Arfe. 181, 


Arb. 137. 


to such cases and time is enlarged therefore by 
reason of the applicant’s disability.^ 

Article 165 is applicable only to applications un- 
der 0. 21 B. 100 of C. P. Code and an application by 
the judgment-debtor for restoration of immoveable 
property seized by the decree-holder in excess of 
the decree, falls under Section 47 C. P. Code and 
is governed by Article 181.^ 


Article 137 applies to suits brought by purchas- 
ers against third persons in possession of lands 
in whose favour limitation runs against the pur- 
chaser in the same way as it would run against 
the owner with whose right the purchaser is 
clothed and the judgment-debtor was out of pos- 
session at the date of sale.® For the application of 
this Article there are two requisites ; (i) the judg- 
ment debtor must have been out of possession at 
the date of the sale, and (ii) the suit must be against 
third parties, not against the judgment-debtor or 
his representatives.^ In Khiroda v. Krishna Das^ 

1. RaUiavi Ayyar v. Krishna Doss, (1898) 21 Mad. 499 ; 
V inayakrav v. Dcvrao, (1887) 11 Bom. 473. 

2. Vaohali Rohini v. Komhi AUassan^ (1919) 42 Mad. 753, 
[overruling Rat>no.m Ayyar v. Krislma Doss, (1898) 21 Mad. 494] ; 
Sharfn V. Mir Khan, (1919) 1 Lah. L. J. 230 : Abdul Karim v, 
Islamunnissa, (1916) 38 All. 339 dissenting from Ear Din Singh 
V. Laolunan Singh, (1900) 25 All. 343 ; and Raja Ravi V. Rani 
Itraj Kuntoari, (1914) 17 0. C. 94. 

3. See Lakshvian v. Bisan Singh, (1891) 15 Bom. 26 ; 
Dakshman v. Marti, (1892) 1C Bom. 722 ; Ram Prcsad v. Lakhi 

4 


Narain, (1886) 12 Cal. 197. 

4. On the application of these principles, the correctness of the 
Article applied, for instance, in Namdev v. Ramchandra, (1894) 
L8 Bom. 37 ; Lakshman v. Baisan Singh, (1891) 15 Bom. 26 ; and 
'l^asiruddin V, Sayudvr Rahman, (1914) 19 C, L. J. 209 -23 I.C. 
ill is open to question. For au extraordinary difierence of opimoi^» 
lee Jnanendra v. Umesh Chandra, (1922) Cal. 544.. 

5. (1910) 12 C. L. J. 318 = CI.C. 467; Brojendra 
r. Asy.tosh, (1922) 26 C. W. N. 364 = 70 1. C'420. 
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the suit was against a third party but the judgment- 
debtor was in possession at the date of the sale. 
The first condition was not satisfied and Article 144 
was applied. In Ram Lakhan (rajadhar, a 
third party was in i)OSses3ion but the suit was 
against the judgment-debtor who afterwards obtain- 
ed possession. The second condition did not apply 
and Article 144 was applied. 


Article 137 does not apply to a purchaser at a 
sale held in execution of a mortgage decree.- 

Article 138 applies to a suit against the judg- Art. 13? 
ment-debtor or his representative when the judg- 
ment-debtor was in possession at the date of the 
sale. There are two requisites: (i) judgment-debtor 
must have been in possession at the date of the sale 
and (ii) the suit must be against the judgment-debtor 
or his representatives.^ It applies as well to suits by 
assignees from an auction-purchaser , as to suits by the 
auction-purchaser himself.’' In Calcutta it has been 
held that a suit by decree-holder auction-purchaser 
against a person who has not obtained title from 
the judgment-debtor is not governed by Article 138, 


1. (1910) 33 All. 224. 

2. T'Xnjore Palace Estate v. Tkvjajaraja Pillai, (1923) 
160. 

lu Srinivasa v. Vellayan. (1920) Mad. 9GG. ifc was hold 
Ai-tiule 137 or 138 applied, lu Bhagmal v. Sita Ram, (1926) 96 I. C. 
173, it was held that the purchaser must institute a suit within 12 
years from the date where sale became absolute and any question 
of adverse possessiou in favour of a person holding against him 

was irrelevant. 

3. Bhagicant Singh v. Bholi Singh, (1913) 35 All. 432 ; 
Gopal v. Krishna Rao, (1900) 25 Bom. 275 ; eec also Bari Krishna 

v. Venkata Lakslnni Narayana, (1910) 34 Mad. 402. 

-4 Govind V. Gangaji, (1898) 23 Bom. 24G ; Sati Prasad v. 
Joseph CWra. (1504) 31 Cal. 6Si F. B. overruling Mohzma 

Chtaulor v. Nobin Chia^Kr, (1895) 23 C al. 49. 

5. Janki Nath v. Baiktiui Noth, (1922) Cal. 17G. 
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138 ^* 'and this Article applies only to cases where, the 

purchaser has not obtained possession.^ In Gopal 
V. Krishna Rao, Eanade, J., said Articles 136, 137 
and 1 d 8 refer to cases where no possession, formal 
or actual, had been obtained through the Court. 
Article 136 applies to a private purchaser from a 
person not in possession* Article 187 applies to an 
auction-purchaser of the rights of a person not in 
possession, while Art. 139 applies where the auction 
purchase is made of the rights of a judgment debtor 
who is in possession at the date of the sale. None 
of these Articles contemplates the case of an auction- 
purcliaser or his assigns who has obtained formal 
possession, and disturbed by the judgment-debtor or 
his heirs who continue in actual possession.*’^ 

In Htissan Ammal v. Ismail Moideen^ 
Seshagiri Iyer, J., said “ The language of Article 
144 is more comprehensive and would cover all 
cases where adverse possession is set up. Although 
it is true that Article 1^4 being the residuary article 
should only be resorted to where there is no specific 
provision in the other Articles of the Act, it seems to 
me that the two articles (138 and 144) would over- 
lap each other, unless the earlier one is confined in 

4 

its operation to suits against judgment-debtors alone 
and the latter made to apply to other cases of 
adverse possession.” 

When in execution proceedings, the decree- 
holder got possession of the property though not 
through the court officer, but was subsequently dis- 
possessed by the judgment-debtor, a suit to recover 

1. Brojendra Kioiwar v, As'i^tosh^ 20 C. W. N. 361 = 70 

1. G. 120. 

2. (1900) 25 Bom. 276 (2S0). 

3. (1915) 28 M, L. J. 612 = 29 l.G. 976. 
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possession is maintainable and will be governed by 
Article 142.^ 

Where a purchaser of immovable property 
at court-sale who is resisted by the judgment' debtor 
or his tenants applies for delivery, the procedure 
is uncertain. Where the purchaser is a stranger 
he may apply for the removal of the obstruction 
and delivery of possession, under Order 21, rule 
95 and if he fails, institute a regular suit for 
possession. But where the decree-holder is 
himself the purchaser the view is divided. In 

D ^.9 V. Gohindoi Priya^ the learned 
Calcutta High Court said, “ Proceed- 
delivery of possession are, we think, 
proceedings in execution of the decree. They un- 
doubtedly are so when the decree is for possession, 
as the proceedings are necessary in order to give 
effect to the decree and anj' question which arose as 
to the land which the decree-holder was entitled to 
get under the decree would certainly be a question 
relating to the execution of the decree. The matter 
is not so clear when possession has to be given of 
land which has to be sold in execution of the decree. 
It may be said that the decree is fully executed 
when the sale is confirmed and that questions there* 
after arising between the auction-purchaser and 
the judgment-debtor or others in connection with 
the delivery of possession of the property sold are 
not questions affecting the execution of the decree. 
They may not affect it in the sense of impeaching 
the sale, but v»’here the law provides for the delivery 

1. lixip Ch.ind V. Allah Jatinaya^ .(1922) Lali. 450 = G3 
I. C. 741. 

2. (1699) 27 Cal. 34 ; see also Bari Charan v. M(ui Mohan, 
(1913) IS G. W. N. 27=20 I.C. 874 ; Lachma v. Mathcrlal, (1913) 
44 I.C. 533. 
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Madras. 


liam Narahi 
V. Bandi 
Pcrshad, 


of possession to the auction-purchaser by proceed- 
ings which form a part of the proceedings in 
connection with the execution of the decree, any 
question arising as to the kind of possession to 
which he is entitled is, we consider, a question 
relating to the execution of the decree within the 
meaning of section 244.*’^ In Kasinatha v. Uthu- 
mansai^ it was said in Madras that, being a party 
to the decree, the decree-holder did not cease to 
be a party simply because he happened to be also 
the auction-purchaser and an application by him to 
be put in possession of the land purchased was an 
application relating to the execution of the decree. 
The same view has been followed in the Central 
Provinces.® 

In Ram Narain v- Bandi Pershad^^ the facts 
are more interesting. In December 1887 B ob- 
tained a mortgage of 5/l6 share in a village. In 
November 1890 R obtained a mortgage of \ of the 
aforesaid share in the same village. In March 1894 B 
obtained a decree for sals on his mortgage, but did 
not make B a party to his suit. In December 1897> 
R instituted a suit on his mortgage making B a 
party to the suit. In the meantime B caused the 
property to be sold and himself purchased it and 
the sale being confirmed, got delivery of possession 
in November 1898. R got a decree for sale in 

1. See also Sariatollci v. Baj Kumar Boy, (1900) 17 Cal. 709 

713. 

2. (1901) 25 Mad. 629; Kattumat Path^may v. Raman, (1902) 
26 "Mad. 740 : Sadhu -v. Bwain, (1904) 28 Mad. 67; Uvthia v. 
ApV'^'iCkmi , (1859) 13 ^lad 504 ; Chchkalingavi v. Chidambaram, 
(1920) 12 L.W. 273 = 34 I.C. 3G7 ; Vaihonhandi Kanuan v. Thayyil 
Piikkiiiti, (1927) 50 l\rad. 403. See also Krishna v. SarasvaUda 
Samhasixa, (1908) 31 ^lad. 177. 

3. Lachnsa I^latluralal, (1938) 44 T. C. 5G8 ; Balaji Kashi~ 
noth V, A^iandrao, (1927) Nag. 294. 

4. (1904) 31 Cal. 737. 


TERMINATION OF EXECUTION 913 


December 1898 and himself purchased the fourth 
share mortgaged to him- - Subsequently after R was 
put in possession ousting B, B applied to the 
Court executing the decree, but under Sections 144 
and 335 of the Code of 1882, to restore him to pos- 
session and got an order. In the first appellate court 
the respondent formally withdrew his application so 
far as it referred to Section 144 and asked for inter- 
ference of the Court under Section 244 of that Code. 
The District Judge then thought that the remaining 
application was only under Section 335 and no ap- 
peal lay. On special appeal, the High Court said that 
the nature of the application ought to be considered 
with reference to the relief sought and the parties 
before the Court and a party cannot be permitted 
to oust the jurisdiction of the Court by a mere 
statement that his case is under one section of 
the Code of Civil Procedure and not under another 
and thereby defeat the just rights of the other 
party when in fact the matter may and ought to 
be dealt with under the other section. The present 
case might come within the provisions of Section 
335 of the Code, but Section 244 is wider in 
its scope in some respects and authorises an enquiry 
into the question of possession, when the question 
arises in a proceeding between the parties to a suit 
and their legal representatives. The appellant was 
the plaintill in the suit on his mortgage, the res- 
pondent was one of the defendants and the question 
for decision related to the execution of the decree 
passed on it.” 

This rule barring a separate suit applies not 
only to the parties to the suit, but their representa- 
tives in interest. So an assignee from a decree- 

holder purchaser must proceed to take delivery 

ii-ns 


Ram Narain 
V. Bandi 
Pershad, 
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only by an application under this section.^ Where 
the obstructor is a representative of the judgment- 
debtor, it makes no difference for the application 
of this rule, that he claims the property not 

through the judgment-debtor, but adversely to 

him.^ 

A contrary view was taken by the majority of 
the Full Bench at Allahabad in Bhagwati v. Banwari 
Lal,^ Banerji J. said ** All auction-purchasers whe- 
ther they are decree-holders or not and whether they 
purchased under the mortgage-decree or a under a 
simple money'decree for money are in the same 
position as regards recovery of possession of the pro- 
perty purchased by them and that it is only in their 
capacity as auction-purchasers that they can obtain 
possession. The question therefore which arises 
under sections 318 or 319 of the Code of Civil Pro- 
cedure is not a question between the parties to the 
suit or their representatives and cannot be deter- 
mined under section 244. In the present case the 
plaintiff cannot at all be regarded as the decree- 
holder. The decree itself was never assigned to her. 

It was the property sold by auction which was 
transferred to her by gift by the auction-purchaser. 
Under the transfer she acquired no interest in the 
decree itself and in no sense can it be said that she 
is the holder of the decree or the representative 

1. Sandhu v. Hussain^ (1904) 28 Mad. 87 ; Muthia v. Apim- 
sayni, (IS90) 13 Mad, 504. See also Dwar Biiksli v. Fatik Jali, (1899J 
26 Cal. 250; Kasinatha v, Uthumansa, (1901) 25 Ma<1.529. 

2. Piinchnnan v. Rahia Bihi^ (1890) 17 Cal. 711 F.B.; Madhn- 
sitdan Das v. Gobinda Prasad^ (1899) 27 Cal. 34 ; see also Ishan 
Chimdcr v. Beni Madhtihy (1897) 24 Cal. 62. 

3. (1909) 31 All, 82 (99) F.B.; Budhu v. Bhagirathi^ (1918) 

40 All, 216 ; Taj Pal v. Tara Singh, (1914) 24 I.C. 93 ; Itraj Kuar 
V. Raja Ram, (1915) 27 I.O. 570. 
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in interest of the decree-holder qua the decree. Even 
therefore if it be assumed that a distinction exists 
between the case of a decree-holder purchaser and 
other purchasers, though in my judgment no such 
distinction exists, that distinction cannot be held to 
apply in the present suit. I am further of opinion 
that a question between the auction-purchaser or 
his representative and the judgment-debtor or his 
representative relating to delivery of possession is 
not a question ‘ relating to the execution^ discharge 
or satisfaction of the decree ’ within the meaning of 
section 244, clause (c). U|)on the judgment-debtor’s 
property being sold and the amount due under the 
decree being realized the decree is fully executed, 
dischai'ged and satisfied, and no question relating to 
the execution, discharge or satisfaction of the decree 
remains to be determined. Whether or not the 
auction-purchaser obtains possession of the property 
sold is wholly immaterial for the purpose of the decree 
and does not in any way affect it- If the decree- 
holder purchases the property but does not obtain 
possession, that circumstance would not entitle him 
to take cut execution of the decree, which has already 
been satisfied. So long as the sale subsists he cannot 
claim a refund of the purchase-money or ask for 
execution of the decree to the extent of the amount 
of the purchase-money. It is only when an auction 
sale has been set aside under Section 310 A, 312 or 
313, that the purchaser may under Section 315 
obtain a refund, but he is not entitled to a refund if 
he fails to obtain possession of the property sold. 
In this res[)ect also the position of the decree-holder- 
purcha&er is not ditterent from that of any other pur- 
chaser. It is said that an auction sale is not complete 
until possession has been delivered to the auctioq- 


Contrary view 
elsewhere. 
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purchaser. I see no warrant in the Code of Civil 
® ®‘ Procedure for such a view. Under Section 314, a 
sale becomes absolute as soon as it is confirmed, and 
under Section 31G the property vests in the purchaser 
from the date of confirmation of sale- The pur- 
chaser may no doubt obtain delivery of possession 
by an application under Section 318 or 319, but the 
validity of the sale or the completion of it does not 
depend on his obtaining possession. I am also 
unable to hold that if the decree-holder happens to 
be the auction-purchaser the property purchased by 
him may be regarded as the proceeds of the sale or 
the fruits of the decree. The proceeds of the sale 
consist of the purchase-money for which the pro- 
perty was sold and it is the amount of this purchase- 
money which the decree-holder obtains as the fruits 
of the decree. If he purchases the property he does 
not get it as an equivalent of the amount of his 
decree but he has to pay the purchase-money, and 
he may do so, either in cash or by setting it off 
against the amount of his decree.*' 

This view has since been approved in Oudh in 
Burma by the High Courts of Patna, Lahore and in 
many cases in Calcutta and recently in Bombay-^ 

1. Haji Ahdiil Oani v. Raja Baltic (191G) 1 Pat. L. J. 232 = 35 
I. C. 463 ; Dharaindcr v. Bakhdi, (1918) 3 Pat. L. J. 571=48 I. C. 
129 ; SridJiar v. Jao^shwar, (1919) 4 Pat. L. J. 716 = 62 I. C. 74 ; 
Seru Mohan v. Bhagvanj (1884) 9 Cal. 602; Iswar v. Jai Narain^ 
(1886) 12 Cal. 169; Kibhori Mohtin v. Chundtr Nath, (1887) 14 Cal, 
644; Bhimaldas v. Ganesha^ (1897) 1 C. W. N. 658; Mahomed v. 
Habib, (1904) 6 C. L. J. 749 ; Sasi Bhtisan v. Badkanath, (1915) 19 
C. W. N. 835 = 25 1. C. 267 ; Banchanan v. Stikhamoy, (1919) 50 
I. C. 299; Chottha Bam v. Mt. Karmon^ (1918) P. R. S = 44 I. C. 
169 ; Nasrat AH v. Sakina Bega7n, (1919) P. R. 121 = 53 1. C. 460; 
Tejpal V. TarasingJi^ (1914) 24 l.C. 93 ; Kaniz Mehdi v. Rasul Beg, 
(1919) 5 O.L.J. 551 = 48 l.C. 39; Maharaj v. Jagannath, (1911) 14 
U. C. 70=10 l.C. T14. ',Kanjan v. Arup, (1916) 18 0 . 0, 345=33 
I, C. 367 ; Goba tlathu \.Bakharam, (1920) 44 Bom. 977 (dissentiug 
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Where a decree-holder who is also the auction-pur- 
chaser is resisted in trying to obtain possession not 
only by the judgment-debtor but by a stranger also, 
the remedy is by suit for possession both against the 
judgment-debtor and the stranger and Section 47 is 
not a bar to the suit.^ 


The question is very important, for the relief 
for actual possession is shortened under the former 
view and lengthened under the latter. If the 
decree-holder happens to be the purchaser, he 
will under the former view have only 3 years to 
apply for possession and that by way of application 
in execution, while under the latter he will have full 
VI years for a suit for possession under Article 138 
from the date when the sale becomes absolute. 
There is much to be- said in favour of the view of 
the majority of the Full Bench at Allahabad and 
apart from the legal principles on which the decision 
was based, it is but equitable, that a decree-holder, 
because he happens by* accident* to be the pur- 
chaser, must not be placed in a position worse than 
that of a stranger. To avert this inconvenience, 
decree-holders are often tempted to resort to benami 
purchases in execution-sales which often lead to end- 
less litigation. In fact doubts were expressed every- 
where,^ though respect for stare decisis intervened 
in the way of a correction. In Sultan Saheh v. 
Ckidamhara^ it was said “ an application by the 

from Sadashiv w . Narayan, (1911) 36 Bom. 452; Mi Ah Kooks. 
Mi Bla Mo Way, (1921) 11 Ij.B.R. 17=64 I.G. 61 (assignee from 

decree-holder). 

1. Goba Nathu v. Sakkarain, (1921) 44 Bom. 977. 

2. See Sabhajit v. Sri Gopal, (1894) 17 All. 222. 

3. Saiidhu v. HtissaiM, (1914) 28 Mad. 87 ; see also KaUayat 
Pathuviy v. Raman, (1902) 26 Mad. 746. Mahabir v. Macnagtcn, 
(1689) 10 Cal. 082; MadhiunulaK v. Govinda Pria, (1894) 27 Gal. 34 

4. (1908) 32 Mad. 136. 


Bar of suit : 
importance of 
the question. 


918 


TEE LAW OF EXECUTION 


Remedy of 
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decree-holder for delivery of possession of property 
purchased in execution is not in strictness an appli- 
cation for execution of the decree ; a direction for 
delivery being no part of the decree and though we 
may be bound by a number of decisions to hold that 
such an application raises a question relating to the 
execution of the decree, it does not follow that it is 
an application for execution- To hold that it is an 
application for execution might involve injustice. 
In a case, for instance, like that decided in Basapa 
v. Mirya^ an application? though made within three 
years of the sale-certificate, would, if Article 179 is 
applicable, have to be held barred by limitation under 
that article, if not made within three years of the 
next preceding application to take a step in aid of 
execution and so it might happen that in a case 
where, in execution, a sale is held, say eleven years 
after the date of the decree, an application for 
possession made within three years of the sale 
certificate would, with reference to Section 230 
C. P. C., have to be rejected as barred by limitation 
if it is to be treated as an application for the execu- 
tion of the decree.”* 

If in execution of a decree a person who was 
a party to the suit is deprived fraudulently of his 
property, his remedy is by application under sec- 
tion 47, not under 0. 21, r. 100, and not by suit.^ 

If the property was in fact attached and sold, 
the judgment-debtor’s only remedy as a party to 


1 . (1879) 3 Bom. 433. 

2. Ladimi l^arain v, Rtbali Debya, (1925) Pat. 376 = 86 I. C. 
64S ; IHary Lai v. Ravi Chandra. (1920) All. 730 = 96 1. C. 771. 
See Zshan Das v. Parvianand, (1927) 6 Lah. 544. 

3. Jainulahdin v. Krishna Chcttic.r^ (1921) 41 ]M. L J. 120= 
63 I. C. 200 : Vallabha Valia v. M. Eovihdiath^ (1925) Mifcd. 1133 ; 
Rajaratnavi v Sluiik iiasanbi, (1926) Mad. 968=97 1. C, 1031. 
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the suit would be under Section 47 C- P. Code and not Remedy of 

juagmenfc- 

by a separate suit. But if the property was not in- (jebtor. 
eluded either in the sale proclamation or in the sale 
certificate and was not in fact purchased at the auc- 
tion sale, but was wrongfully taken possession of by 
the purchaser under color of a title which he did 
not possess, no question arises within Section 47 
and the period for recovery of possession will be 12 
years for dispossession. 


In K^anhuirnvi v. K^nlicJiardn,^ the Judicial 
Commissioner of Nagpur said that where of two 
judgment-debtors one only was proceeded against in 
execution proceedings as being the sole owner of 
the property sold in auction, a suit by the other 
judgment-debtor against the auction-purchaser aftet 
the auction-sale for recovery of the property is 
maintainable and Section 47 is not strictly appli- 


cable in such a case. 


In Mt Bavia Bibi v. Kasim HusainJ^ a person 
who obtained a decree for possession did not execute 
it. but in execution of another decree obtained sym- 
bolical possession. Some years later, he applied for 
mutation and when that was refused, he sued again 
for possession. It was held that the refusal of muta- 
tion gave him a fresh cause of action and the suit 
was maintainable. 

1. (192G) Nag. 08. 

3. {1926) Oudh 263 = 91 I. C. 19. 
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property beyond control of judgment-debtor, 117 
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by^stranger, 268 
investigation of, 269-299 
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limit of time for, 274 
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evidence of, 280 
against garnishment, 281 
order on 
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when not, 301 
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binds only parties, 304 
when binding on judgment-debtor, 307-9 
does not bind auction-purchaser, 318 
after-acquired property, 306 
rejection for delay, 292 
appeal, 292 
revision, 292 
suit after, 331 et seq. 

COLLECTOR 

execution by, 375 
CONFIRM A TI ON 
of sale, 481 
effect of, 491 
appeal against, 487 
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beyond jurisdiction, 108 

recoverable by judgment-debtor, 109, 117 
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due by insurance companies, 114 
on mortgage, 118 
due by judgment-creditor, 119 
due by co-judgment-debtor, 120 
in suit, 120 
actionable claim, 138 
DEFAULT, 194 

“ striking off,” 196 
effect of, 196 

DELIVERV 
of debt, 876 
of moveables, 876 
of immoveables, 880 

in occupancy of tenant, 880, 881 

„ of judgment-debtor, 879 
summary of procedure, 405-908 
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symbolical, 881-4 

effect of, 884, 889 
against third party, 885 
against judgment-debtor, 889 
when actual delivery is due, 887-9 
appeal, 893 
api)lication for, 891 
limitation, 891 

fresh application for, 890, 905 
resistance to, 893 

by judgment-debtor, 895 
by stranger, 895 
suit after 

limitation for, 908 et seq. 
bar of, 917 
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DELIVERY CContdJ 

redelivery 

to stranger, 

to judgment-debtor, 918 

DEPOSIT 

of 25 463 

failure to, 404, 554 

of full price, 467 

forfeiture of, 409 

under (). 21 r. 89, 588 

not liable fitr rateable dislributi(jn, 59 

REDEMPnOX OF SALES 
DETENTION, 05 
effect of, 67 

subsistence allowance, 03 

DOCUMENTS 

execution of, 33 
DWELLING HOUSE, 47, 52 
outer door, 55 
inner door, 54 

EQUITABLE EXECUTION 

origin of, 355 
what it is, 351 
mode of 

by appointment of manager under old law, 357 
by appointment of receiver now, 358 
by transfer ot execution to collector, 370 
by charging order, 397 
ESCAPE, 56 

retaking after, 50 

ESTOPPEL 

basis of, 804 
defined, 780 
in common law, 781 
in India, 781 
by record, 781 
in execution, 783 
orders final, 784 
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THE LAW OF EXECUTION 


ESTOPPEL 

orders not final, 790 
of judgment-debtor, 792 
of decree-holder, 805 
of auction-purchaser, 850 

See RES JUDICATA 

EXECUTION 

application for, 2 
oral, 2 
written, 2 
contents of, 2 
verification of, 4 
for attachment of moveables, 6 
of immoveabes, 5 
amendment of, 6 
court’s duty on receipt of, 8 
defined, 1 
practice in 1-41 
arrest in, 42 et seq. 
attachment in, 81 et seq. 
equitable, 355 et seq. 
sales in, 407 et seq. 
termination of, 837 el seq. 
mode of, 15 
irregular, 817 
wrongful, 817 et seq. 
concurrent, 16 
simultaneous, 16 
at Common Law 42 
applicability of, to 
O. II, r. 2, 239 
O. IX, 40 
O. XXII, 40 
O. XXIII, 39 
notice before, 10, 49 

EXECUTION OF DEEDS 

decree for, 32 
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EXEMPTION 

from arrest 

under agreement, 67 
on public grounds, 68. 
from attachment, 85, 87 

FRA UD 

in sale, 623 

GARNISHMENT 205 

objection to, 281 
defences against, 283 
order on, 285 

IM PR O VEMENTS, 7 60 

INJUNCTJON, :i06 

decree for, 25 

lA/ERT 62S 

direct evidence of, 6.'>0 

IRREGULARITY 
material, 617 
immaterial, 623 
in sale of moveabes, 462 

JUDGMENT 

void, 513 

without jurisdiction, 513 
foregin, 515 

against dead person, 515 
without representatives, 516 
against min^»rs, 517 
against lunatics, 520 
on unsanclioned compromises, 519 

JURISDICTION 

limited to territorial limits, 244 
exception to rule, 246 
of Small Cause Court, 252 
judgment without, 513 
on transmission of decree, 522 
in cross-decrees, 624 

LACHES, 643 

U— 117 
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LEA VE TO BID 
effect of, 446 
absence of, 457 

MODE OF EXECUTION 

in arrest, 49 
decree for money, 21 

for specific performance, 25 
for specific moveables, 24, 876 
for restitution of conjugal rights, 25 
for injunction, 25 
for land, 880 

MOVEABLES 

attachment of, 176 
sale of, 462 
NOTICE 

under O. XXI r. 16, 539 

r. 22, 10, 49 
r. 32, 552 

of sale, 430 

OBSTRUCTION 

to delivery, 893 

POUNDAGE 681 

PRECEPTS, 19 
PRIVILEGE 

of woman, 68 
public officer, 68 
ambassadors, 69 
Governor-General etc., 70 
ISIember of Council, 70 
Judges, 71 
clergymen, 70 
parties to action, 71 
counsel, 74 
witnesses, 74 
limits of, 76 
waiver of, 76 

PROCESS 

issue of, 12 
return of, 15 
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PROCLAMATION 

of sale, 418 
contents of, 410 
settling, 410 
appeal, 429 
contents of, 422 
time, 422 
place, 423 

particulars of property, 424 
encumbrances, 424 
value of property, 423 


fresh, 457 
waiver of, 458 
inode of, 419 
PUBLIC OFFICER, 150 

PURCHASE-MONEF 


in case of moveables, 462 
of immoveables, 463-7 

.SV^ I) EPOS IP 

RATEABLE DISTRIBUTION 

appeal, 866 
revision, 867 
wrong, 868 
suit on, 868-9 
in case of set otf, 846 
under s. 73, C. P. Code, 844 
object of, 845 
scope of, 845 
conditions for, 847 
application for execution, 847 
court holding assets, 849 
assets realised, 851 
before receipt of assets, 856 
decrees for payment of money, S58 
mortgage decrees, 859 ^ * 

ag^iojt the same jud^eat-debtoi:*, 860-4 
in case of sale of property subject to mort 
gage, 864 
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REAL PROPERTV, 121 

lands, 122 

interest of co-tenant, 122 
of mortgagee, 123 
held under contract of sale, 123 
contracted to be sold, 124 
pending confirmation of sale, 126 
lease holds, 127 
tenures, 128 
other interests in, 128 
RECEIVER 

appointment of, 358 
remunuration of, 373 
security from, 373 

appeal against order appointing, 375 

REDEMPTIOX OF SALES, 573 et seq, 

under (). XXI r. 89, 573 
change in the law, 579 
who can apply, 577 
coheirs, 580 
alienees, 580 

formality dispensed with, 602 
application for, 573 
limitation for, 
form of, 587 
forum for, 586 
parties to, 600 
deposit for, 588 
date of, 583 
of 25 %, 594 . - 

amount of, 594 
bar of, 598 

RE-SALE, 466 

deficiency on, 471 
certificak3 of, .473 ’ i 

' ' ... * t * V t* 

prbcedure in,.47'5 ' VV 

setting aside, 477 
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RES JUDICATA, 782 et seq. 
constructive, 796 


RESIDENCE, 709 
RESTITUTION 

of conjugal rights, decree for, 25, 31 
RIGHT, TITLE and INTEREST, 699 
SALE 

voluntary and involuntary, 407 
judicial and execution, 416 
subject to mortgage or not, 734, 802 
without notice 

under O. XXI r. 16, 539 

„ r. 22, 539 
„ r. 32, 532 

without atiachmenl, 549 
without legal representative, 551 
of stranger’s property, 508 
to incapacitated persons, 560 
of exempted property, 563 
of property, v562 

contrary to th XXX1^ r. 14, 555 
contrary to statute, 567 
against public policy, 568 
after reversal of decree, 569 
confirmation of, 481 


See 


what passes in, 689 
redemption of, 573 
annulment of, 610 

irregularity in sale of moveables, 642 

redemption of SALES, ANNULMENT 01 
S. 1 LES, RES A LE, A UCTION-PURCHASER, 
CERTIFICA TK, PROCLAMA TION 


SALE IN EXECUTIOR 


jurisdiction of court in, 416 

of property under attachment by two or more 
courts, 416, 425 
of attached decree, 528 
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SALE IN EXECUTION (Contd.) 

applicalioa for, 422 
notice of, 430 
proclamation of, 418 
condition of, 431 
adjournment of, 456 
stopping of, 559 
of agricultural produce, 460 
of negotiable instruments, 461 
under Pub. Dem. Rec. Act, 538 
under Oudh Land Act, 532 
f >r roiirt-fees not due, 532 
after stav, 535 
after satisfaction, 536 
must conform to decree, 528 
^vithout leave to bid, 457 
with leave to bid, 446 

SA TISFA CTION 

of decree, 837 
( ertification of, 839 

by decree-holder, 840 
by judgment-debtor, 841 
SEIZURE, 204, 834 

SEIUNCr OFFrCER, 433, 531 

SIMULTANEOUS, 10 

execution, 259 

SPECIFIC performance, ^5 
STRANGER 

auction-purchaser protected, 571 
SUITS 

to set aside order on claim, 
to confirm sale, 670 
to set aside sale, 658, 660 
to set aside decree, 668 
bar of, 649 

again claim order, 322 
parties to, 336 
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SUITS {Contd.) 

valuation, 342, 351, 354 
issue in, 341 
burden of proof, 340 
limitation, 332 
alternative remedy of, 331 

no need if attachment is raised in one year, 324-7 

TERMINATION OF EXECUTION el seq. 

See Rateable distribution, deliver}', satisfaction. 

UNATTACHABLE PROPERTV 

exempted properly, 85 
wearing apparel, 130 
tools of artizans, 131 
property of agriculturist, 132 
right to sue for damages, 133 
right of personal service, 140 
personal contracts, 141 
executory contracts, 142 
personal rights, 143 
stipends, etc., 146 
political pension, 146 
private pension, 149 
allowances of offices, 149 
pay of native army, 152 
provident fund, 157 
future maintenance, 166 
property in custody of law, 170 

UNCERTIFIED PAYMENT B42 

VOID AND VOIDABLE SALES, 510 et seq. 

See SALE 
WAIVER 

of privilege, 76 

of defect in proclamation, 458, 641 

as creating estoppel, 807 

WARRANT 

validity of, 13, 45 et seq. 
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WRIT 

ca sa^ 43 
fi fa^ 875 
eligit^ 875 
of possession, 874 
of assistance, 87^, 874 
valid and invalid, 45 

WRONGFUL EXECUTION, 817 et seq. 

and irregular, 817 
explained, 818 

malicious arrest and attachment, 819 
before judgment, 820 
summar}' remedy for, 820-3 
remedy of suit, 823 
after judgment, 824 
arrest, 825 
detention, 827 
attachment, 828 
damages for, 827, 829-32 
action for, 828 

defence to, 832 
limitation for, 832 



SUPPIEMENT 

VOL. II 


» 4 


^ S. 50. A decide for injunction can be executed 
against the son of the judgment-debtor as his 

legal representative [(1931) Bom* 280: 133 I* C 
244; (1931) Bom. 482:134 1. C* 968; 55 Bom- 

709]. 

‘Dies’ means natural and not civil death 

[53 All* 529]. 

An application to substitute legal represen- 
tative can also be made to the court to which 
decree has been transferred for execution. 
[(1931) All. 320; 133 I. C- 609. See however 
11 Pat. 445]. 

For a decree against wrong legal represen- 
tative, see (1933) Lah. 380 ; 141 I. G. 580. 

S* 57. For appointment of receiver in 
execution, see (1931) Oudh 307 : 132 I, C. 349 ; 
35 C. W. N. 1066: (1930) Cal. 159: 126 L C. 45 ; 
57 Cal. 964; (1933) Sind 231. 


Appointment of a receiver stands on the 
same footing as an attachment (1930) Mad. 4. 

For High Court’s jurisdiction to appoint 
receiver by way of equitable execution, see 57 

Cal. 964. , . ' 

S. 52. On the duty of the legal represen- 
tative to account for the assets of the deceased, 

see (19;U0 Lah. 204: 125 I. C. 187; (1930) Lah- 
332: 129 L C- 885 : (1931) Lah. 106, 101. ’ 


t ^ 

For the need for a . suit to follow assets in 
th© hands* of a. legatee; see 58 Cal. 170. 

I# 

A dismissal of a suit against a son as'a part- 
ner does not preclude his being added as a legal 


representative in execution [(1931) Sind 84 : 134 
I. C. 386] 

Rents and profits of immoveable property 
are assets [157 1. C. 632; (1932) Lah. 313: 137 
1. C. 25] 

On onus of proof, see (1933) Lah- 447- 

S. 53. For the scope of S- 53, see (1931) 
All. 766: 133 L C- 910, (1931) Sind 84: 134 L C. 
386 ; 32 Bom. L- R. 919 : 127 I- C. 507- 

For decree executed against sons and 
grandsons, see (1932) Bom. 522 ; 11 Pat. 445. 

0. 21 R. 6. Omission to send certificate of 
non-satisfaction does not affect jurisdiction, 

(1931) Cal. 649: 134 I. C. 944. 

0. 21 R. 7. Executing court cannot ques- 
tion the validity of decree, 9 Pat- 829; 
9 Rang. 480; 61 M. L- J. 520; (1931) All- 689 ; 
(1933) Cal. 380: 137 I. C- 375; (1932) Lah- 500 : 
138 I. C. 336; II Pat. 94. See (1934) Oudh 75 F- B- 

0. 21 R. 11. Failure to specify mode of 
execution [(1932) Lah. 534 : 138 I. C. 249]; men- 
tion of a wrong date [(1931) Sind 160 ; 134 I- C- 
1182] or wrong date given in the decree drafted 
by court (56 C- L- • J- 185); omission to state 
names of persons interested in the decree (139 
I. C- 151); application by next-friend after 
decree-holder’s majority if bona-fide [(19.50) Lah. 
603]; omission to mention appellate decree (9 Pat. 
829) are not material- In cases of mortgage 

decrees, see (10341 Lah- 58- 

0- 21 R. 16. In an application for execu- 
tion by a joint decree-holder he need not state 
that it is made for the benefit of all, but the 
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court can impose conditions, (1930) Lah. 603; 
(1930) Ml. 188 : 122 L C- 179. For the object of 
the rule, see (1932) Pat. 359 ; 140 I. C- 393; 38 

C. W. N. 163. 

“Joint decree” covers a decree which has 
determined the rights of the several decree- 
holders, 11 Pat. 445. 

For a large discretion of court, see 56 
Mad. 316. 

0. 21 R. 16. Notice of application for exe- 
cution by assignee is necessary (1931) Lah. 690 : 
133 I. C. 643; (1931) Mad. 192 ; 131 I- C- 171. 

The legal representative can continue the 
same application, 34 L- W- 866 F- B. (overruling 
50 Mad. 1); see (1931) Bom. 423 : 134 I- C- 720. 

The court must decide if the transferee is 
benamidar of one of the judgment-debtors, (1931) 

Lah. 545 : 131 I. C- 229. 

Until recognition of assignment, the assignor 
can execute the decree, (1933) Sind 119. Assignee 
of part of decree cannot execute, (1934) Bom 59. 

0. 21 R. 17. The executing court can allow 
amendments of the application, (1933) P. C. 68 : 
142 I. C. 326. See 11 Pat. 508, 546; 59 Cal. 1266; 
(1932) All. 484 : 139 L C. 201. 

0. 21 R. 18 applies only where both the 
decrees are before the same court for execution 
[(1930) Lah- 508 : 126 L C- 516; (1933) Mad. 21.5] 
and not between a preliminary and a final dec- 
ree (57 Cal. 855). The provisions are exhaustive, 
(1932) Lah. 537 : 138 I. C. 285. 
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0. 21 E. 19 dogs not apply where the claims 
are not under one decree, (1930) All. 726 : li7 
I. C. 525; (1930) All. 413 : 126 I. C. 831. ' 

0. 21 E. 20. Under this rule money and 
mortgage decrees can be set off, 63 M. L- J. 722 : 
140 I. C. 378. 

0. 21 E. 22. On an application under R. 32, 
the court has power to issue (1) a notice under 
R. 22, (2) a notice to show cause why he should 
not be arrested, and (3) a warrant of arrest (58 
Cal. 940). 

For the need for a notice or recording rea- 
sons for dispensing with it, see 58 Cal. 825; 58 
Cal. 940; 34 Bom. L. R. 987; (1931) Cal. 546 : 134 
I. C. 80; (1931) Cal. 476 : 131 I. C 702. Want 
of notice invalidates the sale, 11 Pat. 24'. For 
a case of knowledge, see 11 Rang. 79. 

0. 21 E. 24. For legality of warrant, see 
(1933) All. 46; (1932) All. 227 : 140 L C. 118. 

S. 55. For liability and discharge of surety, 
see (1931) Bom- 444 : 134 I. C- 718; (1930) Lah. 
575 : 125 I. C. 324; (1932) Lah. 492 : 1.38 L C. 198; 
(19.33) Mad. 360; (1933) Lah- 89 : 141 L C. 301; 
(1933) Mad. 309 : 141 L C. 852. 

For cases of insolvency, see (1933) Nag. 40. , 

Release of judgment-debtor under S. 55 (4) 
is optional: (193b) Lah. 736 : 128 L C. 51. 

Attachtnent- An attachment once raised on 
a claim is not revived by the success in a suit to 
set aside the order (8 Rang. 491; 5 Luck. 680.) 

Pay or pension is due on the last day of the 

month (1930) Rang. 161 : 126 L C. 643. 
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S. 60. The following are attachable; Rents 
and profits over which judgment-debtor has a 
disposing power, (1931) p. C- 160; interest in 
property sold before confirmation, (1931) Mad. 
511 : 131 I. C. 14; interest of a residuary legatee 

(1931) Pat. 76 : 130 I. C- 163; Jaghir (1932) Mad. 
417 : 137 I. C. 799. 

Objection cannot be raised after sale, (1930) 
Lab. 106 : 121 I. C. 303; 40 All. 68(1; nor after 
waiver by the judgment-debtor; (1933) Lah. 251. 

The following are not attachable: Benefit fund 
vested in trustees; (1931) Bonl. 300 : 134 I. C. 558; 
property' not voluntarily alienable 10, Pat. 582; 
pensions, (193 1 ) P. C- 160 : 132 L C. 727; contingent 
debt, (1931) Bom. 288:133 L C- 248; contingent 
interest, (1931) Oudh 398 : 114 I. C- 602; gratuity 
of a railway servant, 11 Pat. 584; agriculturists 
house in the village well as hut in the field, 

7 Rang. 766; (1933; Nag. 80 : 141 I. C- 824; cook- 
ing vessels meaning vessels needed for the cook- 
ing operations; 54 All. 399. 

For ‘agriculturist’, see 12 Lah- 367 : 52 All. 
1027; (1931) All. 20 : 132 1.0.809; (1931) Nag. 

8 : 130 I. C. 81. On the duty of court, see (19.50) 
All. 727 : 127 I. C. 447; (1932) All. 499 : 138 I. C- 
67; (1932) Alb 508 : 138 I. C. 635 (case of suc- 
cessor). 

For artisan (a soap maker), see 54 All 399. 
For pay’ of army officers, see (1933) Bom. 185; 
(1933) All. 153. 

S. 64. An attachment does not create a 
charge? (1930) Mad'.' 4;' (1933) Mad- 342. An 
attachment is complete only when all that is 
prescribed has been done? 9 Pat. 860. 
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The section does not apply to an alienation 
not made after any attachment but only after 

an interim injunction, (1930) Lah. 858 : 128 I. C. 
304. But the alienation is not void, 59 Cal. 1176; 
10 Rang. 199; 63 M. L. J. 94 : 140 I. C. 600. 

An involuntary transfer is not a private 
transfer, 63 M. L- J. 945 ; 145 I. C- 600. 

S. 66. For applicability of S. 66, see (1931) 

Bom. 578; 35 C. W. N- 940; (1931) A. L. J. 601 : 
133 I. C. 536. 

S- 68. For the effect of transfer to Collector 
for execution, see (1931) All. 320 : 133 I. C. 609. 

S. 73. The following are assets: (I) Moneys 
paid to the sheriff in garnishee proceedings (57 
Cal- 736); (2) Moneys paid into court by judg- 
ment-debtor for avoiding sale of property [54 All. 
516; (1932) Nag. 156 ; 140 I. C- 293]. 

For applicability of S. 73, see (1930) Sind 
300 : 128 I. C. 686 (decree against judgment- 
debtors and others); (1931) Cal. 454 : 130 1. C. 227 
(decrees against widow personally and against 
her as legal representative); 53 Mad. 670 (mort- 
gage). 

When attaching and custody court are same, 
see (1933) Mad. 342. 

S. 73. On questions arising between rival 
decree-holders, there is no appeal, 55 Bom. 473; 
134 I. C. 195. 

In cases of set-off, notional receipt amounts 
to holding of assets, (1931) Bom. 252 ; 133 I. C.737. 
See also (1931) Pat. 405:134 I. C. 6l8; (1931) 
Pat. 359 : 133 I. C. 166. 
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S. 63, 73. For attachment by two courts, 
see (1931) A- L. J. 880 : 133 I* C- 426; (1931) 
Rang. Ill : 132 L G 832; (L931) Nag. 127 : 134 
I. C. 273; 55 Bom. 473. 

0. 21. R. 29. For an order of stay under 
Rule 29, see 58 Cal. 1113, (1931) Bom. 247: 132 

I. C. 507. 

0. 21 R. 32. Decree for injunction can be 
enforced against legal representative, 55 Bom. 

709; (1931) Bom. 482: l34 L C. 961. 

For the object of the rule, see 56 C. L. J. 

140. 

0. 2lR. 35. For delivery of symbolical 
possessionj see (1931) Cal. 427 : 131 I. C. 698 ; 
132 I. G 181. 

0. 21. R. 37. simultaneous issue of arrest 
and notice under this rule is illegal, 11 Pat. 743. 

0. 21 R. 46. If a garnishee denies debt, the 
court cannot inquire into the truth of it [4 Rang. 

100 ; 61 M. L. J. 863 ; (1931) Mad. 570], but can 

proceed under rule 63, if the garnishee applies 
under rule 58 [(>931) Bom. 288: 133 I. C. 248] 

For the locus of a debt, see (1933) P. C. 150. 
Mortgage debt is attachable as a debt under this 
rule, (1933) Rang. 61. As to power to seal up 
premises, see 11 Pat 493. 

0. 21. R, 50. For execution of decrees aga- 
inst firms, see (1931) Lah. 507 : 131 1. C- 376; (1931) 
Sind 82: 131 I. C. 712; (1931) Lah. 736: 134 
I. C. 1016 ; 141 I. C. 453. 

For procedure in inquiry, see (1932) Bom. 
375: 140 I. C. 761. For partner disputing liabi- 
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lity, see (1932) Sind 199 : 140 I. C- 40 ; (!932) Bom. 
516 : 140 I. C. 519 ; (1932) Bom. 375 : 140 I. C. 761. 
The court that passed the decree is the original 
court only, 11 Pat. 580. 

0. 21. E. 52. For attachment of money in 

custody of court and jurisdiction of court having 

the deposit, see 44 Mad. '00 F. B ; 35 C. W. N. 
517 ; (1933) Mad. 342. 

For money in the hands of receiver, see 6(> 
Cal. 345. 

0. 2L R. o3. For procedure under rule 53 
for attachment of decrees, see 58 Cal* 934 ; (19 32) 
Pat. 349. Attachment under this rule is comp- 
leted by the receipt of the notice prescribed in 
the court to which that notice is sent, 9 Rang. 

140. 

For applicability in mortgage suits, see 59 
Cal* 1464. 

0* 2i R. 57* An attachment before judg- 
ment does not cease by the dismissal of an 
application for rateable distribution or of an 
application to attach moveables not attached 
before judgment? 55 Bom* 693* See 47 Mad. 483 ; 
31 Bom* L. R. 1101 ; 56 Cal* 416. 

If the execution proceedings in the decree 
attached are pending, the dismissal of the 
application in which the decree is attached does 
not operate to cancel the attacliment, (1931) 

Lah. 615:132 1*0.667. 

Under this rule? an attaohment. ceases to 
exist, on default of decree-holder (1930) Rang. 

-325: 1^8 1* 0* 591; (1930)- Mad. 414: 120 I* C. 
863 \in spite of the order of court that it should 



remain in force) ; (1930) Mad- 303: 121 I- C- 845 

(attachment before judgment). 

0. 21 R 58. For the scope of inquiry under 
rule 585 see (1931) All- 608: 133 I- C* ^18. For 
dismissal for delay, see 57 Bom. 2*3. 

The court can deal with a claim even after 
the sale 61 M- L. J- 884- See however 6 Rang. 
80; 3 Pat. 76; 16 C. W. N- 1029- 

An objection by a judgment- debtor in ano- 
ther capacity as trustee falls under O- 21 R. 58; 
(19:^0) Nag. 293: 128 L C. 401- 

0-21 r. 63 applies when sale is ordered 
subject to a mortgage or lease, [(1930) Nag. 116 
F. B-] and to any order passed, even on detault 
of appearance, 11 Tjah- 369- 

For notice to receiver: see (1933) Mad. 340- 

For valuation of suit, see (1932) Rang. 20 ■ 
137 I. C. 54; (1933) All- 144 F. B. 

In suits under O. 21 R- 63, the onus is on the 
plaintiff, (1933) All. 198; 55 Mad. 748; (1931) 
Lah. 383; (1931) Lah 430 : 133 L C* 118 (re- 
presentation of other creditors not necessary). 

Even if the attachment is raised more than 
a year after the claim is disallowed, R- 63 does 
not bar the claimant’s title, (1931) Lah. 74 : 131 
I. C- 225; (1931) All- 608: 133 I. C. 318. 

For objection by garnishes, see (1931) Bom. 
288 : 133 I- C- 248 ; (1931) Mad. 570- 

0. 21 R. 65. An auction purchaser is not 
estopped from contesting the fact and validity 
of encumbrance, 11 Lah- 90; (1930) Oudh 362 : 
126 I. C. 389. 
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0. 21 R. 66. On the need for stating value 
in proclamation, see 35 C- W. N- 907; 48 Cal. 813; 

58 Cal. 577 (two valuations); (1932) All. 664 : 138 
I. C. 612. 

The proclamation must state that the pro- 
perty is subject-matter of a pending suit by a 
claimant, 61 M. L- J. 683 (dissenting from 41 
Mad- 985). 

Value of the property must be stated and 
must be fixed by the court, (1930) Cal. 781 : 127 
I- C. 257; (1932) Cal. 576 : 139 L C 225; 37 C. W- 
N. 231; (1930) Nag. 191 : 124 I. C- 250. But 

omission is a mere irregularity, (1930) Lah. 685 : 
121 I. C. 369. 

For omission to specify date and hour of sale, 
see (1930) All. 542 : 124 L C. 721. 

0.21 R. 72-3. For order of set-off by decree- 
holder purchaser, see 53 Mad. 900; (1930) Mad. 
103 : 130 I. C- 458; and the effect of it, see (1931) 
Mad. 103 : 1.30 I. C. 458. 

For deficiency coming on re-sale, see (1933) 
Nag. 123 : 141 I. C. 367. 

An order of set-off validly made cannot be 
set aside by a higher court, 55 Bom. 473. It 
impliedly dispenses with the need for a deposit 

of 25%, (1931) Lah. 78:131 I. C. 227. On a 

subsequent application for rateable distribution 
the court has got power to order a refund by pro- 
cess in execution, 10 Pat. 830; (1931) Pat. 405 ; 
134 I. C. 616. 

R. 84-85. The court has absolute discretion 
in refusing to accept a bid, 58 Cal- 788. If by 
consent of parties, the balance of purchase 
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money is received after the due date, tlie irregu- 
larity is waived and the sale is good, 38 C- W. N* 
877; 43 M. L- J. 477. 

When does the sale become complete? See 

(1932) Lah. 525 : 138 I. C- 86; 9 Rang. 608. 

0. 21 R. 89. Deposit with a prayer not to 
pay out without security is not Vcilid, 53 Mad- 

943; 35 C. W. N. 1056. 

When properties are sold in sepcirate lots a 
deposit sufficient to cover the price of the last 

item was held sufficient, (1930) All- 843 : 128 

I. C. 818; but the judgment-debtor cannot ask for 
setting aside sale of some items only by paying 
their proportionate price only? 9 Pat. 310; see 36 

L. W. 754 : 140 I. C- 582. Tender and readiness 
to deposit is sufficient, (1932) Pat- 342 : 140 I. C. 
98- For mistake of court, see (1933) Rang. 104. 
Time canot be extended by court, (1933) Rang. 8. 

0. 21 R. 90. The following are material ir- 
regularities: omission to state land revenue, (63 

M. L- J. 945 : 140 I. C. 600), mis-statement of area 
(llPat. 424), omission of incumbrance [(1932) All. 
368 : 140 I. C. 499], absence of minor’s represen- 
totion [(1933) Mad. 179], mistake in proclamation 
[(1933) Mad- 225 : 64 M- L- J- 439], failure to 
proclaim [(1933) A- L- J. 73]; sale before 30 days 
[(1933) Lab- 186]. 

0. 21 R. 90. The following are not material 
irregularities : failure to sell properties in the 
order on the list, (1931) All- 159 : 130 I. C. 43.5, 
immaterial misdescription (1931) Bom. 367 : 134 

I. C. 692. 
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On the power of auction-purchasGr to apply 
under rule 90, there is a difference of opinion 
Yes: 47 All. 479; (1931) Lah. 630 : 132 I. C- 525; 
No : (193 1) Sind 107 : 134 I. G 373; (1929) Rang. 33. 

Interests referred to in this rule are those 
independent of the sale, (1932) Lah. 468 : 138 
I. C. 817. See 63 M. L. J. 945 : 140 I. C- 600. 

To an application under R. 90, the purchaser 
is a necessary party, (19.30) Nag. 5 : 121 I C. 658; 
see contra 11 Pat. 504. 

To set aside sale proof of substantial injury 
is necessary, (1930) Pat. 58 : 123 I. C. 637; (1931') 
Pat. 117 : 129 L C. 661, 58 Cal. 813; 60 M. L. J. 
423 P. C. 

For cases of omission to mention value or to 
fix upset price, or of under-valuation, see (1930) 
Cal. 51 1 : 127 I. C. 264; 54 Bom. 348; (1930) Lah. 
692 : 122 I. G 234. 

0. 21 R. 92. For purchaser’s mistake, see 
(1932) All. 403. 

0. 21 R. 93. For a right to a refund of pur- 
chase money in case of partial loss of property 
for want of judgment-debtor’s title, see 53 All. 

496; 50 Mad. 639. 

For a right to refund of money, see 13 Lah. 
618; 54 All. 948; see also (1932) A. L. J. 100. 

There is no implied warranty of sale in exe- 
cution proceedings, (1931) Nag. 116 : 134 I. C. 269. 

For right of purchaser to recover price in the 
event of judgment-debtor’s interest being found 
to be absent, see 5 Luck. 552 (caselaw discussed)- 
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and 53 All. 496, 59 M. L J. 232 ; 128 I. C- 514 

(no proportionate refund). 

0. 21 R. 95-100. In Patna, an application 
to remove obstmction by the judgment-debtor is 

not appealable; 9 Pat- 775; see 54 Bom. 479. 

Rules 100 and 101 apply to cases of joint 
possession also, 58 Cal, 55 (contra 1-7 Bom. 718). 

Neither judgment-debtor [I. R* (1932) Lah. 
658] nor an unsuccessful claimant (56 C. L. J. 
250) can apply- 

Symbolical possession under R- 100 puts an 
end to adverse possession and starts a fresh 

period, '1931) All- 234 : 124 I. C* 767; (1930) Lah- 
823 : 126 L C- 526; (1933) Cal. 144 : 142 L C. 152. 
Rule 103 does not take away High Court’s powers 
of revision, 58 Cal. 55. 

For scope of rules 100, 101, and 103, see 
(1930) Pat. 416 : 127 I. C- 564; 56 C- L. J. 250; 
(1930) Cal. 348 ; 127 I- C. 552; (1930) Bom. 375; 
(1931) Lah. 686 : 132 L C. 844; (1931) Lah. 13 : 

130 I. C. 520 

Regarding the optional procedure under rules 
95-6, there is no distinction between a decree- 
holder purchaser and a strcinger purchaser, 10 

Pat. 670 F. B. 

0. 22 R. 8. Execution proceedings do not 
abate on the adjudication of decree-holder as 
insolvent and judgment-debtor cannot ask that 
proceedings should be dropped even if the Offl 
Recr. does not care to continue them, (1931) Lah. 

205 : 125 L C. 186. 
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If a decree-holder dies during: pendency of 
execution petition, his legal representative can 
be substituted in his place to continue them under 
S. 146 and O. 21 R. 16, 34 L. W. 861 F. B. (over- 
ruling 50 Mad. 1); see 33 Bom. L. R. 818, 858. 

0. 32 R. 5. Guardian ad litem appointed 
in suit continues in execution proceedings [(1930) 
Nag. 185 : 124 I. C. 247] and if he neglects his 
duties, one interested in the minor can apply to 
set aside an execution sale [ibid)- 

0. 41 R. 5. Sale held before the order of 
stay is communicated to the selling officer is not 

void, (19 iO) Lah. 17 : 125 L C. 5 5. 


INDIAN LIMITATION ACT • 

( 1908 ) 


S. 14 applies to execution proceedings, 
(1932) Lah. 531 ; 138 L C- 646; (1932) M. W. N- 
1317 : 140 I- C. 270. 

S. 15. For relation with S- 48, C- P. C-, see 
(1932) Oudh. 246:137 I-C- 6o3; (1931) Oudh. 351: 
132 I. C- 257. For what is a stay, see (1931) 
Lah. 125 : 131 I. C. 345; 12 Pat. 195 P. C. 

Art. 11. For suits under (.). 21 R. 63, see 
(1932) Lah. 516 : 1.18 I. C. 412; (1930) A. L. J. 
1322 ; 130 L C. 200; 57 Bom. 213; (1933) Lah. 75 : 
141 I. C. 252, (1933) Lah. 449; (1933) M. W. N. 

924. 

For suits under O- 2l R. 100, see (1931) Lah. 
686 : 132 I. C. 844; (1930) M. W. N. 1051. 

For suit on an adverse order made under 

O. 21 R. 66, see 11 Lah. 369. 

Art. 12. For applicability, see 14 Pat. 

L. T. 441. 

Art. 137-8, 142-144. See 10 Pat. 670 F. B. 

Art. 165 applies to applications under 
O. 21. R. 100, 58 Cal. 55. 

Art. 166. For setting aside execution sales, 
see (1931) All. 145 : 130 L C. 708; (1931) Lah. 
586 : 132 I. C- 493; (1931) Oudh 291 : 132 I. C. 
263. 

For question of knowledge, see (1932) Cal. 
627 : 140 I. C. 732. This has no application to 
void sales, 47 Mad. 288 F- B; (1930) Lah. 17. 

Art. 177 does not apply to execution pro- 
ceedings, 11 Pat. 546. 
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Art. 181. For application for revival of 
execution petition, see (1931) All. 4.".8 : 133 L C. 
316; 58 Cal. 143; 60 Cal. 19; 54 All. 573 F- B; 
(1930) Cal. 319; (1930) Lah. 753; (1930) Mad. 30.3 : 
121 I. C. 845. See 64 M. L. J. 664; (1933) Mad. 
418 F. B.; to set aside sale, see (1931) Bom 446 : 
133 I. C. 858; (1931) Lah. 586 : 132 I. C. 493; for 
restitution, see (1931) Oudh 51 : 130 I. C. 78; 35 
C. W. N. 1294; but see (1931) M. W. N. 1006; for 
execution of conditional decrees; see (1931) All- 
326 : 131 1. C. 559; (1933) Rang. 180; for relief 
under O. 21 R. 50 (2), see (1930) Sind 180 12 i 
• I. C. 392. 

For relief against surety, see (1933) Oudh 
209; (1933) Mad. 219 : 142 I, C. 368; (1933) Mad. 
722. 

Art. 180. For application by decree-holder 
auction-purchaser, see (1933) Cal, 311, 

Art- 182. This Article is subject to S. 48 
C. P. C, 54 All. 222. For mistake of court, see 
56 C. L. J. 185. 

For limitation of application against surety, 
see 63 M. L. J. 85; (1932) P. C. 131. 

For instalment decree, see 141 1. C. 745. 

In the case of appeal, see (1930) All. 636; 
(1930) Nag. 54 : 130 L C. 148. 

In the case of dismissal of appeal to Privy 
Council for want of prosecution, see 11 Pat. 477. 

In the case of a dismissal of on irregular 

appeal, see 59 All. 283. ... 

• . ..*••• 

In the case of amendment oi decree, see 

(1930) Pat, 286; 64 M. L. J. 401. 
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For review of decree, see 64 M. L. J. 75 : 
(1933) Mad. 276. 

For decree for partitioiir see (1932) Cnl 869 : 
139 I. C. 7>'6. 

For file aiiplicability of clause (5), see (1932) 
Ondh 148 F- B.; 12 Lali. 153 F. B.; (1931) Ondh 
356 ; 132 I. C. 798. 

For ‘ final decree”, see (1933) Bom. 25:). 

‘‘For final order”, sei' (19331 Ranp:. 87 : 142 
I. C. 435. 
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For the effect of amendment liy Act 
1927. see (1932) Ondh 148 F. B.; 63 M L. .1 
140 T. C. 500; (1930) Pat. 207. 

For the meanintr of ‘steji-in-aid’, si‘e (19.52) 

A. L. .1. 1035. 

The following ure steps in aid; an applica- 
tion af^ainst a dead judfrment-dehtor, 11 Pat. .546; 
'an .iiiiilication against onc^ only ol two e.Kei'iitorsi 
11 Pat. o08, an aiiplication not specifying mode 
f)f (‘xecution, (1932) Lah. .‘>34 ; 1 38 1. C. 249; an 

a pi)lication returned and nut re-presented, ll 

Pal. 513; (1933) Mad. 568 : 143 1. C. 844. 

Remittance hy money-order of suhsistence 
allowance to Jail Superintendent, 63 M. L. J- 
792 : 140 I. C- 498; application slightly erroneous 
(1933) Rang. 87 : 142 I. C- 435; (1931) Ondh 312 : 
132 1. C. 262; (1933) Sind 78 : 141 I. C. 489; appli- 
cation against wrong legal representative, (1931) 
Bom. 425 : 134 T C 699; application to execute 
attached decree, (1931) Lah. ^05 : 132 I. C. 66 
■judgment-dehtor’s application under O. 21 R. 2, 
and decree-holder’s appearance to contest, (1930) 


o 
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Cal. 304; (but see 64 M- L. J. .345); application 
for transfer of decree, (1933) Sind 78 : i42, I. C. 
489; (1933) Oudh 131; application against minor 
with deceased guardian, 37 C. W. N. 752; an 
application for precept, (1933) A. L. J. 902. 


The following are not steps-in aid : applica- 
tion to transfer decree to court not having Juris- 
diction, 1 1 P it. 785; an application for delivery 
of possession, 11 Pat. 513; an application not in 
accordance with law, (1931) Nag. 154 : J34 L 0. 
681 F. B.; (1931) Bom. 128: li9 L C. 159 (no 
description of property); 61 M. L. J. 516 (not 
signed and verified) ; (1931) All. 722 : 131 I. C. 
3 h an application by decree - holder for extension 
of time for paying compensation for improve- 
ment, 59 M. L. J. 579; a certificate of payment, 
(1933) All. 364; (1930) All- 461; (1930) Oudh 504 : 


128 I C. 788; a verbal application to amend, 
(1930) Gal. 304; an application for extension for 
appliyng for substituted service, (*933) M. W. N. 
352; mere drawing out of money, (1933) Mad. 597: 
144 I. C. 66; an application omitting material 
particulars, (1933) M- W. N. 919; (1933) Sind 341; 
a mere application by assignee of decree for 

recognition, (1933) Sind 341; an application to 
court not having jurisdiction, 37 C. W. N. 1167; 
an application for incompetent relief, 10 Pat, 
183; (1931) Sind 160 : 134 1. C. 1182 (see 54 Mad. 
852); a memo for return of sale papers, (193l) 
M. W. N. 413; 4 1 Mad. 251; an uncertified pay- 
ment by one judgment-debtor only, (1933) Sind 
674. 


For an application for leave to bid as step 
in-aid, see 12 Lah. 153 F- B; 53 Mad. 390. 


XIX 


Question of good faith is irreievent, (1931) 

Sind ir>0 : 134 I. C. 1182; l3l I. C. 68; (I93l0 All. 
814. 

For meaning of ‘dn accordance with law" 

see (1933) Sind 341. 

Art. 183. See 11 Pat. 445. 

In the case of absence of territorial jurisdic- 
tion, see 58 Cal- 832. 

For provition for acknowledgment, see 10 
Pat. 213, and for ‘secured by decree’, see ibid. 

This is not controlled by s. 6, 7 & 8, (193(1) 
Pat. 141 : 123 T. C- 411. 
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SUPPLEMENT— (Contd) 

VOL. II. 


S 50 Where judgment-debtor applies pending 
execution (1937) Pat. 239: 168 I C 346 Sale with* 
out L. R. of J. Dr. is void, 59 Mad. 461 F. B. Dies 
does not include civil death, (1935) Cal. 713: 159 I. C. 


*179 

S 51 Choice of mode, (1936) Pesh. 46: 160 I.C. 
812. Appointment of Receiver-40 G. W. N 1065; 
(.1936) Nag. 288 (service inam lands). 


S 52-3. Scope of, 14 Pat. 732; (1935) Lah. 650; 
159 I.’C. 233; 158 I. C. 490. 


Joint Hindu family, (1937) Oudh 327:168 I.C. 
268- (1937) Mad. 610 F. B ; (1934) Lah. 101: 148 I. C. 
S (1934) All. 590: 150 1. C. 411 F. B.; 58 Bom. 218; 
(1934) Lah. 438. Decree against legal representa- 
tives — (1934) Rang. 196. 


Kang. 93; 148 I. C. 1092. 


S. 55. Security bond Construction of— 14 Rang. 
190* (1936) Sind 244; (3936) Mad. 963; 165 I. C. 864; 
(1935) Mad. 543: 156 I. C. 113; (1934) Lah. 967: 15 L 

I. C. 154, 

S. 60. Section mandatary, (1935) Lah. 942; 


Money left with vendee of J, Debtor, 39 P.L.R, 
201 Pay of Asst. Surgeon, Military Department 
(1936) A. L. J. 1291: 167 1. C. 179 F. B. Occupancy- 
right, 14 Rang. 619; (1937) Lah. 211; (1934) Lah. 881. 

Pionote in the name of 3rd person, 58 Mad. 
693 F. B. 

Agriculturist, 58 Bom. 564; (1937) Lah. 200; 
(1937) Mad. 551 F. B.; (1936) Lah. 737: 164 I. C. 691; 
(1936) Pesh. 151: 163 I. C. 621; (1935) Pat. 496: 158 
I G 59; tl935) All. 242: 153 I.C. 511; (1934) Lah. 168 
(two housev]; (1934) Lab. 680: 119 I. C. 28. 
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Jagiris PenFi’on, (1937) Lah. ITS; (1937) Naz. 
202; 38 P. L. R. 531. 

‘Future maintenance’, (1937) Nag. 202; (193ff) 
Lah. 944; 17 Lab. 378; 158 I.C. 710; (1935) Nag. 133: 
156 I. C. 65; (1935) Mad. 815: 158 L C. 170. Arrears, 
62 Cal. 404. 

Residence, (1936) Lah. 830: 165 I. C. 519; (1935) 
Mad. 848: 1571. C. 853. 

Personal service, (1936) Pat. lOr 160 I. C, 355. 

‘ Artisan ’, (1935) All. 488: 158 I. C. 623. Mere 
right to sue, (1935) Nag. 135: 157 1. C. 587; (1936) 
Rang. 218; (1935) Sind 21; 154 I. C. 580 (preliminary 
decree for accounts) Provident Fund, 15 Pat. 779; 

(1936) Lah. 694; 165 I.C. 767; (1935) Bom. 396; (1934) 
Lah, 153; 150 I. C. 213. 

Mutual benefit fund, 70 M. L. J. 581 Contin- 
gent interest, (1936) Pesh. 90: 161 I. C, 628; (1936) 
Sind 65: 163 I. C. 256; (1936) Cal. 8027. Right to 
receive temple offerings— 58 All. 457. 

S. 63. Scope of (1936) Cal. 723. With S. 73, 61 
Cal. 240: (1937) Nag. 80; (1937) Cal. 55; (1936) Cal. 
723; (1936) Nag. 270; 59 Mad. 1028; (1935) Mad. 938; 
59 Bom. 310. 

S. 64. Scope of, 13 Pat. 446; (1937) Nag. 13; 
167 1. C. 48; (1937) Pat. .50: 166 I.C. 873; (1936) Nag. 
163; 39 C. W. N. 1076; (1935) Mad. 872: 158 I. C. 940; 
(1934) All. 902: 152 I.C. 759; (1934) All. 1057. Effect 
of, 164 I. C. 1037. 

S. 66. Scope of, 61 Cal. 440; 61 Cal. 371; 62 
C. I-. J. 88; (1934) All. 990. Certified purchase 
(1937) All. 176: 167 I. C. 683; (1937) Mad. 362; (1936) 
All. 750: 165 I. C. 709. 

S. 72. Transfer to Collector, (1936) Pesh. 90: 
161 I. C. 628; (1936) Lah. 696; (1936) Pesh 14: 160 
I. C. 571. 

S. 73. Application pending, (1936) Mad. 437: 
163 I. C. 209; (1936) Lah. 5i9: 163 L C. 59; 69 M.L.J. 


in 


903 (application returned and represented.) Scope of 
inquiry — 62 Cal. 715 F.B. Applicability— (1937) Pat. 
92: 167 I. C. 613; (1937) Nag. 16: 168 I. C. 158; (1934) 
Nag. 243: 151 I. C. 1027. 

Crown debts — 59 Mad. 872. 

' Asseis ’-13 Pat. 446; (1937) Nag. 80. 

‘Same judgment-debtor’ — (1936) Mad. 123: 160 
I. C. 559; (1937) Mad. 253: 167 I. C, 503; (1936) Mad. 
948- 165 I. C. 664; 63 Cal. 923; (1935) Mad. 399: 156 
1. C. 631; 69 M. L. J. 711 F. B.; (1935) Cal. 738; 159 

1. C. 575. 

Appeal — (1936) Lab. 181; 162 I. C. 309; (1936) 
Pesh. 52: 160 I. C. 893; 59 Mad. 399. 

Two Courts— (1934) Lah. 123; (1934) Oudh 110: 
147 I. C. 1071, 

O. 21 R. 5. Decree not transferred through 
District Court— 164 I. C. 917; (1936) Pat 785; 164 
I. C. 693. 

O. 21 R. 15. Joint decree-holder — (1937) Pat. 
253: 62 C. Li. J. 560; (1935) Lah. 484: 157 I. C. 482; 
(1935) Nag. 25: 156 I.C. 1003; 57 Mad. 696 (partners); 
58 Bom. 428. 

O. 21 R. 16 -Scope of, (1937) Bom. 365; (1935) 
Bom. 331: 159 I.C. 338. ‘Assignment’— (1936) Mad. 
543- 59 Bom. 417. ‘In writing’ — (1934) Lah. 328. 
‘Benami’— (1934) Mad. 471: 149 I. C. 122. Ollicial 
Liquidator not an assignee- (1931) Lah. 152: 161 
I. C 662. And S. 146— (1937) Pesh. 18: 167 I.C. 555. 
Forum for application-(1934) Lah. 648; (1934) Pat. 9. 

O. 21 R. 17— (1935) Mad. 161: 155 I. C. 327 

(against wrong Lr.); 

O. 21 Rr. 18-20. Principle, 16 Pat. 127 P. C. Scope 
of R. 18 (1937) All. 422; (1936) All. 634: 162 I.C. 299; 
(1935) Lah. 914; (1934) Cal. 820; 152 1. C. 889; (1934) 
Bom. 307. Set off, inherent powers of, (1936) Cal, 
409; (1936) Cal. 626: 165 1. C. 484; 39 C. W. N. 106. 



O. 21 "R. 22. Sale without legal representative 
is void, (1936) Mad. F B., Want of proper notice, 
(1935) Cal 356: 154 I. C. 299; (1935) Rang. 42; 155 
I. C. 959; 13 Pat. 467. 

O. 21 R. 29. Stay of execution, 13 Rang, 351. 

O. 21 R. 32. Restitution of conjugal rights, 
(1937) Rang. 126; (1935) Mad. 413; 156 I. 0. 814. 
Injunction, (1936) Mad, 706: 164 I. C. 668. Dis- 
obedience, (1935) All. 480: 154 LC. 744; 150 I.C. 307. 

O. 21 R. 35. Symbolical possession, (1936) All. 
85: 160 I. C. 1037; (1936) Pesh. 7: 160 I.C 441; (1935) 
Lah. 612. 2nd application, (1934) Cal. 793; 152 I. C. 
764. Suit for possession, (1936) Lah. 749, 

O. 21 R. 46. Attachment of debt, (1934) Pat. 
619: 152 I. C. 795. Garnishee denying debt, (1936) 
Nag. 218; 59 Mad. 966; (1934) Lah. 560; 151 I.C. 629; 
'Payment’, (1936) Mad. 251: 161 L C. 473. Debt 
payable outside India, (1934) Sind 135: 151 I. C. 879; 
(1934) Nag. 167: 148 I. C. 176. 

O. 21 R. 40. Arrest, 13 Rang. 623; (1935) Oudh 
57: 153 I. C. 506; (1934) Lah. 166; (1934) Lah. 217. 

O. 21 R. 50, Inquiry under, 41 C. W. N. 566; 62 
Cal. 833; 14 Pat. 857. Partner, legal representation 
of, (1936) Sind 211: 165 I. C. 826. 

O. 21 R. 53. Termination of attachment/ 15 
Lah 910; (1935J Mad. 212: 156 I.C. 312 , (petition 
closed); (1934) Nag. 83: 148 I. C. 196 maintenance 
decree). 

O. 21 R. 54. Process of attachment, (1936) 
Rang. 483: 164 I. C. 1044; 40 C. W. N. 1338; 16 Lah. 
378; (1934) P. C. *217: 151 I. C. 221; 152 I. C. 630; 
(1934) Rang. 207: 151 I. C. 337. 

O. 21 R. 55. Scope of, 13 Pat. 446, 

O. 21.R. 57. ‘Default— (1934) Lah. 395: 150 
I. C. 1053; 67 M. L. J. 861; (1934) Lah. 697; 40 L.W. 
263; 
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O. 21. R. 58. Claims Scope of mquiry 14 

Rang. 516; 58 Mad. 936; (19351 Mad 134 157 I. C. 
1104 Inquiry after sale, (1937) Cal. 3yu, uyo ) 
Rang. 212: 158 I. C. 353; (attachment before judg- 
ment). And S, 47, 58 Bom. 513; (1935) All. 18.3. 

153 I. C. 517. 

Appeal. 57 Mad. 822. Revision, (1936) Pesh- 
185: 164 I. C. 1012. Order does not interrupt aoso 

lute possession, 44 L*. W. 617. 

O. 21 R 63. Final order '>nder 158 when final 
(1937) Nag. 170; (1935) Mad •544; 15b I. C 880 

(claim withdrawn', 138 I. C. 334 (too late). , ’ 

537* 60 Cal. 1406 (suit on different , 

of proof (1937) Pat. 76; 167 I. c. 118; (1936) Mad. 

97P 165 I. C. 620; (1937) Nag. (193() Rang. 2o-, 
(1936) Lah. 72. 162 I. C. 495; 17 Lah 668; L^h. 
467. Parties, (1937) Rang. 249; (1936) 

I.O. 950; (1934) Mad. 587; ^934) 

K9; 12 Rang. 670. Limitation, 165 
Mad. 318; 1.56 I.C. 906; (1935) Mad 596: 1<'6 PC- 878 
(1935) Pat. 231; 157 I. C. 309; (1935) Rang. 207. 157 

I. 0. 507. 

O. 21 R 66. Scope of, (1936) Mad. 70; 40 C. W. 
N. 28; 63 Cal. 621; (1935) Cal 614: 158 I. ^ oj6 

(1935) Bom. 331: 159 I. C. 358; (19.54) Mad. 259. loO 

I. C. 1134. 


O. 21 R. 69. ‘ Adjournment ’,18 Pat. L. J. 3-26; 

(1935) Lah. 694; (1935) Mad. 295: l.)b I. C. 49„ 
(1935) All. 182: 153 I. C. 410. 

O 21 R 71 ‘Decree-holder’, (1936) Oudh 2i7: 
163 I. C. 175. 

O 21 Rr. 72-3. Leave to bid and set off, (193'5) 
Mad 421: 156 I.C. 949; 59 Bom. 310; (1934) Pat. 34o: 
150 1. C. 757 (not bound to bid for upset price). 

O. 21 R. 83. Leave for private alienation, (1935) 
Lah. 481. 

O 21 R 84, (1934) Pesh. 25: 148 I.C. 1082; (1934) 
Pat. 329: 150 1. C. 733; (1934) All. 817; 148 I C. 348; 
(1934) Oudh. 429; 151 I C. 310. Resale, (1937) A L.J. 
495; (1935) Pesh. 123: 157 1. C. 748. 
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O. 21 R. 89. Scope of, (1937J Mad. 270; (1937) 
Nag. 161; 58 Mad. 972 F. B.; (1935) Lah. 423: 156 
I. C. 965; 13 Pat. 641; 9 Ijuck. 393. Interim receiver 
can apply, (1937) Mad. 589; SO also a mortgaRee, 
(1936) Lah. 561; (1936) Oudh 128: 159 I. C. 1044; but 
not Fubsequent purchaser, 161 I C. 424. 

O. 21 R. 90. Amendment of, 1937) Pat. 260; 19 
M. L. J. 282.Scope of, (1936) Lah. 969: 163 I. C. 765: 
(1935) Lah. 390: 158 I C. 167. Irregularity — (1937) 
Pat. 104: 167 I. C. 63 (day of sale); (1937) Lah. 113 
(deposit of 25% too late); (1936) Lah. 565 (sale closed 
in fall of bids); (1936) Rang. 327: 164 I. C. 202 (false 
representation); (1937) Pat. 493; (1935) Lah. 967 
(want of notice under R 66); (1934) Pat. 186; 147 
1. C. 621; (1935) Mad. 459: 157 I. C. 251; (1936) Bom. 

331: 159 I. C. 358 (undervaluation); (1935) Lah. 922 

(sale before 30 days); 58 Bom, 564 (absence of 
attachmenti; (1934) Lah. 413: 148 I. C. 135 (defec- 
tive plan); 58 horn. 564; (1934) Pat. 379; 150 I. C. 
(37 (rent not mentioned); 13 Pat. 467 (no service 
of notice); 58 Bom. 564 (sale before time); (1934) 
Pat. 540: 152 I. C. 259 (two valuations). ‘ Person 
interested ’—60 Bom. 750; 63 C.L.J. 560; (1935) Mad. 
459: 157 1. C. 251: 14 Pat. 4o6; 58 Bom. 564; (1934) 
Cal. 477: 157 I. C. 219. ‘ Substantial inquiry ’. 59 

Mad. 438. 

4 

Proviso, construction of, (1935) Mad. 459: 157 
I.C. 251. 

O. 21 Rr, 91-93. Scope of. 16 Pat. 196; (1936) 
Lah. 497; (1935) All. 910: 157 I. C. 343; (1935) All. 
889: 156 I. C. 389; 69 M.L.J. 750 F.B. Refund, (1935) 
All. 470; 157 I.C. 33. And Rule 95—61 Cal 945 P.C. 

O. 21 R. 94. Certificate to assignee of auction- 
purchaser, (1936, Born. 137: 161 I. C. 740. 

O. 21 R. 95-97. 58 Mad. 893. Beneficiary and 

executor. (1937) Cal. 301; (1934) Pat. 119: 148 I. C. 

905 (when house locked); (1934) Cal. 754: 152 I. C. 
433 (if with structure on). Tenant, (1936) Mad. 733. 
And S. 144, 13 Pat. 108. 

O. 21R. 100. Scope of, (1937) Mad. 366; 167 
I. C. 199; (1937) Pat. 136: 165 I. C. 986: (1937) Cal. 
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88; (1937) Oudh 400: 168 I. C. 919; (1935) Pat. 253: 
155 I. C. 93; (1935) Oudh 462: 155 I. C. 1082; (1935) 
Mad. 309: 157 I. C. 1069 ; 

O. 21 R. 103. Scope of, 45 L. W. 558; (1935) 
Sind 129: 156 I. C. 102; 77 Mad. 670; (1934) Lah. 457: 
148 I. C. 731. 

O. 41 R, 5. (1934' Lah. 361: 150 I.C. 985; (1934) 

Nag, 160: 150 I. C. .^9; 15 Lah. 282 (bond); (1934) 
Mad. 709; ‘ Substantial loss (1934) Nag. 160; 150 
I. C. 59. Appeal, 58 Bom. 485. 

Limitation Act. 

S. 14. Scope. (1936) Cal. 400: 165 I. C. 756; 
(1937) Mad. 357 (covers-execution-proceedings also), 

(1934) Mad. 599: 152 I.C. 519; (Or. 21 R. 89-90.) 
S. 15. Stay, 62 Cal. 66: 39 C. W. N. 1030; (1935) 
Mad. 352. *4. 18. Execution sale, (1936) P. C. 309: 

164 I. C 337; (1935) Cal. 779. 

Art. 11. Claim suit, 40 C. W. N. 146; (1935) 
Cal. 500: 157 I. C. 688; (1935) Mad. 544; (1935) Mad. 
328; (1935) Lah. 1042: 159 I C. 6o8; il934) Pat. 580: 
152 I. C. 297 (attachment before judgment). Art. 
ll-A, (1935) Cal. 287: 155 I. C. 702. 

Art. 166 is a general provision — 45 L. W. 486; 
(1934) Lah. 875; (1936) Pat. 558; (1934) Mad. 593; 
152 I. C. 519; (1934) All. 314: 151 I. C. 244 (Or. 21 
R. 89-90) and Art. 181. (1937) Rang. 126; (1936) Pat. 
486:163 I.C 84. Art. 174. 1.52 I.C. 763. Art. 

177. (1934) Mad. 664; 151 I. C. 777. 

Art. 181. 13 Pat. 411 (restitution); (1936) Sind 

11; (1935) Lah. 166: 158 I. C. 5 (execution against 
surety,) (19.55) Lah. 174: 158 I. C. 489; and Art. 182 
(1935) Mad. 926: 158 I. C. 907; (1935) Lah. 911; 157 
1. C. 679; and Art. 166 (1935) Lah. 972. 

Art, 182, 58 Mad. 760. 

* Appeal ’, 57 Mad. 741 F B.; 15 Lah. 267; (1937) 
Mad. 385 F. B.; (1937) Pat. 337; (1936) Bom. 162; 
162 I. C. 223. 
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Amendment 16 Pat. 453; (1937) Pat. 3i6: 
167 I. C. 134; (1936) Mad 434: 161 I. C. 969 (beycnd 
3 years of decree); 57 Mad. 795 F. B. 

'In accordance with law’, (1937) Rind 108; 
(1937) IVlad. 385; (1937) i\ll. 397; (1937; Pat. 522; 
(1936) Pat. 67; 159 I. C. 494; 14 Rang. 550; (1935) 
Lah. 1: 153 I. C. 955; (1935) Mad. 786: 15» I. C. 891 

(without vakalat); 

‘Final Order’. (1937) Cal. 16; (1937) Mad. 385 
F. B.; (1936) All. 820 F. B.: (1935) All. 757: 154 I. C. 
718; (1935) All. 909: 157 I. C. 273; 58 Mad. 1109; 

Execution against sureties. 58 Mad. 276; (1937) 
Cal. 452: (1935) Lah. 46.5: 157 I. C. 488 F. B. 

‘ Proper Court’, 59 Mad. 257; fl93.5) Oudh 430: 
155 I. C. 808; 13 Pat. 1; (1935) All. 259: 157 I. C. 
10,52 — payment made out of Court. 


182 (2) :«nd (3). distinction between, (1937) Pat. 
337. 182 (5). 60 Cal. 1357; (1934) P. C. 14: 147 I.C. 
323. 182 (4). Scope of -16 Pat. 453; 57 Mad. 795. 
182 (7). (1935) Oudh 465: 156 1. C. 764 F. B.; (1935) 
Mad. 107. 


‘Step in aid’. Test of, (1937) Lah. 404; (19361 
Pat. 313: 162 1. C. 984; (1936) All. 369; 163 I. C. 231 
(application for transfer of decree); 16 Pat. 288 
(order transfering execution); (1935) Cal. 640: 158 
I. C. 590.; (1936) Pat. 369: 163 I.C. 231; (1935) Mad. 
161: 155 I. C. 327 (against deceased person etc.'; 9 
ljuck. 288 (application for search in sub-registrar’s 
oflice); (1934) Mad. 710 (Battta paid); (1934) Bnin. 
266; 151 I. C. 707 (oral application to inquire into 

1j. RJ; 5S Mad. 808 (pending application not nece- 
ssary.) 

182. Expl. I. (1937) Oudh 351:168 1.0. 600, 
(1934) Lah. 637; (1934) Pesh. 40 152 I. C. 443; (1934) 
Rang. 101; 149 I. C. 98. Expl. 11—57 Mad. 808 

‘Date of applying’— (1934) P.G. 14: 147 I.C. 323. 
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